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CASES 


ARGUED  iND  DETERMINED 


1808. 


2M  THE 


Court  of  KING'S   BENCH, 


tK 


Trinity  Term, 


In  the  Forty-eighth  Tear  of  the  Reign  of  George  IIT^ 


mtamm^. 


GREAT  inconvenience  having  been  felt  on  feveral 
cccafions  for  want  of  a  fufficient  promulgation  of  the 
following  rule,  it  is  inferted  here  to  aid  the  Pra£lition6r$ 
at  the  Sittings. 


t 


REGULA   GENERALIS, 

'  Hilary  Terrn^  J^^Geo.  3.  1804. 

TT  IS  ORDERED  by  the  Right  Hon.  Lord  Ellenhorough 
C  J.  &c.  that  in  future  no  caufe  (hall  be  tried  by  a 
fpecial  jury  in  Middlefex  or  Lwdon^  unlefs  the  rule  for 
fuch  fpecial  jury  be  ferved,  and  the  caufe  marked  in  the 
Mat  (bars  book  as  a  fpecial  jury,  on  or  before  the  day 
preceding  the  adjoujrnment  day  in  Middkfex  and  London 
refpet^iveiy. 


Vol.  X. 


B 


GoilDI^*^ 


a  CASES  IN  TRINITY  TERM 

1808.    . 


Saturday,  GoLDiNG  agatnft  DiAS,  in  Error. 

June  18th. 

/snavowartin  ^N  replevin  in  C.  5.  the  defendant  made  cognizance 
in  anwr,  for  for  rent  in  arrear,  and  had  a  verdift  and  judgment 

TrdlucSm  purfuant  to  the  flat.  17  Car.  2.  c.  7.,  which  judgment 

X^S^^lr.  was  affirmed  on  a  writ  of  error  brought  by  the  plaintiflFj 

affirmed  on  a        .      ,..     __...» 

writ  of  error,  is   >«»  th«  COUrt. 

not  cniitl.ci  to 

be  allowed  in-  •  •    n.  I 

tertft  0:1  tia  Lawts  (hcwcd  caufo  in  the  laft  term  againlt  a  rule 

by'fw.t°oru>e  praying  that  the  defendant  in  error  might  be  allowed 

T^'o^M  U  intcrcft  on  the  fum  recovered  by  the  judgment  below, 

Stents" «-  by  force  of  the  ttat,  3^/.  7-  ^-  >o-i  "»»''='''  """"8  *»' 

f?2S  't^io*  """  ®f  "'°'  '^"^  °^^'''  '"°"^''*  ^"  *''^*^'  *"*^'  *''" 
and  affirmed  on  jf  ,„     Mttidattt  or  /f/»a«/,  againft  whom  judgment  is 

a  writ  bf  eiror.  I       J  r     •^     •      J.1..»   »»f 

Neither  i.  fuch  gj^cn,  /.v  any  writ  of  error  to  rcvcrfe  it,  m  delay  01 
e^oHmit'rd  to  esecotion ;  if  judgment  be  affirmed,  &c.  the  perfon 
^Vr^,V^  againft  whom  the  writ  of  error  is  fued  (hall  recover  bis 
VlJ^^  cop  and  damages  for  the  delay  and  vexation.  •  This  fta- 
a:""  «  tgte,  he  contended,  as  well  as  the  ftatutcs  3  >•'•'•  8- 
^«»mr.  jjnj  16  &  17  Car.  2.  c.  8-  giving  cofts  in  error,  had  al- 

ways been  confined  to  cafes  where  judgments  had 
been  recovered  by  the  original  plaintiffs  («)  below  which 
.  were  afterwards  affirmed  in  error,  and  not  to  judgments 
recovered  by  defendants  below:  for  which  Qone  t. 
' Bowles  {I)  is  in  point  5  which  was  rot  (haken  by  Bodley 
V.  Bdlamj  {c).      And  in  Brj/lovf  v.  WuUingm  (</),  in- 

[a)  Vide  Barirg  v.  ChnfiUy  5  Esjl,  545.  on  ihc  Hat.  1 3  C.r.  i.  ft.  i» 

f.  !./•  10. 

{h1  4  Med.  7»  ^-  (0  »  ^^^'  ^'^'  *^'' 

{J)  %  Ntvf  nef*  360. 

tcrcft 


tM  THB  ]?ORTT-BIGkTH  YbaA  OF   GfiORGE   III. 

tcteft  on  the  affirmance  of  a  judgment  in  the  Exchequer-        1808^ 

chamber  was  denied,  where  the  plaintiff  below  had  re-  ^ 

*  G0LDIN0 

covered  unliquidated  damages.  ezairfi 

y.  W.  Warrehi  in  ftipport  pf  the  tule,  contended  that 
the  judgment  below,  being  to  recover  damages  for  rent  in 
ftrrear,  was  in  tStOi  a  judgment  for  liquidated  daAhg.es> 
and  came  within  the  words  and  meaning  of  the  ftatute 
of  //•  7.  And  that  this  was  didinguifhable  from  Cone  v. 
Bovjleif  where  the  judgment  was  pro  retorno  hahendo^  and 
not  for  damages.  And  in  Shepherd  v.  Mackreth^  in  the 
Exchequer-chamber  (0).  the  ftat.  3//.  7.  c*  iCj  and  all 
the  fubfequent  ftatutes  giving  cods  in  error,  were  con-* 
fidered  as  made  in  pari  materia ;  the  latter  being  merely 
in  extenfion  of  the  former^  and  making  it  dlfcreiionary 
in  the  court  of  error  to  give  intcreft  or  not  on  the  affirm* 
ance  of  the  judgment  below  iaperfonal  a£lionsa 

The  Courts  however,  Were  of  opinion  that  the  llatute 
of , Hen.  7th  applied  only  to  cafes  where  the  judgment 
below  was  for  the  plaintiffs  and  that  none  of  the  fubfe* 
quent  flatutes  had  extended  the  defcription  of  perfons  to 
whom  relief  was  meant  to  be  given  by  that  (latute. 
And  that  the  cafe  of  Cone  v.  Boivles,  which  was  decided 
after  the  (laluties  of  yat.  i.  and  Car.  2t.  had  fettled  the 
qucftion,  that  an  avowant  in  replevin  for  whom  judg-» 
ment  below  was  given,  which  was  afterwards  affirmed 
In  error,  w^s  not  within  the  (latute ;  and  therefore  they 
4ifcbafged  that  rule  {h). 

(«)  s  H.  Slat.  184.        (i)  Vide  Acrar^  v<  Chifiit,  5  t*fi,  54$. 
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CASES  IN  TRINITY  TERM 

l8oS.  'Yht  defendant  in  error  then  applied  to  the  Mafter.  to 

OoLoivo  li9ve  bis  cofts  in  error  taxed  undtv  the  diU  8  &  9  U\  3« 
ViAt.  ^'  ii«y^  2-  which  gives  cofts  in  error  to  the  ikfendant^ 
where  the  judgment  below  is  for  him  and  is  affirmed  on 
error.  But  the  Mafter  thought  that  thi$  ftatute  applied 
only  to  cafes  where  the  judgment  below  was  upon  dt»- 
murrer^  and  not  where  it  was  after  verdict,  and  lefufed 
to  tax  the  cofts.     Thereupon 

7.  W.  Warren  now  moved  for  a  rule  to  fliew  caufe  why 
the  Mafter  (hould  not  tax  the  defendant's  cofts  in  error^ 
on  the  ground  that  the  objeA  of  the  2d  ft£tion  of  the  a£k 
ef  William  was  twofold  ;  the  firft  was  to  give  cofts  ta 
defendants  belonxf  i  where  it  could  only  look  to  cafes  of 
j'udgment  on  demurrer  \  becaufe  in  all  other  cafes  of  judg- 
Qient  for  a  defendant,  he  was  already  entitled  to  coft» 
by  previous  ftatutes.  The  fecond  obje£l  was  to  give 
cofts  to  defendants  in  error  generally ;  becaufe  in  no  cafe 
was  a  defendant  in  error  before  entitled  to  cofts  on 
affirmance  of  his  judgment  below,  whether  after  verdic);, 
aonfuit,  or  demurrer.  The  Court  therefore  will  not 
seftrain  the  beneficial  operation  of  the  aci  to  affirmance 
of  judgment  on  demuner,  unlefs  that  neceflarily  sppear^ 
to  have  been  the  intention  of  the  Legiikture.  The  word 
of  reference  in  the  fecond  part  of  the  claufe,  "  any  fuch 
a&ion,''  &c«  will  be  fatisfied  by  conftruing  it  to  mean 
*'  any  aftion  brought  iir  any  court  of  record/'  without 
extending  it  to  the  fubfcqucnt  dcfcription,  '<  wherein 
•*  on  any  demurrer ^^  ice.  And  he  referred  to  2  Tidd^ 
J 134.  3d  edit,  and  2  Sellon^  565.  to  (hew  that  this  coa- 
ftruflion  kad  prevailed  in  pra£lice.    But 
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Tie  Court  faid  that,  taking  the  whole  context  of  the        i8o8« 
claufe  togctheri  it  was  evident  that  it  only  related  to  " 

CotDlNG 

judgments  given  on  ^tmurnr  for  defendants  below,  to         t^gixn^ 
whom  remedy  was  intended  to  he  given  for  their  cods, 
both  below  and  above,  on  affirmance  of  fuch  judgment;^ 
which  they  had  not  before .:  and  therefore 

Refufed  the  Rule. 


Newman  ezainfi  Morgan.  Monday, 

^        '*  Jung  2»th. 

THIS  was  an  aftion  on  the  cafe,  brought  by  die  Atco^nmonlaw 
.  .       ,  •«     graft  is  lithe. 

plaintiff,  as  occupier  of  certain  lands  in  the  pariui  abi«  in  grafs 
ot  Hornchurch  in  Effex^  agaiuft  the  defendant,  as  farmer  mibccn ttiided 
jof  ihe  tithes  of  the  fame  parifh.     The  firft  count  aated  ;hc'JrciXo7^ 
that  after  the  occupiers  of  lands  in  the  pj^rifli  had  ga-  ^^^""^  »*  '"^^ 
thered  the  tithes  of  graf$  growing  thereon  into  heaps, 
ihe  redior^  after  notice^  had  been  jufed  to  make  the  fame 
Into  bay.     That  the  plaintiff  had  mowed  rye  grafs  and 
clover  at  the  time  mentioxftd  in  the  declaration,   and 
gathered  the  tithes  into  heaps^  and  gave  notice  thereof 
to  the  defendant,  who  negledied  to  make  the  fame  into 
hay,  but  permitted  it  to  rot  on  the  ground,  whereby  the 
plaintiff  was  damaged,  &c.     A  fecond  count  charged 
that  the  defendant  neglefted  to  take  away  the  tithes  of 
bay  from  the  plaintiff 's  ground  after  the  fame  had  beea 
duly  fet  out,  and  notice  given  to  him  by  the  defendant,  &c* 
At  the  trial  before  Heath  J.  at  Chelmsford^  the  plaintiff's 
counfel,  in  opening  the  cafe,  ftated  that  the  tithes  had 
been  fet  out  from  the  .fwarth  in  grafs  cocks:  when  the 
learned  Judge  faid  that,  if  fuch  were  the  fa£l,  he  fliould 
fMofuit  the  plaintiff^  for  the  plaintiff  ought  firft  to  have 
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i8o8»        tedded  (a)  or  made  it  into  haj :  and  a  witnefs,  who  was 

*"■"""         afterwards  called  for  the  phintiff*,  proving  that  the  tithes 

a^ainft         were  fet  out  from  the  fwarths  into  grafs  cocks,  without 

any  tedding  or  making  of  the  fame^  the  plaintiff  was 

nonfuited. 

'  This  nonfuit  was  moved  to  be  fet  afide  in  the  lad  termi 
apon  the  ground  that  the  common  law  did  not  require 
any  degree  of  labour  to  be  applied  to  the  grafs,  in  the 
procefs  of  making  it  into  hay,  before  it  was  tithed,  but 
only  the  feverance  of  the  tenth  part  fron^  the  nine  in 
grafs  cocks,  in  order  that  the  parfon  might  remove  it  or 
make  it  into  hay  at  his  own  expence.  And  a  role  niii  ^a| 
granted ;  againft  which 

Shepherd  and  Bcjl^  Serjeants,  now  (hewed  caufe,  and 
denied  that  the  common  law  rule  of  tithing  hay  was 
fatiiified  by  the  mere  divifion  of  the  grafs,  as  cut,  into  ten 
parts  :  for  though  it  is  not  required  to  make  it  into  hay, 
yet  before  it  is  put  into  grafs  cocks  it  ought  to  be  pio- 
pcrly  manufadured  for  that  iirft  Ilate'in  the* procefs  of 
hay  making,  in  the  fame  manner  as  the  farmer  himfelf 
would  deal  with  his  own  nine  parts.  The  tedding  or 
fcattcring  it  abroad  after  it  is  cut  in  the  fwarth  is  for  the 
purpofc  of  drying  it  in  a  certain  degree  before  it  is  put 
into  grafs  cocks,  and  without  which  procefs  it  mud  be 
deteriorated.  It  would  even  be  injurious  to  the  farmer 
to  rake  the  raw  and  wet  grafs  into  cocks  without  fuch 
previous  drying,  which  would  caufe  it  to  heat  and  fer* 

(tf)  To  ted,  from  the  Saxon  tesdan^  to  prepare,  to  lay  grafs  newly 
mown  in  rowi.  Haymakers  following  the  mowcrS|  and  caiUng  it  abrcac^ 
liicy  caii  r^^mz.    ^c^Vifl's  Di^.  citci  ^/c' /;/»«•. 
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ment,  and  would  induce  the  necefTity  of  immediately'        i8o8« 
reducing  it  again  to  its  firfl:  (tage,  in  order  to  prefeivc  ' 

it  for  making  it  into  hay.  The  univerfal  method  of  agmnft 
treatment  in  this  rcfped  (hews  what  the  common  law 
requires.  Without  this  previous  fcattering  abroad  and 
drying,  the  cocks  would  not  be  made  equal,  as  there  is 
often  a  confid^rable  diSFerence  in  the  fwarth  in  different 
parts  of  the  field.  \The  Court  intimating  their  concur- 
rence with  the  argument  of  the  plaintiff' 's  counfel,  the 
latter  refrained  from  diicufling  the  authorities  with  which  ^ 
they  were  furniffiedj  and  which  were  only  alluded  to 
generally.] 

Garroiv  and  Marryatt  In  fupport  of  the  rule,  admitted 
that  the  titho  could  not  be  taken  of  the  grafs  in  the 
fwarth,  becaufeof  its  inequality  ;  but  contended  that  it 
was  lawful  at  common  law  for  the  farmer  to  fet  out  the 
tithe  in  the  firfl  (tage  when  the  grafs  is  capable,  of  being 
put  into  equal  heaps,  before  any  labour  was  applied  to* 
wards  making  it  into  hay.  And  though  the  fwarth  may 
be  unequal  in  different  parts,  yet  there  is  no  difliculty  in 
coUeAing  it  into  equal  heaps  by  raking  more  together 
into  thofe  heaps  where  the  fwarth  is  thinned :  and  no 
injury  can  arife  to  the  tithe  owner,  as  he  may  begin 
counting  the  heaps  where  he  pleafes.  The  courfe  pur- 
fued  by  the  defendant  did  not  preclude  the  plaintiff  from 
fending  his  own  labourers  into  the  field  to  make  his  tenth 
part  into  hay ;  but  it  is  admitted  that  the  farmer  is  not 
bound  to  labour  for  the  tithe  owner  for  that  purpofe : 
apd  if  not  for  the  whole  procefs,  why  for  any  part  of  it^ 
as  tedding  it  ?  There  was  no  fraud  in  tl^is  cafe ;  no  in« 
tention  of  fpoiling  the  tithe  of  the  grafs ;  nor  is  it 
capable  of  being  injured  by  fevering  the  fwarth  imme- 

B  4  diately 


CASES  IN  TRINITY  TERM 

l8o8»        diately  into  heaps,  if  the  tithe  owner  be  ready  with  hk 
^  own  labourtra,  as  he  ought  and  is  required  to  be^  either 

NsV9M  AN 

agaiiffi  to  remove  or  to  make  it  into  haj  on  the  land  {a) :  the  far- 
mer mud  do  the  fame  by  his  nine  parts.  A  cuftom  for 
the  farmer  to  ted  the  grafs  of  the  firft  mowing  for  the 
refior  may  be  a  legal  foundation  for  an  exemption  from 
tithe  of  the  fecond  mowing  :  as  in  Hallv.Fetiypiace  {b)  i 
where  the  cudom  was  hid  to  be  for  the  farmers  to  cut 
down  the  grafs,  *'  and  the  faid  grafs  to  ted  and  (hake 
abroad,  and  the  faid  grafs  fo  difperfed  and  caft  abroadj^ 
to  gather  into  weoks  and  windrows,  and  to  put  into 
fmall  cocks;  et pojl primam  circumlaiionem  inde^  the  tenth 
cock  inde  to  fet  forth  for  the  parfon,  in  fatisfadion  of  ail; 
tvlhes,  as  well  of  the  fird  as  of  the  latter  mowth  of  that 
meadow,  for  the  fame  years.'*  And  on  demurrer  it  waa 
moved  that  the  prefcription  was  not  good,  becaufe  no 
more  was  given  to  the  parfon  than  he  ought  to  have. 
But  becaufe  it  was  alleged  <<  that  the  farmer  at  his 
own  cods  bad  tedded  and  (haken  it  abroad,  and  gar 
thered  it  into  weoks  aqd  windrows,  and  made  it  in- 
to little  cocks,"  attd  Jo  was  at  a  greater  ialour  and 
charge  than  the  law  appoints^  and  the  parfon  hath  benefit 
by  the  faid  labour,  it  was  adjudged  a  good  caufc  of  dif- 
charge.  Now  the  cuftom  there  alleged  is  czadly  what , 
is  here  claimed  by  the  re£tar  to  be  done  as  of  common 
right.  [Lord  ElUnborough  C.  T.  That  mud  depend 
on  what  was  underdood  by  '*  pc/f  primam  circutnlatiomm 

,  {a)  In  Crahh  v.  Ilayne^  Ih  16  C  a.  1742,  the  Couri  held  that  where 

the  tcoant  had  fet  out  hi&  :ithe  of'hny  in  grafs  cocics  cnly,  the  patfoQ 
had  a  right  to  make  it  into  hay  en  the  tenant^s  land,  jytbi  v.  Gordon^ 
in  17141  S.  P.  2  IFoid.  5. 

(^)  Cr9,  Jas*  4s.  and  vide  Gnen  v.  jlufiin^  ih,  ii6. 
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pidi  {ay*  The  cafe  there  cited,  of  Jtihnfon  v.  Awbrey  (i),  r8o8* 
tb  all  one  with  the  cafe  at  bar,  vas  a  cuftom  foi  the  fiur-  , 
ner  to  make  the  firfl:  mowth  into  bay^  and  fet  out  the  _  ag^nfi 
tenth  cock  of  hay^  in  fatisfa£lion  of  the  tithe  of  the  latter 
mowth.]  The  fame  point  was  adjudged  14  years  after* 
wards  in  Hide  y.  Ellis  (r),  where  it  naore  diftin£lly  ap- 
pears that  the  cuftom  fet  up  was  to  do  no  more  than 
what  is  now  claimed  as  of  common  right ;  viz.  '<  to  cut 
the  grafs,  and  ftrew  it  abroad»  called  teddhtg,  and  then 
to  gather  it  into  winreves,  and  then  to  put  k  into  grafi^ 
cocks  in  equal  parts,  without  fraud,  and  then  to  fet  out 
every  leth  cock  great  or  fmall  to  the  parCon."  [I.^ 
Blanc  J.  That  cafe  is  cited  by  Lord  RoUe  in  i  RoL  Abr. 
644. ;  but  he  refers  to  feveral  other  cafes  as  having  de« 
cided  the  contrary]  If  any  thing  be  required  to  be  dono 
beyond  the  fevering  of  the  grafs  into  the  ten  parts  by 
raking  it  into  grafs  cocks  from  the  fwarth,  it  inay  a$ 
veil  be  made  into  hay ;  which  is  not  contended  for  (^ 
^ut  where,  in  Fox  v.  Ajde  {e\  it  was  objcAed  that  the 
parifliioners  de  jure  ought  to  make  the  tithe  grafs  into 
hay;  Lord  King  C.  declared  the  law  to  be  otberwife,  and 
that  all  that  the  parifbioners  were  bound  to  do  was  <<  to 

(a)  Something  was  meant  more  than  tedMng  \  which  1^  admitted  to 
be  the  firft  fcattering  abroad  out  of  the  rw;^rth,  and  before  the  grafs  fo 
tedded  is  put  into  graft  cocks.  That  operation  is  previcufly  dcfcribed 
in  the  cuftcni  as  here  dated.  Therefore  what  follows^  viz.  <<  et  p^ 
primam  ctrcumlationem  iW«,**  muft  mean  after  the  firft  fcatterins 
abroad  fnm  tHe  fmall  cocks  fo  Effort  ttiied  \  and  then  the  tenth  ccck  inJe^ 
(that  U^  when  made  again  into  cocks  from  fuch  laft  mentioned  feat- 
uring abroad  put  pi  the  fma^  cocks  fo  before  tedded)  was  to  be  fet  out 
f^r  the  Tt&QX. 

(i)  Crc.  EPiz,  669*  (c)  Hoh,  150.       • 

(</]  It  was  cnce  faid,  i  Rol,  Rtp,  jjy.y  that  the  parifhioner  ought  ttt 
fnake  the  grafs  into  bay ;  but  vide  Smtbfon  y.  Dodfotii  9  Afori  117*  %Bl^ 
Com,  19.  and  Bendtcl  v.  Kttnklc^  2  fTwd^s  Excb*  Titke  Caufrs,  ^^^n 
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1 808 .        cut  down  the  graft,  and  dWIde  it  into  ten  parts ;  after' 
"  which  the  parfon  was  to  make  it  into  hay."    And  it  is  a 

againji        fafficicnt  check  agatnft  fraud  that  the  farmer  muft  put 


KbicAir* 


his  own  nine  parts  of  the  grafs  into  cocks  from  the 
fwarth,  as  well  ,a&  the  re£lor's  loth  part.  It  may  not 
always  be  neceflary  to  ted  the  grafs  at  aH  before  putting 
k  into  graft  cocks. 

Lord  Ellenborough  C.  J.  If>  from  the  ftate  of  the 
weather  and  the  condition  of  the  grafs,  tedding  were  not 
neceflary  before' it  was  put  into  grafs  cocks,  the  plaintiff* 
fhonld  have  (hewn  that ;  but  as  no  evidence  of  that  kind  * 
was  offered,  wd^  muft  take  the  fa£t  to  be  that  the  ufual 
method  of  treating  the  grafs  after  it  was  cut,  by  tedding 
ft  before  it  was  put  into  grafs  cocks,  in  the  common  pro* 
cefs  of  making  it  into  hay,  was  proper  to  have  been  pur- 
fued  in  the  prefent  inftance,  and  that  it  was  not  done. 
it  appears  to  me  that  the  learned  judge  correAIy  laid 
down  at  the  trial  the  common  law  principle  of  tithing  as 
applied  to  this  cafe.  It  cannot  be,  that  aH  that  is  ne« 
cefllary  to  be  done  by  the  occupier  is  to  cut  dows  the 
grafs  and  divide  it  into  ten  parts,  as  Lord  Chancellor 
Kirfg  is  fuppofed  to  have  faid  in  the  cafe  cited.  Nobody 
contends  that  it  is  fufficient  to  give  the  redlor  the  tenth 
blade  of  grafs,  or  that  it  is  to  be  tithed  in  the  fwarthj 
which  is  often  fo  une(][ual  that  it  cannot  be  fairly  divided. 
The  rule  then  is  for  the  reQor  to  take  his  loth  part  in 
that  firft  convenient  (lage  of  the  procefs  when  the  fubje£fc- 
matter  may  be  equally  divided,  and  that  is  when  it  is 
put  into  grafs  cocks  in  the  common  procefs  of  hay^mak- 
ipg :  and  it  is  agreed  on  all  hands  that  the  ufual  courfe 
is  for  the  grafs  to  be  tedded  after  it  is  cut  before  it  is 
piade  iiito  grafs  cocks.    This  may  poflibly  not  be  necef- 

fary 
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fary  under  extraordinary  circumftances  of  weather ;  but        i8o8« 
where  that  is  fo,  it  ought  to  be  (hewn.     It  is  faid,  how- ^        ■  ■  ■  ■ 

Ne  WM  AM 

ever,  that  tedding  was  held  not  to  be  neceiTary  in  HalJ        againfi 
r.  Feitjplace^  and  Hide  v.  Ellis.     That  does  not  fo  dif- 
tin£llj  apt>ear  by  the  former  of  thofe  cafes :    but  at  any 
rate  the  authority  of  them  is  queftioned  by  Lord  Rolle  in 
his  Abridgment^  who  refers  to  other  cafes  where  the  con^ 
trary  was  adjudged.    In  addition  to  which  the  doflrine  of 
Hide  V.  Ellis  has  been  exprefsly  cof^tradi£led  in  a  modern 
cafe»  that  of  Bnok  v.  Power  [a)  \  where  in  anfwer  to  a 
bill  filed  by  the  re£ior  of  Fryern  Barnet  for  an  account 
of  tithes  in  kind,  amongft  others  for  the  tithe  of  hay,  the 
defendant  Powfr  dated  that  in  1773  he  mowed  a  field 
of  grafsj  and  put  the  produce  into  grafs  cocks,  and  gave  ] 
the  plaintiff  notice  that  he  was  ready  to  fet  out  the  tithea 
thereof :  that  the  plaintiff  thereupon  attended,  and  de- 
fired  to  know  whether  fuch  grafs  had  been  tedded  abroad 
and  raked  in  before  it  was  cocked  j  and  on  being  Jn* 
formed  that  it  had  not,  but  that  the  fame  was  cocked 
out  of  the  fwarth,,he  refufed  to  take  it  in  that  way. 
That  the  defendant  being  informed  by  fome  of  the  oldeft 
iohabttants  of  the  parifh  that  fuch  had  been  the  cuftom, 
refufed  to  fet  out  the  tithes  in  any  other  manner.    But 
tlie  Court,  after  hearmg  witneffes,  ultimately  decreed 
the  defendant  to  account  for  the  tithes.    The  Court 
therefore  pronounced  on  the  mode  of  fetting  out  the 
tithe  of  hay  there  claimed  by  the  re£ior,  as  the  common 
law  obligation ;  that  the  fubje£l-matter  firft  prefents  it- 
felf  in  a  titheable .  (hape  when  put  into  grafs  cocks, 
and  that  teddfffg  is  neceffary  before  it  is  put  into  fuch 
cocks. 

Gross 
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iSoS*  Gro6E  J.  declared  lumfelf  of  the  fame  opinion. 


hi^SLGAH, 


0gaina  Le  Blanc  J.    The  rule  laid  dQwn  by   the  learned 

judge  at  the  trial  is  the  common  law  rule ;  and  where 
there  are  any  exceptions  to  it,  thofe  muft^be  (hewn. 
The  fame  rule  was  alfo  recognized  in  a  cafe  of  Biatiey  v. 
Whiiaher^  which  was  tried  on  the  Weftcrn  Circulti  and 
came  beYore  this  Court  on  a  motion  for  a  new  trial  in 
jif.  23  Geo*  3.  <*  It  was  an  aftion  on  the  cafe  againft 
the  parfon  for  not  taking  away  the  tith^  of  turnips  after 
they  had  been  fet  out#  The  turnips  had  been  drawn  to 
feed  cattle,  and  every  tenth  turnip  was  thrown  aGJe  as 
drawn  on  a  ridge  oppofite  for  the  parfon.  The  queftion 
was.  Whether  the  tithe  were  properly  fet  out  ?  the 
parfon  contending  that  the  turnips  ought  to  be  fet  out  in 
heapS)  or  at  lead  gathered  into  heaps  for  him.  Mr.  Juf«- 
tice  Ajbhurfi  faid  that  in  haj  and  corn,  the  farmer  muft 
put  it  into  cuks  and  (heaves,  for  his  own  benefit,  and 
therefore  he  fiiall  do  the  fame  for  the  parfon  :  but  that  a 
man  was  not  obliged  to  bcftow  more  labour  than  the 
mature  of  the  thing  required  for  the  benefit  of  the  par« 
ion :  and  that  this  agreed  with  the  cafes.  Mr..  Juftice 
BulUr  faid  that  he  entirely  agreed  with  his  Brother  AJh" 
hurjl.  That  if  the  farmer  put  them  into  heaps  for  him^r 
felf,  he  (hould  do  fo  for  the  parfon ;  but  if  he  did  not 
do  fo  for  himfclf,  he  need  not  do  fo  for  the  parfon. 
That  the  rule  of  law  was,  that  things  ftiould  be  tithed 
25  foon  as  they  were  in  a  proper  ftate  to  be  tithed :  the 
fdme  was  the  cafe  with  hay  and  corn.-  The  rule  for  a 
pew  trial  was  difcharged."  When  then  is  this  fubjefl- 
matter  in  a  proper  (late  to  be  tithed  ?  when  it  cornea 
into  graf^  cocks  in  the  ordinary  courfc  of  the  procefe  of 

15  inakin^ 
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making  it  into  hay;  that  is  by  iirft  turning  over  the  iSo9* 
fwanh  after  it  has  been  cut,  that  the  under  fide  may  be  — — ^ 
cxpofcd  to  the  a£lton  of  the  fun  and  ahr ;  which  I  take  agaimji 
to  be  tedding  it ;  and  in  (hat  date  only  (I  do  not  fpeak 
of  extraordinary  cafes)  can  it  properly  be  put  into  graCi 
cocks.  The  cafe  cited  by  my  lord  out  of  WoQd*%  collect 
4ion  lays  down  the  fame  rule ;  and  that  has  fettled  the 
qoeftion,  and  removed  the  doubt  which  might  have 
exifted  upon  the  earlier  cafes  referred  to  in  argument ; 
which,  however,  Lord  Rcile,  ftates  to  have  been  contra* 
dialed  by  other  decifions  which  he  meiuions. 

Baylet  J,  affentcd* 

Rule  difcharged- 


Whiteacre,  on  the  Demife  of  Boult,  agaifijl  Mun/^^ 

June  20frlfc 
SVMONDS. 


THE  day  of  the  demife  in  this  ejeflment  was  laid  on   A  lar/^lordcf 
the  12th  ot  October  i8oo,  and  it  the  trial  before  tofditijcm 
Grofe]*  in  SuJUk,  it  appeared  that  the  defendant  had  for  nctiV'roqiJit* 
many  years  held  the  premifes  in  queftion,  ccnfifting  of  o"/^!*,VUlV^ 
a  cottaee*  barn,  and  about  five  acres  of  land,  as  tenant  -"-"i  P'omifcd 

®  '  lum  not  lo  turn 

from   year  to  year,  of  the  Icflbr  of  the  plaintifF;  who   i^imcur,  une;* 

^  '  tl  cy  vvtrc  fold  ; 

being  defirous  of  felling  the  property,  on  the  2 2d  of 'aiui  not  being 
March  1806  ferved  the  defendant  with  a  written  notice  ay  1^07,  the 
to  quit  the  premifu  on  the  ixth  of  Oclol^er  next  (being   oir^cmTnd  to 

delivtr  up  po/- 
ftifion.  And  on  ejedmenf  brought  5  held  t'lat  th:'  promifc  (wliich  was  pei formed)  was  no 
waver  of  the  notice,  nor  opcrati^fd  as  a  licence  tu  b'.*  ou  the  picmif.s  oil-ciwifc  than  fu!jt<ft 
to  Uie  landiord*s right  of  aftini;  on  fuch  ncti.c  if  nectfTdry  ;  and  therefore  thut  the  tenant, 
oot  h^vtn^  delivered  up  poiTclTion  on  demaiid  <iiUi'  a  ^.e,  was  a  txef'pj^flcT  from  tiic  cxpira^ 
Cion  of  Che  notice  tQ  quic. 

Old 
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l8o8.         Otd  Miehaelmas^day^)  from  which  time  the  taking  ha4 
""^"^        originally  commenced.     The  defendant  continued  not- 

WniTlACtB         ... 

dem.  BovLT    withftanding   in    poflcffibn,    and    this    ejeAment    was 
SvMOKDf*      brought  in  Eaftgr  term  1807.     '^^^  letters  were  given 
in  evidence  \  oiie  from  the  defendant  to  the  landlord's 
agent,  dated    ift  June   1807,    wherein    the   defendant 
ftated  "  my  landlord  has  given  me  an  order  to  quit  the 
boufe  this  months  and  has  ferved  me  with  a  writ  of 
ejedment.     I  have  lived  there  many  years,  and  am  loth 
to  leave  the  premifes*    I  did  not  ezpefl  any  fuch  treat- 
ment from  him ;  you  having  always  promifed  me  that 
I  Jhould  not  be  turned  out  unlefs  the  houfe  nvas  fold.     I 
(hould  be  glad  to  continue  until  the^premifes  are  fold. 
He  has  threatened  to  feize  all  my  property.    I  fliould  be 
glad  to  ftay  where  I  am  if  you  approve  of  it."    The  other 
[  letter  was  from  the  landlord's  agent, in  anfwer  tathe  above, 
dated  the  i  ith  of  June.    *«  Mr.  Symonds^  I  have  juft  re- 
ceived your  letter  tefpefting  the  quitting  of  the  hou(e  at 
Tritton.    You  fay  I  promifed  you  fhould  not  be  turned  out^ 
until  the  place  was  fold :  1  did  Jb,  and  have  been  ax  good 
as  my  word:   for  MuBoult  (the  leflbr]  fold  the  place 
lad  February  to  a  perfon  at  Summerly^  for  him  to  have 
poiTcflion  at  Lady  day  lad,  which  I  find  you  have  with- 
held :  and  you  mud  know  that  you  are  wrong  in  (0 
doing.    Had  the  purdhafer  not  objefled  to  your  ftaying, 
I  (hould  not :  but  as  it  now  (lands  I  expeCt  you  to  quit 
when  required,"  &c»    There  was  alfo  proved  an  agree* 
ment,  dated  in  February  1807,  for  the  fale  of  this  eftate 
froiti  Mr.  Boult  to  the  purchafer ;  to  whom  po(re(IioA 
was  to  have  been  delivered  in  March  following.     The 
objeAion  was  taken  at  the  trial,  that  the  fubfequent  per* 
Riiffion  of  the  landlord,  by  his  agent,  for  the  tenant  to 
continue  in  poflfedion  until  a  fale,  was  a  waver  of  th^ 

antecedent 
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ifltececient  notice  to  quit,  fo  far- as  to  prevent  the  tenant         t8o8. 
from  being  conGdered  as  a  trefpaflcr  by  relation  back  to        " 

W«ITEAC««. 

the  I  ith  of  0^o^<r  i8o6>  when  the  notice  to  quit  ex*  dcm.  Boux.t, 
pired ;  although  he  continued  in  poflcflion  afterwards  at  Symompa. 
the  will  of  the  landlord,  which  might  be  determined  at 
any  time,  but  which  was  not  in  fzGt  determined  till 
Ladj-day  1807,  or  at  lead  not  fooncr  than  the  February  be- 
fore, when  the  contrail  for  fale  was  made.  Gro/e].  how- 
ever thought  that  the  meaning  of  the  agreement  was  that 
the  permiffion  to  remain  in  pofTei&on  was  only  conditional 
until  a  fale  j  the  landlord  referving  to  himfelf  the  power 
to  z€t  upon  his  notice  to  quit,  if  neceflary,  in  cafe  of  a 
fale :  and  that  a  fale  having  been  made,  and  the  tcn*knt 
having  refufed  to  quit  the  poflcflion  when  demanded  of 
him,  the  landlord  had  a  right  to  acl  upon  his  original 
notice  to  quit:  and  therefore  the  plaif) tiff  obtained  a 
verdift ;  but  leave  was  given  to  move  the  Court  to  fet  it 
afide  and  enter  a  noofuit,  if  the  dire£lion  were  wrong. 
Accordingly  a  rule  niC  was  obtained  in  the  laft  term  for 
this  purpofe  i  againft  which 

« 

Wilfon  and  Storh  were  to  have  ihewn  caufe:  but 
Damfier  was  called  upon  to  fij^port.the  rule;  who  con- 
tended  that  the  tenant,  having  had  an  exprefs  licence  from 
his  landlord  to  continue'  on  the  premifts  tintU  a  fale« 
could  not  be  treated  as  a  trefpafler  during  the  intervening 
period,  which  he  muft  be  deemed  to  be  if  the  notice  to 
quit  were  good ;  and  therefore  by  neceflary  implication 
it  muft  be  taken  to  have  been  waved.  For  as  a  recovery 
in  this  ejeAment  would  be  conclufive  evidence  that  this 
defendant  was  a  trefpafler  on  the  13th  of  OBobcr  iBod, 
it  is  repugnant  to  the  evidence,  which  goes  to  prove  that 
he  was  then  in  by  licence.    The  demife  fhould  4iave 

13  beea 
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*  i8o8«        been  laid  after  Lady- day  1807,  or  after  the  fale.    The 

*""""*       landlord  could  not  ha^e  brought  eje£lment  before  a  fale^ 

dcm.  BouLT  .   and  by  the  fame  rule  he  cannot  lay  his  title  to  have  ac« 

St^oHDt.  crued  before  the.  fale.  If  he  had  brought  trefpafs^  the 
tenant  might  have  pleaded  the  licence  up  to  the  time  of 
the  fale.  The  tenant  ha$  been  entrapped  to  expend  hia 
money  and  labour  on  the  premifes  under  the  licence  to 
occupyt  and  is  now  to  be  made  a  trefpafier  by  relation 
during  the  fame  period :  but  the  law  will  not  coiiftrue 
the  agreement  fo  as  to  produce  fo  unjuft  a  confequence  t 
but  will  GonGder  it  as  creating  a  tenancy  at  will,  which 
it  was  neceiTary  to  determine  by  notice,  before  the  tenant 
coiltd  be  proceeded  againft  as  a  trefpafier ;  as  in  Goodtitk 
V.  Hirbirt  (a)* 

Lord  Ellekborouch  C.  J.  I  cannot  conltrue  the 
language  of  this  correfpondcnce  on  the  part  of  the  land* 
lord,  as  conftituting  a  new  tenancy  t>etwecn  him  and  the 
defendant  after  the  time  of  the  notice  to  quit,  or  as  a 
warer  of  that  notice  :  nor  was  it  a  licence  for  the  pur« 
pofe  now  inCfted  upon.  The  landlord  was  willing  indeed 
to  let  the  defendant  remain  on  the  premifcs  till  a  fale^  but 
he  was  anxious  at  the  fame  time  to  retain,  and  did  refcnre 
to  himfelf,  all  his  rights  under  the  notice  to  quit,  with 
which  he  was  armed,  in  order  to  enforce  obedience  to 
that  notice  if  it  fliould  be  neceflary.  He  faid,  in  anfwct 
to  the  tenant's  application,  that  he  would  not  turn  him 
out  until  the  place  was  fold ;  that  is  in  tStCt  fayingj 
that  until  the  place  were  fold,  he  would  fufpend  the  ex« 
ercife  of  his  right  under  the  notice  to  quit :  but  it  could 
not  have  been  intended  to  give  the  tenant  fuch  a  licence 

(«)  4  TVm  kef.  6So. 

as 
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»8  would  racate  die  notice,  and  be  de(tru£liye  of  the        i8o8. 

Tight  which  the  landlord  was  fo  anxious  to  retain.    No    _ 

man  would  grant  an  indulgence  of  this  fort  to  his  te?    <i«m.  BotfLT 

nant  if  this  ufe  were  to  be  made  of  it,  plainly  contrary      Symonos. 

to  the  underftandiug  of  the  perfon  who  granted  it.  Here 

the  landlord  has  kept  his  promife,  and  did  not  turn  out 

the  tenant  before  he  had  fold  the  premifes:   but  the 

tenant  has  broken  his  engagement  by  not  delivering  up 

the  pofleflion  after  the  fale,  and  now  ungratefully  holds 

oat  agaioft  his  landlord*  It  was  for  the  tenant  to  choofe 

whejther  he  would  continue  to  hold  on  and  to  expend 

his  money  and  labour  on  the  premifes  under  fuch  an 

infccure  fort  of  agreement,   but  having  chofen  to  run 

the  ri(k,  he  mud  take  the  confequence. 

Grose  J.  I  conGdered  this  as  an  unfair  attempt  on 
the  part  of  the  tenant  to  take  advantage  of  and  convert 
that  into  a  right  which  the  landlord  meant  only  as  an 
indulgence  to  liim  ;  to  permit  him  to  ftay  on  th«  premifes 
until  they  were  (old  vbut  llillto  retain  the  right  of  com- 
pelling him  to  quit  under  the  notice  if  a  purchafer  of« 
fered.  The  notice  was  given  and  perfifted  in  for  the 
exprefa  purpofe  of  enabling  the  landlord  to  fell  the  pre^ 
mifes  to  more  advantage,  and  that,  if  fold,  he  might  not 
be  difabled  from  giving  pofleflion  at  the  time  to  the 
purchafer. 

Lb  Blakc  J.  If  this  were  to  be  confidered  as  a 
licence  to  the  tenant  to  continue  in  pofTeflion,  to  be  fure 
he  could  not  be  treated  as  a  trefpafler  until  the  licence 
was  determined  ;  but  upon  the  ^on(lru£lion  of  the  letter, 
coupled  wiih  the  fitui^tion  in  which  the  parties  ftood  at  • 

the  time,  I  think  it  is  char  that  the  landlord   neither 

Vol.  X,  C  intended 
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1808. 

WmTlACRK 

4eni.  RooLT 
Stmonbi. 


intended  to  grant  hhn  a  licence,  nor  to  confider  him  at 
all  as  a  tenant.  Suppofe  the  prpmifci  not  to  turn  the 
tenant  out  before  the  place  was  fold,  had  been  made  be* 
fore  the  notice  to  quit  \  but  the  landlord  had  then  in- 
formed him  that  he  would  not  preclude  himfelf  if  he 
thought  it  proper  to  give  him  a  notice  to  quit }  what 
objeAion  could  have  been  made  to  the  notice,  if  it  were 
afterwards  given  ?  Then  how  does  it  differ  the  cafe  that 
the  promife,  though  made  afterwards,  was  made  fubje& 
to  the  notice  to  quit  ?  The  landlord  infills  all  along  upon 
his  notice  to  quit,though  he  promifed  not  to  turn  the 
tenant  but  before  the  fale. 


Batley  J.  The  fair  meaning  of  the  letter  is,  that 
the  landlord  would  not  bring  ejedmeht  to  turn  the  tenant 
out  of  poflefllon  upon  the  notice  to  quit,  unlefs  the  pre- 
mifes  were  fold  \  but  that  he  did  not  mean  to  difpoflefs 
himfelf  of  the  legal  right  to  turn  him  out  on  the  notice 
after  the  i  xth  of  OBober.  The  only  effeft  of  the  reco- 
very in  this  eje£tment  upon  any  fubfequent  adion  for 
the  mcfne  profits  will  be  that  the  day  of  the  dc- 
mife  laid  in  the  declaration  in  cje&ment  will  be  con* 
clufive  of  the  right  of  the  landlord  to  the  pofleffion  of  the 
premifes  from  the  1 1  th  of  OBober :  but  the  tenant  will 
dill  be  entitled  to  (hew,  if  he  can,  that  the  land  had  been 
of  no  value  to  him  during  that  time  \  and  then  the  land- 
lord would  only  recover  nominal  damages. 

Rule  difcharged. 
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Warneford  againjl  Kendall.  mw^^, 


June  2cth. 

nrHE  plaintiff  declared  in  debt  for  the  5/.  penalty  given  The  poircfTion 

by  ftat.  5  Ann.  c.  14.  againft  the  defendant  for  ex-  fcrvant  employ- 
ed to  detect 
po/ing  to  fale  a  hare^  not  being  qualified  in  his  own  right  poachers,  who 

to  kill  game^  noi  entitled  thereto  under  any  perfon  fo  it  hadiefn^m- 
qualified}  againft  the  form  of  the  ftatute.     At  the  trial  onK^ircr' 
it  was  proved  that  the  plaintiff  went  out  courfing)  and  «norderto carry 
killed  a  hare  on  Shipflon  manor,  when  the  defendant,  who  "^^  ^  /#y/^'^'» 

'^^  within  the  pc- 

was  employed  as  a  carpenter  and  woodman  by  Mr.  Earl  naityofthe 
the  lord  of  the  manor,  and  had  dire£lions  from  him  to 
deteft  poachers,  came  up  and  took  the  hare  from  the 
dog,  and  carried  it  away,  notwithftanding  the  plalntifF 
claimed  it,  to  Mr.  EarPs  ftcward  according  to  his  in- 
firuflions*     Lawrence  J,j  before  whom  the  caufe  was 
tried,  thought  that  this  was  not  a  cafe  with?n  the  ftatute ; 
but  upon  the  authority  of  Molt  on  v.  Cheefdey,  i  Ffp,  N,  P. 
Ca/i  123.,  with  which  he  was  preffcd  by  the  plaintiff's 
counfei,  he  fuffered  a  vcrdi£t  to  be  taken  for  the  plain- 
tiff, with  leave  to  the  defendant  to  move  to  fet  afide  the    * 
verdi£l  and  enter  a  nonfuit,  if  the  plaintiff  were  not  en- 
titled to  recover.    And  a  rule  nifi  having  been  obtained  ' 
for  that  purpofe,  upon   the  application  of  Park  and 
Littledalei 

• 
y.  WtlUams  now  fiiewed  caufe,  and  contended  thai  the 
penalty  was  incurred  by  the  defendant,  within  the  ex- 
pre(s  words  of  the  ftatute  9  Ann.  c.  25.  /  2.,  which 
cnzCts  that,  <<  if  any  hare,  &c.  fiiall  be  found  in  the  pof- 
<'  feflion,  &c.  of  any  perfon  whatfoever,  not  qualified  in 
^  his  own  right  to  kill  game,  or  being  entitled  thereto 

C  a  *'  under 
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i8o8f        «  under  fome  perfon  fo  qualified^  the  fame  (hall  be  taken 

Waikcfo&d    "  ^^  ^^  *"  cxpofing  to  falc  thereof  within  the  true  intent 

agamji         tt  anj  meaning  of  the  ftat.  5  Jnn/*    For  the  defendant 

was  not  qnalified  in  his  own  right,  and  the  fteward  of 

*  the  msinor,  who  at  mod  could  have  had  but  a  delegated 
authority  from  his  mailer,  could  not  transfer  fuch  autbo* 
rity  to  another.  And  as  to  the  defendant's  pofleflion  of 
the  game  being  bona  fide,  and  without  any  intention  to 
offend  againft  the  game  laws/  that  cannot  vary  the  cafe; 
as  was  held  in'  Calcraft  v.  Gibbs  {a)  %  where  though  the 
defendant  had  aAed  bona  fide  as  gamekeeper  under  a 
deputation  to  one  who  claimed  to  be  lord  of  the  manori 

•  yet  the  claimant's  title  failing,  the  defendant  was  deemed 
liable  to  the  penalty.  So  the  pofleflion  of  naval  (lores, 
however  innocently,  cannot  be  juflificd  except  in  one  or 
other  of  the  ways  prote£led  by  the  afi  {h). 

Lord  £LLCNBOROur:irC.  J.  The  quedion  is,  Whe- 
ther the  pcjfjjion  of  the  defendant  were  fuch  as  to  confti- 
tute  an  offence  and  fubje£l  him  to  the  penalty  under  the 
ftatute  ?  He  did  not  claim  the  hare  as  bis  property, 
HOT  acquire  the  pofTcflion  of  it  for  himfclf,  but  for  his 
mafter,  on  whofe  manor  it  was  taken :  and  if  this  be  an 
offence,  no  cafe  can  be  (lated  in  which  an  unqualified 
perfbn  can  innocently  come  in  contaiSl  with  game.  It 
may  as  well  be  faid  that  if  a  qualified  man  returning 
home  with  a  bag  of  game  were  to  fall  from  his  horfe, 
another  could  not  lawfully  take  up  the  bag  in  order  t9 

{m)   5  T<rm  Rip.  19. 

{h)  ^  9g  JO  fK  i>  c.  4«.*  and  vide  ftat.  39  Sc  40  G.  3.  c  89.,  which 
rccitet  the  intervening  ftacutes  :  but  fee  the  cAfe  before  F^fler  J.  in  the 
Appendix  to  hit  Treatife  on  the  Crown  Law,  ^(39.  fdic«  of  1791.  and 
»  Eap*i  P.  C.  763. 

aflift 
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aflSft  the  owner :  or  that  if  a  perfon  feized  an  offender        i4p8. 
who  had  naval  (tores  unlawfully  in  his  poflelliott,  and        --  ' 

Warwifoio 

took  them  away  in  order  to  bring  them  before  a  magil-         agM9»ii 
trate^  that  would  be  an  unlawful  poficIBon  againft  the 
a£ls  of  parliament  made  for  protecting  the  king's  (lores. 
The  cafe  of  Motion  v.  CbeefeUy  mud  have  been  imper* 
feaiy  ftated  {a). 

GrosBi  Le  Blanc,  and  Batley,  Jufticest  aflented ; 
and  the  former  obferved  that  the  poflTeflion  of  the  game 
by  the  defendant  was  rather  for  the  purpofe  of  prote£i« 
ing  the  gamej  than  in  breach*  of  the  laws  for  pre* 
ferving  it. 

Rule  abfolttte. 

(tf )  T!ie  hCt  proved  there  wa«  that  a  pheafant  had  been  killed  iy 
meidemt  by  the  defeDdanc's  dog ;  and  the  defendant  had  afterwards  car- 
ried it  away*'  Two  penalties  were  fought  to  be  recovered*  one  for 
having  the  pheafant  In  his  fojfeffum  not  being  qualified,  the  other  for 
keeping  a  dog  to  kill  game.  Mr,  Juftice  Bulier  is  fald  to  have  ruled  that 
the  pUiotiff  could  go  for  one  penalty  only,  <'  for  that  both  offences 
being  by  the  fame  a£f,  the  plaintiff  could  recover  but  one  penalty 
under  the  fame  (Utute.**  The  wording  being  equivocal,  it  was  con* 
fidcred  at  firft  as  if  by  the  vTord  «^  was  to  be  underdood/tfrvrr;  which 
it  was  agreed  on  all  hands  could  not  have  been  ruled  by  the  learned 
jodge;  who  probably  faid  that  tvio  penaltfes  could  not  be  recavercd 
m^dff  ttus  fiatute  for  the  fame  aft  done  hy  the  defendaat. 
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i?o8. 


June  nil. 

A  waicring 
contract  for  50 
puincas,  that 
the  plaintitF 
xvoulJ  not  mar- 
ry within  (IX 
Ttnrs,  is  primi 
l.*.ie  jnicAraint 
rrnmrrisg?,  r.nd 
iliciclcre  void  J 
1^0  c.rcum- 
iinnct&aj^pcnr* 
3n^  to  fhcw  that 
inch  rtilraint 
\v£$  piudent 
ai)d  proptr  in 
the  particular 


Hartley  again/i  Rice. 

HP  HE  plalntifF  declared  in  affumpfit  upon  a  wager 
made  on  the  25th  oi  November  175^1  whereby  h€ 
betted  with  the  defendant  50  guinieas  that  he  the  plain- 
tifF  fliould  not  be  married  in  fix  years ;  dating  that  in 
conCderation  that  the  plaintiff  promifed  to  pay  the  de- 
fcndant  50  guineas  in  cafe  he,  the  plaintiff,  fhould  be 
married  within  that  time,  the  defendant  promifed  to  paj 
the  plaintiff  the  like  fum  if  the  plaintiff  (hould  not  be 
married  within  that  time.  And  then  the  plaintiff  averred^ 
that  from  the  time  of  making  the  promife  he  has  not 
been  nor  is  yet  manied,  but  during  all  the  time  has  re-* 
mained  and  ftill  is  unmarried ;  whereby  the  defendant  at 
the  expiration  of  fix  years  from  the  making  of  the  pro- 
mife became  liable  to  pay  to  him  the  faid  fum,  &c*  To 
this  the  defendant  demurred  fpecially,  on  the  ground 
that  the  contrad  declared  on  was  illegal  and  void  \  thp 
fame  having  been  entered  into  in  reftraint  of  marriagCj^' 
and  tending  to  prevent  the  plaintiff  from  marrying 
during  the  fix  years,  &c« 


Burroughs  in  fupport  of  the  demurrer,  argued  that  a 
party  binding  himftlf  not  to  marry  on  pain  of  paying  a 
fum  of  money  was  a  contrafl  in  reftraint  of  marriage,  and 
therefore  void  by  the  ezprefs  determination  in  Lowe  v. 
Peers  {a).  That  indeed  was  a  covenant  not  to  marry 
any  body  elfe  befides  the  plaintiff;  which  being  indefinite 
might  extend  to  the  duration  of  the  defendant's  life :  but 


{f)  4  Bhrrn  1125.    ViJe  S*  C,  in  the  ExQif^uer,  WumoCt  Rtf*  364. 
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the  length  of  time  in  which  the  reflraint  is  to  operate^        i8o8. 
or  the  amount  of  the  penalty,  cannot  make  any  diflFe* 
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itoce  in  principle)  any  more  than  the  form  of  the  con*    ^    agah-ft 
tra£l  in  that  cafe  being  by  deed,  and  in  this  by  parol. 
Baia^  V.  JHfiie  {a)  was  alfo  the  cafe  of  a  bond  fct  aGde,  on 
the  ground  of  its  b^ing  in  general  reftraint  of  marriage,  as 
Lord  HarJwicic  declared  in  fVoodhoufe  v.  Shepley  {h). 

Marryai^  contra,  denied  that  this  was  a  contra£l  in 
reftraint  of  marriage ;  i.  f.  for  th^t  purpofe ;  though 
collaterally  it  might  have  that  operation  on  the  mind  of 
the  party:  but  fuch  a  poflibility  would  not  vitiate  the 
contrad.  SuppoCng,  however,  that  it  was  a  contra^  in 
partial  reftraint  of  marriage,  he  endeavoured  to  diflin-. 
guiOi  this  from  the  cafes  cited,  by  faying  that  they  went 
upon  the  reftraint  of  marriage  being  general,  and  fuch 
as  would  enure  during  the  lives  of  the  parties;  which 
was  unreafonable  in  itfelf :  but  there  was  nothing  un- 
reafonable  in  a  party  re(lri£liQg  himfelf  from  marrying 
for  fix  years:  circumdances  might  render  it  prudent 
and  proper  to  impofe  fuch  a  temporary  qualified  re- 
ftraint ;  the  party  might  have  been  a  minor :  and  nothing 
appeared  here  to  (hew  the  contrary. 

Burrcugh  replied,  that  in  the  abfence  of  circumftances 
which  (hewed  exprefsly  that  this  was  a  prudent  and 
proper  reftraint  of  marriage  in  the  particular  tnftance, 
the  cafe  fell  within  the  general  rule  againft  all  contra&s 
10  reftraint  of  marriage. 

Lord  Ellenborough  C.  J.  On  the  face  of  the  con« 
tra£l  its  immediate  tendency  is,  as  far  as  it  goes,  to  dif« 

[fy  1  Vtrn,  2x5.  {h)  %  Atk,  540. 
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l8o8.  courage  marriage;  and  we  have  no  fcaks  to  weigh  the 
degree  of  effcSt  it  would  hare  on  the  human  mind.  It 
is  laid,  however,  that  the  reftraint  is  not  to  operate  for 
an  indefinite  period,  but  onl^  for  fix  years,  and  that 
there  might  be  reafonable  grounds  to  reftrain  the  party 
for  that  period.  But  no  ctrcumftaoces  are  dated  to  us 
to'lhcw  that  the  rcftraint  was  reafonable  ;  and  the  dif« 
tinOt  and  immediate  tendency  of  the  reftraint  (lamps  it 
as  an  illegal  ingredient  in  the  contrad.  Wagers  in  ge« 
neral  are  feldom  indifferent  in  their  tendency,  and  this 
certainly  is  not  fo« 

Grosb  J.  Every  contraA  in  reftraint  of  maniage  is 
illegal,  as  was  faid  by  Lord  Hardmche.  But  this  is  en- 
dravoured  to  be  diftinguiOicd  from  former  cafes,  as  not 
being  a  total  and  indefinite  reftraint  of  marriage :  that 
however  muft  depend  upon  the  duration  of  the  par- 
ty's life.  If  good  for  fix  years,  why  not  for  a  longer 
period  ? 

l^E  Blakp  J,  This  cafe  Is  prefented  to  us  ftripped 
of  all  particular  circumftances,  and  therefore  muft  be  de« 
termined  by  the  general  rule  of  law.  Now'  it  is  impoflible 
to  fay  that  fuch  a  contra£i  might  'not  have  an  effe£l  on 
the  mind  of  the  party  to  deter  him  from  marrying  during 
the  fix  years :  but  a  contrafl  to  reftrain  marriage  generally 
has  been  determined  to  be  illegal,  as  being  againft  the 
found  policy  of  the  law :  and  nothing  is  ftated  here  to 
fhew  it  to  be  otberwifc  in  the  particular  inftance. 

Batlet  J.  This  wager  is  calculated  to  operate  againft 

iDarriage,  and  no  prudential  reafons  are  (hewn  to  have 

>s.  copduce4 
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conduced  to  t(  in  this  inftancci  therefore  it  fails  within         l8o8. 
the  general  rule,  that  being  a  contraft  in  rellraint  of      hartlit 
marriage  generally,  it  is  Toid.  ^  ^^"^^ 

Judgment  for  the  Defendant. 


The  King  azainji  The  Inhabitants  of  St.  James  ^^^*^t 

in  Bury  St.  Edmunds. 

'T*  WO  juftices,  by  an  order  in  the  ufual  form,  reciting  A  Ubouttr  em- 
the  complaint  of  the  churchwardens,  &c.  of  the  mafter  to  drive 

tus  cart  into  a 
poor  of  the  parifh  of  5/.  James,  8cc.  that  Samuel  Offord  pariih  with  oae 

4id  lately  come  to  inhabit  in  the  faid  parifh,  not  having  tuVn  with  anol 

.gained  a  Icfjal  fctthment  there,  and  that  he  was  then  brok/huTcg' 

aflually  chargeable  to  the  parifli,  removed  the  faid  5.  j^^'*  *'^*"*'' 

Offord  from    St»  James   in  Bury   to  Lcwprth,  both  in  detained  him 

Suffolk  I  which  order  was  quathed^  on   appeal  to  the  fuch  pariOi,  by 

Seffionsy  fubjedi  to  the  opinion  of  this  Court  on  a  cafe,  reiie^fcd,^  Z^ 

That  the  pauper  Oford  being  fettled  in  Ixivortb  was  ^^  ^^  ■* 
employed,    on  the  2:5d  of  December  1807,  as  a  day-  moveable  eHher 

*^     ^      '  ''  '  '      under  the  ihit* 

labourer,  by  H.  Heffer  of  Ixworti,  to  drive  a  load  of  hay  23  ^  lACaf^  s. 

f.  11.  or  the 
to  5/.  Jame/^  in  the  town  of  Bury,  and  to  return  with  a  Aat.  35  Gm.  3. 

load  of  muck.    In  loading  the  muck  he  fell  and  broke  coming  there  to 

his  leg.     On  the  24th  December  two  magiftrates  took  t'i'Z^^^i^ 

the  pauper's  examination,  made  out  the  order  of  removal,  ^^  |J?*  **P?*^" 

and  (the  pauper  being  unable  to  be  mov.d)  fufpended  cannot  be  di- 

the  execution  by  an  indorfemcnt  on  the  back  of  the  during  the  fuf- 

■  mt  •    •   1  «•  I        «       penfion  of  the 

order.    The  pauper  was  attended  by  a  furgeon  by  the  order  of  temo* 
order  of  the  parifh  officers  of  St.  James,  and  the  expence  ][[fu^\utt« 
of  16/.  13^.  was  incurred  for  his  €ure  and  maintenance. 
Qn  the  ift  of  j/fril  18089  the  pauper  being  able  to  move, 
{hf  magiftrates  tpok  off  the  fufpenConj  and  made  the 

ordcf 
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i8o8.        order  for  payment  of  the  i6/.  13/.  for  the  expencesi  bf 
"  indorGng  thip'fame  on  the  order  of  removal }  and  on  the 

sgmnfi        fame  day  the  order  was  executed,  and  the  panper  con- 

7fcc  Initabiuntt  .         ,  , 

01  veyed  to  Ixwottbm 

St.  James  in 
Iv«T  St.  £©• 

MsifD».  y^  Jttwrnej'Generat  and   Storks ^  in    fupport   of  the 

order  of  Seffions,  objefVed  to  the  original  order  of  re- 
moval and  the  order  for  payment  of  cofts  during  the 
fufpenfion  of  it,  upon  the  ground  that  cafual  poor  were 
not  removeable  before  the  ftat.  35  Geo.  3.  c.  iOf.»  and 
that  zSt  did  not  enable  the  magiftrates  to  remove  any 
perfons  who  were  not  removeable  bcforcj  but  was  meant 
to  prevent  perfons  who  were  removeable  from  being  re* 
moved  Jurlng  illnefs  or  other  infirmity  which  rendered 
St  dangerous  to  them.    The  fiat.  13  &  14  Car.  2.  r.  I2«, 
which  firft  gave  the  power  of  removal,  is  confined  to 
perfons  coming  to  fettle  in  a  parifli  in  any  tenement  under 
the  yearly  value  of  10/. :  and  therefore  where  an  order 
of  removal  only  dated  that  the  pauper  h^A- endeavwr^ 
td  to  intrude  into  the  pariOi,  &c.,  it  was  held  (a)  ilK 
The  ftat.  35  6/0.3.  c*  loi.,  which  enables  the. magis- 
trates to  fufpend  orders  of  removal,  ufes  the  words  inha^ 
htlng  or  fojourning  in  the  place  from  whence  the  pauper 
is  to  be  removed.    But  neither  could  this  pauper,  in  any 
fair  fenfe  of  the  words,  be  faid  to  have  come  tofittle  in  the 
pari(h  of  S/.  James  in  Burji  nor  to  have  been  inhahking 
or  fojourning  there  at  the  time  of  the  order  of  removal 
made«    The  law  throws  the  obligation  of  providing  for 
cafual  poor  on  the  parifli  in  which  they  happen  to  be 
when  the  neceflity  arifes*   This  is  every  daj's  experience, 
^nd  in  Simmons  v.  IVilmott  and  Others  (^},  Lord  Eldon, 

{m\  Rex  v.  Graftami  i  Corp,  635.  (f.  669.        (*)  %  EJ^,  i\r.  P,  Csf.  9?. 
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C.  J.  of  C  B,  held  that  where  a  perfon  had  relieved  one        1 8o3. 
vho  came  under  that  defcripdoni  he  had  a  right  to  re-  '• 

cover  the  cxpences  from  the  panm  officers,   [^ord  jS/Atw-        sg^uft 
hrougb  alked  if  there  had  been  any  fubfeqiient  recogni-  of 

tion  of  the  point  faid  to  have  been  ruled  in  that  cafe  :  Betr  St' eIT* 
bnt  no  anfwer  was  given,]  The  general  point  was  de-  *•""»•• 
cided  in '  N^wiy  v«  Wikjbirt  {a)  in  this  court,  where  it 
was  held  that  the  mafter  of  the  pauper,  who  broke  his 
leg  as  he  was  driving  bis  mailer's  waggon,  was  not  liable 
to  the  forgeon  for  his  cure ;  but  that  the  parifh  were 
bound  in  the  firft  inflance  to  have  taken  care  of  him. 
So  in  Watfin  v.  Turner  (£),  a  fubfequent  promife  made 
by  a  pariOi  officer  ta  pay  the  expences  of  a  pauper's  cure 
out  of  the  parilh  was  held  binding  as  a  confideration 
founded  upon  a  moral  obligation  on  the  parilh  to  provide 
for  their  poor  (r). 

Frtre^  contra,  denied  that  there  was  any  diftinAion 
between  cafual  and  other  poor,  in  refpe£k  to  their  re« 
movaL  Before  ^e  flat.  35  G.  3.  it  was  always  confix 
dcred  that  coming  to  fettle  upon  a  tenement  under  ic/» 
a  year,  and  being  likely  to  become  chargeable,  were  con* 
vertiUe  terms ;  and  the  only  difference  that  ftatute  has 
made  in  this  refpefb  is  to  prevent  perfons  who  before 
were  liable  to  be  removed,  as  likely  to  become  chargeable^ 
from  being  removed  till  they  arc  afkually  chargeable. 
The  word  /(^oumittg  ufed  in  that  ftatute  befpeaks.  only  a 
temporary  ftay  in  a  place,  as  contradiftioguilhed  from  in^ 

(c)  Csid.  517;  (^)  Exch.  T.  7  G.  3.  Bull,  N.  P.  119.  147. 

(r)  But  the  law  will  not  raife  an  implUd  promife  in  parifli  officers  to 
repay  money  Uid  out  for  one  of  their  paupers  uken  ill  in  aoother  pariOi* 
4ftUas  V*  Bmwiil,  a  Eafi,  505. 

habiting 
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1808.  habiting^  which  implies  a  regular  dwelling  there.     At  the 

The  Kin  ^^^^  wliCD  the  Order  was  made  the  pauper  had  not  poly  ' 

r^.^^A  been  fojouming  in  the  parifli  for  a  day,  but  was  likdly  to 

of  continue  there  for  fome  time.    The  objedlion  would  hare  * 

St.  Jamks  »"  ,.    .  «,,  «  •         t        /»  m 

BuRv  St.  £i»-  applied  as  well  to  a  removal  under  the  liat.  13  cc  14 

Car*  2.  as  under  the  ftat.  35  C  3. ;  and  therefore  the 
argument  proves  too  much ;  for  the  former  ftatute  has  • 
been  long  exte&ded  to  cafes  not  within  the  precife  words 
of  it ;  and  there  have  been  numberlefs  inftances  in  prac- 
tice of  the  removal  of  cafual  poor.  Admitting  that  the 
parifti  is  bound  in  the  Gr(l  inftance  to  relieve  cafual  poor^ 
one  of  {he  objeds  of  the  Rat.  35  G.  3.  was  to. point  out 
a.  courfe  by  which,  without  endangering  the  fafety  of 
fick  or  infirm  paupers,  the  pariih  which  relieved  them 
might  get  reimburfed.  And  fuch  a  conftruciion  will 
bed  further  the  obje£l  of  that  ad }  for  the  remedy  will . 
be  more  promptly  and  efEcacioufly  adminiilered  to  cafual 
poor  from  the  conGderation  that  the  expence  will  be  re- 
imburfed to  the  parifli.  To  determine  now  for  the  firft 
time,  that  cafual  poor  are  not  liable  to  be  removed^  will  • 
be  attended  with  great  inconvenience  and  encourage  liti- 
gation* It  will  be  made  a  queftton  in  a  variety  of  cafes  « 
with  what  view  the  pauper  came  into  the  parifli  from 
whence  he  is  fought  to  be  removed.  The  animus  mo*, 
randi  and  the  animus  revertendi  mud  alfo  be  difcufled. 
The  diflin^lion  of  cafual  from  other  poor  is  only  a  popa« 
lar  one,  and  not  to  be  found  in  any  of  the  ftatutes  re« 
lating  to  the  poor.  Every  perfoii  relieved  in  a  parifli  to ' 
which  he  does  not  belong  is  cafual  poor.  The  prefent 
queftion  was  raifed  in  Reii  v.  Keynaflon  (a)|  but  the  ca^fi; 
wa;  decided  upon  another  ground. 

(«}  lEtflk  iiS* 
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Lord  Ellenborough  C.  J.    The  cafe  has  been  very      '  i8o8. 
fully  gone  into,  and  if  the  Court  thought  that  any  fur-        ~'^ 
ther  light  could  be  thrown  upon  it,  they  would  have  been         a£amft 
«ltliroo8  of  receiving  it«     But  no  doubt  can  be  raifed  on  of 

the  qu^ftion.  No  perfon  is  removeable  from  the  par'iOi  buiIt  stVed- 
where  he  Is  but  by  pofitive  (latute.  In  order  therefore  uvhd%, 
to  fee  what  that  power  is  we  mud  trace  it  to  the  (latute 
itfelf  which  confers  it,  the  13  &  14  Car.  2.  c.  I2.  :  and 
that,  after  reciting  that  poor  people  endeavour  to  fettle 
themfelves  in  thofe  parilhes  where  there  is  the  bed 
ftock,  &c.}  and  when  they  have  con  fumed  it,  then  to 
another  parlQi,  &c.  fays,  that  it  (hall  be  lawful,  on  com- 
plaint of  the  parifh  officers,  within  40  days  after  any  fuch 
perfon  coming  fo  to  fettle  as  aforefaid  in  any  tenement  under 
the  yearly  value  of  i6\,  for  any  twojuftices  of  the  peace 
of  the  diviGon  where  any  perfon  likely  to  be  chargeable 
to  the  parilh  fhall  come  to  inhabit^  by  their  warrant  to  re-  '  - 
move  him  to  the  place  of  his  lad  leg^l  fettlement.  The 
^xpreffion  of  coming  tojettle  denotes  that  the  party  cones 
animo  morandi  or  manendi :  it  may  be  for  a  temporary 
purpofe,  but  ftill  it  mud  be  undeTdood  that  he  comes  to 
fettle  there.  But  how  can  it  be  faid  that  the  pauper 
went  into  this  parlQi  animo  morandi  at  all  ?  He  went 
into  the  town  with  a  cart  load  of  hay,  which  he  was  to 
difpofe  of,  and  return  with  a  load  of  muck:  how  then 
can  it  be  faid  that  he  went  there  to  fettle?  Then  if  he 
were  not  removeable  within  the  terms  of  the  dat.  13  & 
14  Car.  2.  can  we  find  any  enlargement  of  the  power  of 
removal  ?  The  dat.  35  Geo.  3.  has  the  words  inhabiting 
oxfojourning  z  but  it  would  be  an  extravagant  condruQion 
of  cither  of  thofe  terms  to  fay  that  it  meant  to  include 
fuch  a  cafe  as  this.    Theq  if  the  order  be  not  warranted 
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1808.       by  either  of  thefe  ftatutes,  there  li  no  authority  for  it, 
'"""**'        and  the  Seflions  ha?e  done  rifht  to  quafli  it. 

"of  Gross  J.    It  is  impoffible  to  fay  that  the  pauper  be<* 

Bmy^s^e^T-  ^*"**  removcable  by  the  ftat.  35  (?.  3.,  which  was  paffcd 

ifvMos.       fgf  ^^  purpofe  of  preventing  poor  perfons  from  being 

removed  tHl  they  were  a&oally  chargeable,  who  were  be- 

fore  removeable  under  the  ftat.  13  &  14  Car.  a.  from  the 

parilh  into  which  they  had  come  to 'fettle  in  a  tenement 
under  the  yearly  value  of  i  o/.,  upon  being  likely  to  become 
chargeable.  A  man  coming  into  a  town  with  a  cart,  for 
an  hour,  to  difpofe  of  his  load,  cannot^  be  faid  to  have 
come  there  to  futle^  but  having  met  with  an  accident 
there,  which  detained  him,  he  comes  within  the  defcrip- 
tion  of  cafual  poor,  and  as  fuch  was  neither  within  the 
ftat.  35  G.  3.  nor  that  of  the  13  &  14  Car.  2.,-and  there- 
fore the  original  order  was  improperly  made. 

Le  Blanc  J.  Whether  ultimately  it  might  be  better 
either  for  the  poor  or  for  pariflies,  to  conGder  perfons  of 
the  defcription  of  this  pauper  as  removeable,  I  cannot  fay : 
I  fiiould  hope  that  it  would  not  make  any  difference  in 
the  treatment  which  poor  perfons  in  their  neceflities 
fliould  experience :  but  we  can  only  look  to  the  authority 
which  the  magiftrates  had  to  remove  the  pauper.  Their 
power,  if  any,  muft  be  derived  either  from  the  ftat.  13  & 
14  Car.  2.  or  the  ftat.  35  G.  3.  It  has  been  properly  admit- 
ted that  the  latter  of  thefe  did  not  enlarge  the  power  of  re- 
moving poor  perfons,  but  was  meant  to  provide  that  per- 
fons who  by  law  were  before  removeable  if  likely  to  he* 
come  chargeable,  fliould  not  be  removed  till  aAually  fo ; 
and  to  make  provifion  for  fufpending  the  order  of  re- 
moval 
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noval  when  made  in  cafe  of  Gcknefs  or  infirmity,  and    '    1 8o8. 
that  the  ezpences  incurred  in  the  care  and  maintenance        ~~~^ 

'^  The  KiKO 

of  the  perfon8»  between  the  order  to  remove  and  the         a^^ifi^ 

aftual  removal  of  them,  (hould  be  defrayed  by  the  parilh  ot  , 

to  which  they  (hould  be  found  to  belong.   We  muft  then      ^'  Mmis  m 

look  to  the  ftat.  13  &  14  Car.  2.     Confidently  with  that 

ftatttte,  which,  enables  the  order  of  removal  to  be  made 

on  complaint  of  the  pariQi  officers  of  perfons  coming  to 

fettle  and  inhabit  in  the  pariHi,  the  form  of  the  order 

ftates  the  complaint  of  the  pariQi  officers  of  St,  James*%^ 

that  the  pauper  came  to  inhabit  in  their  paiifli;  (and 

without  fuch  complaint  the  juftices  would  have  no  jurif- 

diftion).    The  queftion  then  is,  Whether  this  pauper 

came  to  inhabit  or  fettle  in  the  pariffi  ?   the  cafe  (hews 

that  he  did  not }  for  it  ftates  the  particular  obje£l  of  his 

coming  there  to  be  to  dri^e  a  load  of  hay  and  return 

with  a  load  of  muck:   therefore  under  the  ftatute  of 

Car.  2.  he  could  not  lawfully  be  the  obje£t  of  complaint 

of  the  pariQi  officers ;  and  if  not,  the  magiftrates  could 

have  uo  power  to  remove  htm.    This  queftion,  though 

glanced  at,  did  not  arife  in  7he  King  v.  Kynajion. 

Batlet  J.  The  ftat.  35  Geo.  3.  was  clearly  intended 
to  reftrain  the  power  of  removal,  and  not  to  make  per« 
fons  rcmoveable  who  were  not  fo  before.  Then  the 
fiat.  13  &  14  Car.  2.  only  gives  the  magiftrates  power 
to  remove  perfons  who  come  to  fettle  and  inhabit  in  a 
parifli.  Before  that  ftatute  a  fcttlement  was  gained  by 
mere  inhabitancy,  and  the  ftatute  was  paiTcd  to  prevent 
fettlcments  being  gained  by  inhabitancy.  Now  it  is  clear 
that  this  pauper  did  not  come  to  inhabit  in  the  parifti  from 
whence  he  was  removed.  And  as  down  to  the  period  of 
tbe  ftat.  35  Gt9. 3.  it  never  was  confidcrcd  that  a  perfon» 

coming 
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1808.  coming  into  a  parifli  for  fach  a  purpofe  as  this  pauper 

— ^^  did,  camo  there  10  inhabit ,  or  was  rciDO?eable ;  therefor c. 

The  Kivo  _.  ,  ft  '  f\    % 

mgaimB      .  fincc  the  ftitutc,  which  was  pafled  to  reltria  the  power 

"of  ""**  of  removal,  he  cannot  be  confidered  as  a  perfoa  re- 

thVXt  moveable, 

MuvDt.     >  Order  of  Sel&ons  confirmed. 


mAntfJsy^  Guard  ajrainjl  Hodge. 

The  venue  max  HT^  HE  venue  was  changed  from  Middlefen  to  DrtfOfif  in 
an  aaion  for  an  a£lion  for  criminal  converfation  with  the  plain* 

ver1!!tion  on  the  t>^'&  vf^Uc^  upon  thc  ufual  affidavit  that  the  whole  caufc 

th«  thTwlw!'  ^f  afllon,  if  any,  arofe  in  Devon^  and  not  elfcwherc  out 

mjt  ofaJit4»f  ^f  jjjj^j  county.     Ou  which  a  rule  niC  was  obtained  for 

It  any,  arofe  in  ' 

the  county  to  difcharging  the  former  rule  for  changing  the  vcnue^  and 

which  it  it  00  w  rr        • 

changed ;  for  to  bring  the  caufe  back  into  Middle/ex^  upon  an  affidavit 

the  whole  eaufe  .  r     l        1  •     -ir       •  l    l-        •/►  i.     ■ 

of  aaioDi&the  that  the  marriage  of  the  plamtia  with  his  wife  was  bad 

treffMirs  on  the  •      r    1     J 

plaintiff'* wife;  inirelafta, 
and  the  venue 
can  only  be 

S^"!lim^V'       J5tfm/»fr,  in  (hewing  caufe  againft  the  laft  rule,  faid 

ynderuking  to  that  it  was  to  be  coUeded  from  thc  affidavit  that  Dfvon 

give  material . 

evidence  in  the  was  the  Only  pUcc  where  the  parties  had  met.     That  the 


riginai  county. 


queftion  came  to  this.  Whether  the  venue  could  ever  be 
changed  in  this  kind  of  a£lion ;  which  depended  on 
whether  the  corpus  deli£ki,  or  caufe  of  a£lion,  were  the 
criminal  intercourfci  or  the  injured  fenfe  of  feeling  which 
the  hufbaod  carried  about  with  him  wherever  he  went  ? 
and  it  fe'emed  the  former.  That  the  a£lion  in  its  form  muft 
be  taken  to  be  an  a£lion  on  the  cafe,  and  not  of  trefpafs  ; 
otherwife  the  ftatute  of  limitations  would  run  on  it  in 
four  years,  inftead  of  fix,  as  it  had  been  determiaed 
to  do. 


H01>C£« 
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Tbe  Att^neyGeneral  and  Harris^  in  fuppott  of  the         i6o6. 
rule,  urged  as  an  objeAion  to  changing  the  venue  in        ■ 
fuch  an  adionj  that  the  defendant  could  not  make  the        sgaitifl 
ufnal  affidavit,  without  in  fome  degree  admitting  the 
caofe  of  aAion  :  and  as  the  marriage  of  the  plaintiff  was 
had  to  'Ireland^  he  could  not  bring  |he  vefiue  back  again' 
to  Middlejex  by  giving  the  ufual  undertaking  to  give  ma* 
terial  evidence  there.    The  gift  of  the  a£lion  is  the  per 
quod  confortium  amilit,   and  therefore  the  plaintiff  is 
damaged  in  every  county  where  he  is  after  the  lofs  (uf- 
t»ned.    Thete  is  no  inftance  of  changing  a  venue  in  an 
adion  for  debauching  the  plaintiff's  daughter  per  quod 
(ervitium  amifit.    And  in  Caillapid  v.  Champion  (a),  where 
the  venue  had  been  improperly  changed^  the  Court  or- 
dered It  to  be  brought  back  again. 

JLiOrd  Ellenborouoh  C.  J.  The  ri^le  for  changing 
the  venue  having  been  made  on  the  ufual  affidavit,  tba( 
the  whole  caufe  of  adion  arofe  in  the  county  of  Devon 
and  not  elfewhere,  makes  it  neceffary  to  confider  what. 
is  the  whole  caufe  of  a£Vion  in  this  cafe.  Now  that  is 
the  trefpafs  committed  on  the  wife  ;  and  the  proof  of  the 
fiiarriage  of  the  plaintiff,  though  neceffary  to  entitle  hifn 
to  recover  for  the  injury  complained  of,  is  no  part  of  the 
caufe  of  a£tion.  As  in  Clarh  and  Another^  4ir*gnees^ 
fee.  V.  Reed  (i),  where  upon  a  rule  for  changing  the 
venue  from  London  to  EJix,  in  an  a€lion  bi;ought  by  the 
aflignees  of  a  bankrupt  againlt  the  defendant  for  money 
had  and  received;  it  having  been  objc£led  that  the  com- 
fniflion  was  iffued  at  Wejlminjler^  and  that  the  affignee$ 
were  chofen  at  Guildhall s  and  that  as  it  thereby  appcare4 

(tf)  7  Ttrm  Kif*  205.  {h)  f  Nm  M^.  319. 
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that  the  whole  caufe  of  a£lion  did  not  arife  in  Effex^ 
therefore  the  plaintiff  was  entitled  to  retain  his  a£lion  in 
l^ndan:  the  Chief  Juftice  faid  that  if  the  caufe  of  adtion 
arofe  in  two  diflPerent  coanties  the  defendant  had  no 
right  to  change  the  venue  \  but  that  th'e  matters  dated 
were  no  p^rt  of  the  caufe  of  e^i^Hf  which  muft  have 
;irifen  before  the  bankruptcy  \  though  they  were  material 
Cfidence  tp  be  given  ixi  fupport  of  it.  Therefore  that 
the  plaintiff  muft  undertake  to  give  material  evidence  in 
Londony  in  order  to  draw  back  the  venue.  So  here» 
though  the  marriage  be  a  material  inducement  to  the 
fight  of  the  plaintiff  to  maintain  the  aAion  in  refpe£i  to 
the  trefpafs  on  his  wife ;  yet  it  is  no  part  of  the  caufe  of 
a£lion  \  and  confequently  the  venue  pan  only  be  brought 
back  by  the  plaintiff's  undertaking  to  give  material  evi- 
dence in  Middlefex* 

Per  Curiam^  Rule  difcharged. 


Junt  x%^ 


The    Tr£KT    Navigation    Coini>9Dy    a%cdi^ 

Harley. 

T^EBT  on  bond  given  in  1799  for  500/.;  the  condlr 
tion  of  which,  reciting  that  the  company's  com* 
mittee  had  appointed  Jams  EUa,  collefior  of  their  toII$| 
s^nd  that  the  defendant  and  one  Barnfdale  had  agreed  to 
give  their  boud*as  fureties  for  Eild^  faithful  difcharge  of 
his  duty,  was.  that  if  Ella  (hould,  as  long  as  he  coii- 


The  laches  of 
ohiigecf  in  a 
bond,  (condi- 
ttoded  for  the 
pr:ncip:il  obIi« 
gor  CO  account 
for  and  piyover 
from  time  to 
time  all  fuc)i 
toUf  AS  he 

f«Mhe  obiigeet J  tinned  coUeJior,  from  time  to  time  perform  the  orders  of 
'"^xlmx^r^l    the  conamittec,  and  render  to  them  or  their  treafurer, 

acoounci  (for  8 

or  9  yean,  and  not  calling  upon  the  principal  for  payment  fo  foon  as  they  might  Iiave  done 

for  fums  in  arrpar  or  unaccounted  for^  is  not  an  cftoppcl  at  Uw  in  an  aAion  againft  tkt 

fureties. 


J 
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Sec.  true  accounts  in  writing  of  al!  monies  which  he        i8o8. 
fliould  receive  and  pay  on  account  of  the  navigation}  &c.       J 

■^   '  ^  The  TiiNV 

and  alfo  if  he  (hould  from  time  to  time  truljr  pay  to  the      Navifraoon 
Creafurer,    when  required^   all  lums  of  money  which        a^mnft 
(hould  come  to  his  hands  as  fuch  colle£lor  and  receiver^        ^*»'»^» 
without  fraud  or  delayi  and  in  all  things  faithfully  exe- 
cute the  faid  office  of  coiledor,  &c.  then  the  bond  to  be 
void.     The  declaration  then  frt  out  a  breach  of  the  con- 
dition, that  E//a  did  not  pay  to  the  treafurer,  when  re- 
quiredi  all  Turns  of  money  which  came  to  his  hands  at 
fuch  coUc£lor,   &r^  to  wit,  600/.  between  the  6th  of 
Auguji  1 799  and  1  ft  of  November  1 807  :   of  which  the 
defendant  afterwards  had  notice,  &c. 

The  defendant  pleaded,   ift,  non  eft  fafium.     adly. 

That  Ella  did  from  time  to  xm^pay  to  the  treafurer,  when 

required,  all  the  fums  which  came  to  his  hands  as  collect 

tor,  &c.     3dly,  That  before  Ella  refufed  or  was  required 

10  pay  to  the  treafurer  the  faid  fupppfed  fum  come  to 

hit  hands  as   colleAor,   to  wit,  on  6th  Auguft  l8of*« 

Ella  t eniered  accounts  in  writing  to  the  committee,  whicl| 

purported  to  be  true  accounts  in  writing  of  all  fumt  by 

him  before  received  and  expended,   as  colle£lor,  lie* 

which  accounts  were  allowed,  approved  of,  and  pafled 

by  the  faid  committee;  and  Ella  in  due  manner  when 

required  paid  to  the  treafurer  the  fums  which  upon  the 

.  balance  of  the  fame  accounts  appeared   to  be  in  hit 

hands ;  and  che  committee  and  the  plaintiflFs,  when  they 

fo  allowed,  approved  of,  and  paiTed  the  fame  accounts, 

might,  without  their  wilful  neglect  or  default,  have  dif- 

covered  any  fums  received  by  Ella  as  coUcdor,  &c.  not 

included,  and  which  ought  to  have  been  included  there^ 

in,  «nd  any  falfe  or  fraudulent  entry,  calculation,  ba« 

}ancc^  or  other  error,  or  deceit  in  the  fame  accounts^  &c.t 
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i8ci«  yet  the  committee  and  the  plaintiffs  ncglcded  fo  to  dO| 
' aod  neglcded  to  require  Ella  to  pay  any  other  fum  thao 

NavigatkMi  the  balance  in  the  accounts  fo  delivered,  &c.  and  ^Ifo 
^r^«^       ^fgl^Scd  to  give  iue  notice  to  the  defendant  of  any  refufal  or 

^  A  A  L  f  r.  default  of  Ella  to  pay  any  {nm/arj^  months  after  the  paf- 
•Cng  and  allowing  the  fame  accounts :  by  reafon  of  which 
prtmifirs  and  of  the  laches  of  the  plaintiffs  in  that  behalfi 
and  inafmuch  as  the  defendant,  without  his  default,  was 
altogether  ignorant  of  the  piemifcs,  the  defendant  be- 
came wholly  difcharged  from  all  liability  to  the  plaintifft^ 
on  the  bond,  by  reafon  of  ElU^  refufal  to  pay  to  the 
treafurer  the  faidfum  by  him  received  as  aforefaid.  The 
4th  plea  ftated  that  when  the  accounts  were  fo  rendered  tp 
.  the  committee  by  EUa^  and  allowed,  approved,  and  paffcd 
by  them,  (as  mentioned  in  the  laft  count),  he  was  in  di|e 
manner  required  and  did  in  due  manner  pay  to  the  trear 
furer  the  refpe£livp  balances  appearing  to  be  <Iue  on 
fuch  accounts  ;  and  that  the  committee  and  the  plaintiffs;, 
at  the  tipie  they  fo  allowed,  approved,  and  paffed  the 
accounts,  had  notice  that  Ella  had  received  certain  fum^, 
as  colled^ori  &&  not  included,  and  which  ought  to  have 
been  iiicluded,  in  tbofe  accounts,  being  the  fums  men- 
tioned ifi  the  declairation,  and  alfo  then  kne^  of  falfe  an4 
fraudulent  entries,  balances,  and  other  errors,  &c.  in  fuch 
accounts:  yet  the  committee  and  the  plaintiffs  .for  f 
long  time,  to  wit,  fix  yeafs  after  .the  paffiiig  of  tbofe 
accounts,  neglefied  to  require  Ella  to  pay  the  fums  fo 
received  by  hin),  or  (o  pay  any  other  fum  than  the  bj(- 
hnces  appearing  on  the  accounts  fo  rendered,  &c*  and 
during  all  (hat  time  negle£led  to  give  the  defendant  no- 
tice of  any  default  or  rtfufal  of  Ella  to  pay  or  accounts 
&c. :  and  fraudulently  concealed  from  the  defendant  that 
I  Ella  had  concealed  the  fame  \  and  that  he  had  made  the 

bid 
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ftid  falfe  and  fraudalent  entriesy  balancesi  and  errors,       .i8o8« 

9tc, :  by  reafon  of  which  premifes,  and  by  the  laches  of  ^. 

the  plaintifFs,  and  inafaiucb  as  the  defendant,  without  his  Na^iganoA 
^efaalti  was  ignorant  of  the  premifes^  he  became  wholly         agai/ift 


difcharged  from  all  liabilityi  &c.     The  5th  plea  dated 
more  generally  that  the  plaintiffs  might,  without  their 
^Iful  negled  and  default^  have  detefled  any  fums  re« 
cdved  by  E//a  as  colle£ior,  which  ought  to  have  been 
paid  or  accounted«for  by  hiiti  to  the  plaintiffs,  or  any 
falfe  entry,  balance^  error,  &c.  in  the  accounts  fo  ren- 
dered by  him  :  yet  they  neglected  fo  to  do,  and  /orjtx 
years,  after  the>refpe£l:ive  times  of  receiving  tlie  faid  fop- 
^fed  fnms  by  Elh^  they  negleAed  to  require  him  to  pay 
tfaemi  and  alfo  negleAed  to  give  notice  to  the  defendant 
of  bis  default,  &c«  and  the  defendant,  without  his  de- 
fault, was  ignorant  of  the  premifes  and  of  the  laches  of 
the  plaintiff's  in  that  behalf,  and  thereby  became  dif- 
charged^ &c.    The  6th  plea  ftated  that  after  Ella  had 
received  the  fums  in  the  declaration  mentioned  and  not 
^aid  over,  &c.  the  plaintiflFa  had  notice  of  the  fame,  and 
alio  of  divers  falfe  entries,   &c.  and  balances  in  his  ac- 
counts, &c. ;  yet  they  negle£led  for  the  time  and  in  the 
manner  in  the  5th  plea  mentioned,  &c.    Iffues  were 
taken  on  all  thefe  pleas. 

At  the  trial  before  Wood  B.  at  Leicefter,  Ella  the  col- 
leQor  proved  that,  having  received  conGderable  fums  for 
tonnages,  he  was,  in  July  1807,  called  upon  by  the  trea* 
furer  to  know  how  the  account  ftood  ;  and  made  it  out ; 
by  which  a  balance  appeared  to  be  due  to  the  company 
of  above  loooA  \  which  he  told  the  treafurer  that  he 
conld  not  pay,  but  that  his  fureties  mud.  The  defend- 
ant,  having  been  informed  by  Ella  of  this  balance  agalnft 
him,  required  time  to  look  into  the  acoount,  and  was  to 

D  3.  endeavour 
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endeavour  to  fettle  it.  Ella  alfo  proved  that  he  had 
debited  himfelf  with  the  amoont  of  the  tonnages  wheit 
due  whether  he  received  them  or  not ;  and  that  many 
of  them  he  di^  not  receive ;  but  was  in  the  habit  of 
giving  credit  for  them  to  different  perfons  with  the 
knowledge  and  confent  of  the  treafarer.  Thatheat« 
tended  the  meeting  of  the  committee,  who  avditcd  their 
books  once  a  year.  And  Ella  produced  hi  court  the 
book  by  which  he  accounted  to  the  treafurer  for  the^  tolls 
receivedi  and  which  was  at  all  times  ready  for  hb  infpec- 
tion  \  and  whidh  contained  the  initials  of  the  treafurer 
and  his  clerk  denoting  receipts  of  money  from  Ella. 
Neither  the  treafureri  nor  the  company,  evrr  complained 
of  any  deficiency  in  Etla*%  accounts  till  July  1807,  whea 
he  communicated  it  to  his  fureties;  though  the  treafurer 
might  every  year  have  afcertained  the  bafance  due  to  the 
company :  and  there  was  no  difficulty  in  dete^iing  the 
errors  when  the  accounts  were  fettled*  On  the  part  of 
the  defendant  it  was  contended,  that  the  a£)ion  did  not 
lie  in  the  name  of  the  company,  they  having  been  paid 
ail  the  arrears  for  which  the  adion  was  brought  by  their 
treafurer,  who,  by  this  a&ion,  brought  in  the  name  of 
the  company,  was  endeavouring  to  recoup  himfelf  in 
damages  againft  ElUs  furety.  But  the  learned  Judge 
faid  he  could  not  notice  that  defence  upon  this  record.  Ic 
was  next  contended,  that  the  furettes  were  difcharged 
by  the  treafurer^s  not  having  given  notice  to  them  of 
Ella*%  being  fo  much  in  arrear  in  his  accounts,  and  by 
fuffering  him  to  run  fo  much  in  arrear.  But  that  was 
alfo  ruled  to  be  no  defence  at  law,  and  only  available,  if 
at  all,  in  equity;  where  the  general  principle  was  that'll 
an  obligee  enlarged  the  tin^  of  payment  to  a  principal^ 

» 

without  the  conftnt  of  the  furetiei,  the  latter  were  ixU 

charged* 


Haalct* 
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charged*    Bat  whether  that  had  ever  been  extended  fo        tSoS. 

far  as  to  hold  that  furctif s  were  difcharged  by  an  obligee's    ^. " 

aeg feeing  to  call  upon  the  principal  fo  foon  a's  he  might ;      Navigation 

Company 

or  by  not  giving  notice  to  the  fureties  that  their  principal         againfi 
had  not  paid,  might  be  doubted*     But  that  in  this  cafe 
it  appeared  that  the  fureties  had  notice  immediately  after 
the  deficiency  was  difcovered  ;  and  that  till  that  time  the 
treafurerhad  a  good  opinion  of  and  did  not  fafpe£t  Ella* 
There  was  no  proof  of  Ella*^  .having  ever  rendered  any. 
account  to  the  committee :   and  the  defendant's  counfel 
declined  going  to  the  jqry  either  upon  the  fa£l  of  the 
requeft  to  account,  or  the  quantum  of  the  demand:  but^ 
referving  the  qofftions  of  law,  or  any  remedy  in  equity, 
it  was  agreed  that  only  one  fum  of  500/.  (hould  be  taken 
in  execution  upon  this  and  another  a£lion  againft  the 
Other  furety. 

Vaughari  Serjt.,  having  before  obtained  a  rule  niC  for 

a  new  trial,  was  now  called  upon  to  fupport  his  objec* 

tion  to  the  verdicli  and  to  point  out  to  which  of  the 

pleas  he  meant  to  apply  the  evidence*     id,  He  con- 

lended  that  tlie  evidence  amounted  to  proof  of  payment 

to  the  treafurcr,  under  the  2d  plea,  of  all  the  fums 

aAually  received  by  the  collefkot,  Ellas  though  he  had 

alfo  debited  himfclf  with  fums  which  he  had  not  aAualiy 

received,  but  which  he  had  given  credit  for  to  different 

perfons,  with  the  knowledge  and  confent  of  the  treafurer, 

which  was  within  the  fcope  of  his  duty.  [But  the  Ceurt  faid 

that  there  was  no  evidence  of  payment  in  izQt  to  the  com* 

paay  of  the  tolls  received.]   2dly»  He  contended  that  the 

accounts  having  been  annually  audited  and  approved  by 

the  committee,  in  which  thofe  fums  were  fet  down  as  re- 

oeivcdy  which  in  h(X  had  not  been  received ;  and  it  ap- 

D.  4  pearing 
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peariog  that  the  errors  which  exifted  were  fueh  at  mightf 

eaHly.have  been  dete£ked  upon  the  new  of  the  accounti 

» 

when  they  were  fettled ;  and  the  treafurer  might  every  year 
have  afcertained  the  balance  due  to  the  company  |  either 
it  mult  be  taken  that  by  omitting  to  ez^imine  the  accounts 
properly,  and  to  afcertam  the  balance,  the  committee  dif« 
charged  the  colleftor,  and  gar  e^redit  to  the  treafurer ;  which 
would  aifo  amount  to  payment  under  the  ad  plea:  or,  jdly^ 
The  committee  were  guilty  of  fuch  grofs  negligence  and 
Uchesj  in  not  requiring  the  principal!  to  account  accoitl^ 
ing  to  the  condition  of  the  bond  from  time  to  time, -at 
will  dJfcharge  the  fureties  from  their  obligation*  For 
the  fureties  rely  upon  the  obligees  ufing  due  diligence 
againft  the  principal  obligor,  and  their  omitting  to  do  fb 
for  8  or  9  years  lulls  the  fureties  into  a  falfe  fecurity^ 
and  prevents  them  from  ufing  due  diligence  agaiaft  thdjj^ 
principal  for  their  own  protection.  And  he  referred  to 
Rees  V.  Berrington  (0),  where  Lord  Loughborough  C  held 
that  an  obligee's  giving  time  to  the  principal^  without 
'«6tice  to  the  furety,  difcharged  the  latter. 


Balguy  and  Clarke^  contra,  were  (topped  by  the  Coort. 

Lord  Ellenborouch/  C.  J.  The  only  queftion  is. 
Whether  the  laches  of  the  obligees  in  not  calling  upoa 
the  principal  fo  foon  as  they  might  have  done,  if  the  ac- 
counts had  been  properly  examined  from  time  fo  time,  be 
ftd  eftoppel  at  law  againft  the  fureties  ?  I  know  of  no 
fuch  eftoppel  at  law,  whatever  remedy  there  may  be  in 
equity.  None  olF  the  pleas  Appear  to  hate  been  prof  ed 
io  faa. 

Per  Curiatfif  Rule  difcharged* 


W  *'VJ^»'S4¥ 


for  40  dajri. 
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i8o8. 

The  Kino  agahjl  The  Inhabitants  of  Hellinol  y.  yl^^^ 

TWO  jttftices  by  an  order  removed  the  wife  and  fRur  A  tenement 
-^  *  fonnd  to  be  «f 

children  of  Janus  Patterftm  from  Hillingly  to  Bright'-  the  value  of  4*. 

AsW#^lc    An^  fen 

belmfi^ne^  both  in  the  countj  of  Suffix:    the  Seilions  be demiVeabie 
quaflied  the  orderj  fubjcd  to  the  opinion  of  this  Court  tbeyear^lf  ke 
on  the  following  cafe.      Janu$  PaUerfon^  the  hufband  Sm  totelf  ST 
and  father  of  the  paupers,  at  the  time  of  the  taking  and  "^^^^{^ 
occupying  the  tenement  hereinafter  mentioned>  was  a  h^^J^i^*^ 
torirate  foldier  in  the  SuJRx  militia,  quartered  at  Brighton  tkmeot  on  the 

t      •  1      «  occupier  by  re- 

with  fais  regiment,  which  then  lay  in  the  barracks  there,  fidence  thenoA 
He  had  permiffion  from  his  officers  to  fleep  out^of  the 
barracks,  for  the  purpofe  of  being  with  his  family ;  and 
hired  a  houfe  at  Brighten  by  the  week,  paying  four  (hil- 
lings a-week  for  the  fame,  which  hpufe  he  fo  continued 
to  occupy  and  fleep  in  with  his  wife  and  family  for  thret 
months.  The  houfe  fo  hired  and  occupied  by  him  is  at 
all  times  of  the  year  of  the  value  of  four  (hillings  a- week, 
if  taken  by  the  week;  but  is  not  of  the  value  of  lo/.  pev 
annum  to  be  taken  by  the  year*  The  queftion  referred 
was.  Whether  James  Patter/in  gained  a  fettlement  under 
the  above  circumftances  ? 

Ceurthope  and  Sedgnvidt^  in  fupport  of  the  order  of  Sef* 
fioas,  contended,  ift,  that  the  fa£k  found  in  the  cafe, 
that  the  tenement  was  not  of  the  value  of  io/«  a^ar^ 
concluded  the  queftion :' for  though  the  letting  need  not 
be  by  the  year,  yet  the  value  of  the  tenement  muA  be 
cftimated  by  the  year%  becaufe  the  a£l  13  &  14  Car.  a. 
c»  12;  fpeaks  of  coming  to  fettle^  i.  e.  to  refide^  on  a  tene* 
B^nt  under  tht  yearly  value  of  i  oA  adly,  A  foldier  cannot 

10  gain 
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]8o8.        gain  a  fettlement  during  the  time  that  he  is  on  military 

duty  in  the  parifli.     The  flat,  of  Car,  2.  was  not  made  to 

aj^ahft        facilitate  but  to  reftrain  fettiements.  by  enablinsr  the  ma- 

The  inlwbitani*      .^  ,    ^        ,  r     , 

of  giltrates  to  remove  thoie  who  came  to  fettle  on  tene- 

ments under  lo/.  a-year  who  were  likely  to  be  charge** 
gble :  but  a  foldier  could  not  have  been  removed  at  any 
ratCj  either  before  or  after  that  a£t,  and  therefore  could 
not  gain  a  fettlement  by  refidence  on  a  tenement  of  that 
value  under  the  ad,  not  being  within  the  intention  of  it. 
And  this  is  confirmed  by  the  claufe  in  the  mutiny  aft, 
enabling  every  foldier  to  be  examined  as  to  his  fettlement; 
which  examination  is  conciufive  ever  afterwardsi  and  he 
cannot  be  examined  a  fecond  time ;  which  (hews  that 
the  Legiflature  confidered  that  a  foldier  could  not  gain  a 
fubfequent  fettlement. 

jyOyly  and  Roe^  contr^,  argued  that  the  meaning  of 
'  jMr/jp  value  of  io/.,in  the  ftatute,  was  a  tenement  which 
would  produce  to  the  owner  ic/.  in  the  courfe  of  a  year: 
the  jearl}  value  being  fo  called  in  contradiftindiion  to  the 
grrfs  ralue  of  the  tenement,  to  be  fold*  The  ^d  does 
not  fpeak  of  the  yearly  valu^  <*  under  a  yearly  contra£l," 
at  contended  for :  and  if  fuch  a  letting  as  this  be  not 
fufficient,  it  muft  be  argued  that  if  a  tenement  in  fuch 
a  place  as  Brighton  could  not  be  let  at  all  by  the  year, 
but  could  be  let  by  the  week,  fo  as  always  to  produce 
above  10/.  within  the  year,  yet  it  muft  be  taken  a9 
worth  nothing  by  the  year.  Here  the  value  is  found  to  be 
4/.  a-week  at  all  times  of  the  year.  The  queftion  might 
be  difierent  if  that  were  otherwife.  It  may  well  happca 
that  for  one  fix  months  A.  would  be  always  willing  t^ 

♦ 

pay  5/.  for  a  tenement,  and  B.  5A  for  the  othar  £a 
months  \  apd  yet  it  unight  not  be  worth  10/.  to  either  of 

5  them. 
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them ;  becaufe  neither  would  want  it  for  the  whole  year.         i8o8. 
Bat  the  true  queftion  is^  How  much  it  is  worth  to  the        — — 

The  iCiMfl 

immediate  owner,  who  collets  the  rent  from  the  a£lual         ^^nli 
occupier*?   and  if  he  in  faft  receive  loA  a^earfrom  The  inhabitant. 
all  the  tenants  at  different  times  within  the  year,  the   HiwmiLf. 
yearly  value  of  the  tenement  muft  be  fo  much :  although 
if  he  be  a  middle-man  he  may  deduf)  a  certain  propor- 
tion of  that  for  hi$  trouble  and  profit  before  he  makes 
his  payment  over  to  the  owner  of  the  inheritance.     Va* 
lue  and  rent  are  different  things,  and  the  word  ufed  in 
the  (latute  is  value*     In  Rex  v.  Framlifigham  (a)  the  land- 
lord'* paying  the  rates  and  taxes  out  of  a  referred  rent 
of  ic/.  a-year  did  not  prevent  the  gaining  of  a  fettle- 
ment.    So  in  Rex  v.  St.  Matbew^  Bethnal  Green  {h).   If 
the  value  be  lo/.  a-year,  though  the  rent  be  le£9,  it  is  the 
fame.    Jn  Rex  v.  Whitechapel  {c)  there  was  no  finding  of 
what  the  room  would  have  let  for  by  the  year,  but  only 
by  the  week.   The  true  queftion,  accordpftig  to  AJbhurft^^ 
in  Rex  v.  FiUongley  {d)^  is  whether  the  party  have  fuffi- 
cient  credit  to  be  trufted  with  a  tenement  of  lo/.  a  year 
value,    adiy.  The  reafon  why  a  foldier  cannot  gain  a  fet« 
tkment  by  biting  and  fervice,  becaufe  he  cannot  contra£l 
f(^  his  perfonal  fervice  with  the  mafter,  does  not  apply 
to  a  fettlement  of  this  kind,  for  which  it  is  only  neceffary 
that  he  ftand  in  the  relation  of  tenant  to  the  pr^mifes  for 
40  days,  during  his  refidence  in  the  fame  parilh.    Offi* 
cers  ftand  in  this  refpe^l  in  the  fame  fituation  as  common 
(bldiers  under  the  mutiny  zQ.    And  however  uncertain 
their  refidence  may  be  profpeGtively,  that  cannot  affed 
the  relation  of  landlord  and  tenant,  as  it  does  that  of 
saafter  and  fervant.    The  refidence  of  a  tenant  at  will  is 

{*)  Burn  S.  C.  748.  (I)  U.  5-4* 

(<)  HiL  ft6  ^.  3.  %  €h^  154.  (^)  X  7{rm  it^«  4^ 

pre- 
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pfofpirStiVely  as  uncertain ;  and  yet  that  is  no  o1>je£SiOfl 
to  his  gaining  a  fettlement    The  claufe  in  the  mntiny 
againfi        z(k  relative  to  the  examination  of  foldicri  an  to  the  place 
of  of  their  fettlemdit  id  merely  to  facilitate  the  proof,  with-* 

out  withdrawing  the  foldier  again  afid  again  from  his 
duty  every  time  he  changes  his  (Quarters,  to'ei^amine  him 
as  to  the  fame  fettlement.  To  make  oath  as  afire/aid 
meant  to  make  oath  of  his  fettlement  in  A,,  which  he 
bad  before  made  oath  of ;  but  does  not  prohibit  another 
examination  as  to  a  new  fettlement  in  ^» 

Lord  Ellenborouch  C.  J.  It  is  utmecelTiry  to  con« 
fider  the  fecond  ground  of  argument^  how  fat  a  foldier^ 
as  fuch,  is  capable  of  gaining  k  fettlement  by  renting  a 
tenement  of  loA  a-year^  the  Court  being  clearly  of  opt* 
nion,  upon  the  firft  ground,  that  no  fettlement  was  gained 
by  the  pauper  in  Brighten.  The  words  of  the  iiatute 
enable  the  juftices  to  remove  any  perfon  who  <<  fliall 
come  to  fettle  in  any  tenement  under  4b€  yearly  value 
of  ic/.*/'  that  is»  upon  a  tenement  the  value  of  which 
is  to  be  edimated  by  fts  annual  vslue^  to  be  let  by 
the  year,  at  the  time  of  the  party's  coming  to  fettle 
upon  It.  If  need  not  in  {z6t  be  let  for  a  whole  yeak*  $ 
it  may  be  let  by  the  week,  or  the  day;  but  thofd 
lettings  are  only  media  for  afcertatning  the  yearly  Ta« 
lue>  if  nothing  appear  to  the  contrary :  but  when  it  is 
exprefaly  found  that  the  tenement  was  not  of  the  value 
of  lo/.  a-year  to  be  taken  by  the  year.  It  is  impoflible  by 
any  reafoning  to  make  the  matter  more  clear.  Suppofe^ 
however,  that,  it  might  be  let  every  week  in  the  year  at 
4x.  a-week,  which  would  amount  to  lo/.  8/.  and  a  frac^ 
tion  (  I  aflc  whether  in  fair  eftimation  that  would  be  of 
c^ual  value  with  a  tenement  of  the  value  of  xoA  a-year 

tm 
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to  let  by  the  jear  ?  Whether  the  difference  orit,  and  ^       |8o8« 
fndion  to  be  made  bv  fiftv^two  fucceffive  contvads       -     • 

.  111..,  TheKiii« 

would  be  an  equivalent  tor  fo  niuch  adduional  trouble         Mgaiffft 
and  inconvenience  ?    Nobody  would  hcfitate  to  fay  that  pf 

fach  a  tenement  was  not  of  the  value  of  10/.  to  be  let  by    w*  ?•*•»*«*■▼• 
the  year.  But  the  ftatute,  fpeaking  of  year fy  value,  meant 
the  value  of  the  tenement  to  be  let  hy  tie  year* 

m 

Grose  J.  agreed* 

Le  Blanc  J.  When  the  ftatute  fpeaks  of  the  jearfy 
value,  what  elfe  can  be  underftood  by  that  expreffion  but 
the  value  to  be  let  iy  the  year  ^  It  has  been  held  indeed 
by  conftruQion  of  the  ftatutCi  that  a  fettlement  may  be 
gained  by  a  tajcing  of  a  tenement  for  Icfs  than  a  year^ 
pirovided  it  is  of  an  aliquot  valutf,  which  would  amount 
to  !•/.  a-year.  But  in  none  of  the  cafes  whcr^  tliat  has 
been  decided  did  it  appear  that  the  eftimat^d  value  de- 
pended on  the  mode  of  letting  by  the  wee)c  or  other 
ihoTter  period  th^n  a  year.  J^ut  the  letting  at  fo  much  by 
fhe  week  or  the  mpSth  was  merely  taken  as  a  criterion  of 
the  yearly  value :  and  this  is  an  anftfrer  to  all  thofe  ^afes. 
Here^  however,  it  is  ftated  that  the  falue  of  loA  within 
(he  year  depended  on  the  taking  being  for  a  fliorter  pe- 
riod than  a  year,  and  no  perfon  would  have  paid  that 
yearly  value  for  it.  If  this,  then,  were  allowed  to  confer 
a  fettlement,  the  next  thing  contended  for  would  be,  that 
a  field,  which  nobody  wopld  take  for  loA  a-year,  if  it 
could  be  let  out  by  the  tenant  for  one  iMght  (which  he 
might  do  to  drovers  of  cattle  on  the  road)  at  that  rate 
would  confer  a  fettlement.  I  am  not  difpofed  to  extend 
the  wof ds  of  the  a^  further  than  the  cafes  have  already 
jjonc. 

^ATtET 
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1808.  Bayleit  J.    This  cafe  is  fo  clear,  that  I  regret  that 

"  the  SeffioDS  were  provadlect  upon  10  refcrvc  it  for  our 

H^ft        conGderation.    The  qoeftion  is,  Whether  the  value  of 
ThciDhihttams  ihis  tenement  be  10/.  a-yearf    To  afccrtain  that,  the 
Htii.iMCLy.    j^i^iy  fgjy  criterion  is  whether  it  would  let  at  a  finglc 
letting,  without  further  trouble,  for  that  fum.     If  it 
could  be  fo  let  at  a  fingle  letting,  the  landlord  might 
refide  elfewhere  at  a  dillance  t  but  if  it  is  to  be  let 
weekly,  he  muft  cither  refide-  upon  the  fpot  himfelf,  and 
have  fo  much  additional  trouble  in  letting  it,  or  he 
muft  employ  fomebody  elfe  there,  and  pay  him  for  his 
tropble:   and  in  either  cafe  part  of  the  loA  obtained 
within  the  year  by  wctkly  lettin^s  would  go  cither  to 
compenfate  himfelf  for  his  trouble  or  in  defraying  th^ 
czpence  of  his  agent:  bcfides,  the  rilk  of  not  being 
able  to  let  it  for  three  weeks  in  the  courfe  of  the  year, 
in  which  cafe  the  aftual  rent  would  be  reduced  under 
10/.  a -year.     The  ftatute  then,  fpeaking  of  the  yearly 
Talue,  and  the  qucftion  being,  Whether  the  tenement 
were  worth  io/.  a-ycar  to  be  let  at  a  fingle  letting, 
without  further  trouble ;    and  that  being  negatived  by 
the  cafe ;  it  is  clear  that  no  fettlement  was  gained  by 
the  pauper's  occupation  of  it. 

Order  of  Scflions  confirmed. 


juni'^^iK  Cunningham  againfi  CooANt 

In  the  cafe  of  a   T7INAL  judgment  was  figned  in  laft  Hilary  term,  and 

defrndant  JC  jo  »  ^  * 

charged  in  exe-  in  the  fame  term  the  ufual  rule  was  taken  out  for 
mitriturmuft  '  the  marOial  to  acknowledge  the  defendant  in  his  cuf? 
fan^^'tenn  M*  ^^7  •  ^^^  ^^^  committitur,  under  which  the  defendant  was 
ack^wkSg*  ^^'^g^^  *"  execution,  was  not  filed  tiU  Bajer  term-  And 
tptnt.  b^caufc 


QQpAtf* 
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becaofe  the  commutitur  was  not  filed  in  the  fame  term  i8oS» 

z$  the  jadgment,  a  rule  was  obtained,  upon  the  authoiitjr  — — 

pf  Fi/ber  v.  Stanhope  («;,  calling  on  the  plaintiflF  to  fliew  mgah^ 
caufc  why  it  (hoald  not  be  taken  o^"  the  file,  and  the  de- 
fendant  be  difcharged  out  of  the  cuftody  of  the  marflial. 

HuUoeli  in  {hewing  caufe,  obfenred  that  in  Fi/ber  v« 
Stanhaffe  the  tommittitur  was  not  filed  till  the  third  term  | 
but  that  here  it  was  filed  in  the  next  term  after  final 
judgment ;  which  was  in  tiroei  according  to  the  pradiccy 
to  charge  the  defendant  in  execution*  That  the  rule  for 
the  marflial  to  acknowledge  the  defendant  in  his  cuftody 
need  not  have  been  taken  out  till  Eqfier  term  j  but  that 
would  not  hi^rt^  as  the  committitur  was  the  material 
thing. 

Comyn,  cpntr^,  (!n  anfwer  to  a  queftion  from  the 
Courtj  how  the  marfliars  acknowledgment  was  material 
to  the  regularity  of  the  committitur]  anfwered,  that 
formerly  the  prifoner  was  brought  up  in  perfon,  and 
committed  by  order  of  the  Court  to  the  ci^ftody  of  the 
marflial  in  court  $  but  that  now  a  rule  is  made  outj  and 
fenred  on  the  marflial,  to  acktiowledge  that  the  defendant 
is  in  bis  cuftodf,  and  the  marflial's  acknowledgment  is 
inade  on  that  rule ;  and  therefore  it  was  neceflary,  for 
confiftency  fake»  that  the  acknowledgment  of  the  marflial 
fliould  be  of  the  fame  term  as  the  committitur}  and 
until  fuch  acknowledgment  the  marflial  would  not  be 
liable  for  an  tfcape.  And  therefore  AJhhurJl  J.  delivered 
the  opinion  of  the  Court  in  Fijber  v.  Stanhope^  that  the 
acknowledgment  ought  to  be  of  the  fame  term  in  which  the 
defendant  was  charged  in  execution,  and  that  the  prcr 
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ceding  acknowledgment  giTcn  in  that  cafe  two  terms  bc« 
fore  was  not  foffictent.'  If  the  plaintiff  did  not  mean  to 
cbai^  the  defendant  in  ezecntion  till  Eafter  term,  h^ 
fhould  have  waved  the  former  and  taken  out  a  new  rule 
in  that  term. 


Lord  Ellenbokough  C.  J.  The  commtttitnr  prov 
ceeds  on  the  acknowledgment  of  the  marfhal  in  an  ante- 
cedent term,  and  is  therefore  irregolarj  on  the  authority 
•f  the  cafe  cited. 


Per  C^riam^ 


Rule  abfolute(tf). 


(#)  Fidi  the  formt  of  the  rule  on  the  marfli^l  to  acknowledge,  &c.| 
cif  the  committttur-piece,  and  of  the  entry  of  the  coronuttitur^  j  *tidJ*9 

4 


Rtal  again/l  Rich. 

npHE  plaintiff  declared  in  debt^  for  that  the  defends 

ant|  before  and  tfu  the  25th  of  December  1805,  hel4 

a  meffaagc  and  lands  called  North  Allfm^  as  tenant  from 

year  to  year,  of  which  the  rererfion  was  in  the  plaintiff; 

nant  pleaded  nil  ^^X  on  the  20tb  of  December  1 804  the  plaintiff  gave  the  dc- 

debet  to  the  ift,  ,  .    -  .- 

fendant  notice  in  writing  to  quit  tiie  premiks  and  demand^* 
ed  the  poffeflSon  thereof  on  the  25th  of  Dee.  1 8051  when 
the  tntereft  of  the  defendant  determined ;  ncTerthelefs 
ibe  defendant  refund  to  deliver  up  pofleflion  according 


yuae  ijtb* 

^landlord  do' 
dared  in  debt, 
sft,  for  the 
double  value, 
itflly»  forufe 
and  occQpa- 
qon:  there- 


and  a  tender  of 
the  fmgle  rent 
ticfore  adion 
brought  to  the 
%d  county  and 
paid  the  naoney 
mro  court ; 
which  the  plain- 
tiff took  out  be-  ^ 
tote  triaUnd  ftiH  proceeded  :  and  held  that  this  was  no  caufe  of  nonfuit,  a|  upon  the  ^vnd 
«f  fvi  h  acceprance  of  the  Angle  rent  being •  waver  of  the  piaintitf  *a  right  to  proceed  ft^r  the 
dout^  valoe phut  that  the  cafe  ought  to  have  gonf  to  the  jury  j  and  that  the  piainii0'> 
going  on  with  the  afiion  after  taking  the  (ingle  rent  out  of  court  was  evidence  to  flieW 
that  be  did  not  mean  to  wave  his  claim  for  tkic  double  value,  bot  to  take  it  pro  tanio. 

It  feems  that  though  the  fingle  rent  wtrc  paid  into  court  on  the  fecond  count,  yet  if  the 
pNintiff  had  not  accepted  it,  but  bad  recovered  on  the  firft  count,  the  defendant  would 
»,;we  been  cmiiied  to  iiave  the  money  fo  paid  in  dcduded  out  of  the  larger  fum  k- 
•ovcred. 

t9 
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ta  the  notice,  and  wifully  held  overi  &c.  againft  the  (la-        l8o8. 
tutc  :  and  then  the  plaintiflr  averred  the  yearly  value  of  - 

the  premifes  to  be  8oA,  and  demanded  200/.  as  the  double  «;«<>/ 
Value,  during  the  time  the  defendant  fo  held  6ver.  There 
was  a  fecond  general  count  for  the  ufe  and  occupatioti 
of  a  certain  other  d  welling  houfe  and  lands  held  by  the 
defendant  of  the  plaintiff  by  his  fuScrance  and  permiflion* 
The  defendant  pleaded  as  to  2co/.  demanded  in  the  firlt 
count,  and  iiIlU  ib/«  parcel  of  the  200/.  demanded  in 
the  fecond  count,  nil  debet:  and  as  to  87/.  10/.  refidue  of 
the  aoo/«  in  the  fecond  count,  he  pleaded  that  after  it 
became  doe,  and  before  the  exhibiting  of  the  plaintiff's 
biilj  vi±«  on  the  25th  tA  March  1807,  he  tendered  the 
fame  to  the  plaintiff,  who  refufed  to  receive  it  s  and  in 
another  plea,  he  dated  the  tender  of  17/.  lo/.  on  the 
different  quarter  days  on  which  the  fame  became  due» 
(making  in  the  whole  87/.  ic/.)  as  rtnt  for  the  premifes 
mentioned  in  the  fecond  count,  from  the  25  th  of  Marc^ 
1806  to  the  25th  oi  March  1807,  (the  lad  x^uarter  day 
before  the  commencement  of  the  a£^ion} ;  which  the 
plaintiff  refufed  to  accept,  and  the  defendant  now  brought 
the  lame  into  court.  The  plaintiff  in  his  replication 
joined  iffue  on  the  nil  debet,  and  admitting  the  tender 
as  pleaded,  took  the  money  out  of  court  on  t^e  24th  of 
yuly  1807.  The  caufe  was  tried  at  Launcejlon  in  March 
1808,  when  the  plaintiff  proved  the  tenancy  by  pay* 
ment  to  him  of  rent  by  the  defendant,  and  the  noti<;e 
to  quit  as  laid^  and  that  the  annual  value  was  70/.^ 
and  that  the  defendant  rented  no  other  premifes  than 
AUfm  eftate  of  the  plaintiff,  for  which  the  rent  had 
been  tendered  before  the  a^ion,  and  paid  into  court. 
Seij^uit  MarJbaU^  who  tried  the  caufe,  thereupon  non« 
futted  the  plaintiff;  being  of  opinion  that  as  he  had 
VouX  £  received 
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j8c8.        received  the  rent  paid  into  court  upon  the  ftcond  count, 

'  vhich  appeared  upon  the  evidence  to  be  for  the  fane 

jr^Miry?         premifes  and  for  the  fame  period  for  which  the  double 

value  was  claimed,  he  had  waved  his  title  to  the  latter^ 

and  that  the  jury  could  nor,  in  addition  to  the  fingle  rent 

fo  received^  find  a  verdiA  for  the  double  value* 

Moore  in  the  lad  term  obtained  a  rule  nifi  for  fettmg 
iGde  the  nonfuit,  on  the  ground  that  the  acceptance  of 
the  fingle  rent  upon  the  general  count  for  ufe  and  occu* 
pation  was  no  waver  on  the  record  of  the  doable  value 
fought  to  be  recovered  by  the  fir  ft  count  for  wilfully 
holding  over.  And  whether  it  were  a  waver  in  fact  was 
a  queftion  for  the  jury  to  have  decided. 

£afl,  and  jiJam  jun.,  now  ihewcd  caufe,  and  con- 
tended that  the  double  value  for  wilfully  holding  over 
premi&ii  after  notice  to  the  tenant  to  quit,  was  given  by 
the  ftan  4  Geo.  2.  c.  28.  in  the  nature  of  a  penalty ;  for  it 
provides  that  <<  againft  the  recovery  of  the  faid  penmlty 
there  (hall  be  no  relief  in  equity.*'  In  fuch  an  a&ion 
therefore  the  landlord  difaffirms  thi  tenancy  of  the 
defendant,  and  proceeds  againft  him  as  a  trefpaflcr  and 
wrong^doer  :  and  on  that  ground  the  Court  in  Soulfiy  v. 

«  Neving  {a)  held  that  there  was  no  inconfiftency  in  main- 
taining this  adion  after  a  recovery  of  the  fame  premifes 
in  ejcfiment ;  though  they  doubted  whether  after  a  reco- 
very in  eje£iment  an  action  would  lie  for  double  rent 
upon  the  ftat.  1 1  Geo*  2.  c.  19.  in  which  the  tenancy  was 

*  recognized*  Upon  the  fame  principle  the  acceptance  of 
rent»  qua  rent,  by  a  landlords  by  which  he  recognizes  the 
tenancy  and  lawful  pofleflion  of  the  tenant  for  the  period 
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<iuriog  which  the  rent  accrued,  is  clearly  inconfiftent         iSoS* 
with  the  afiion  for  double  ralue  during  the  fame  periody  ~ 

in  which  adion  the  defendant  is  treated  as  a  trefpafi*er        «r^ 
and  wronj^-doer.      Wherefore  in   Cobk  y*  Stohs  {a)  the 
Court  held  that  if  the  landlord  took  his  yerdi£b  for  the 
double  ?alue  from  the  middle  of  a  quarter  when  the  pof- 
feffion  was  demanded^  he  could  not  recorer  the  fioglii 
rent  for  the  antecedent  fradion  of  fuch  quarter  (the  rent 
having  been  before  referred  quarterly)  upon  the  general 
count  for  ufe  and  occupation,  aslipon  an  implied  tenan- 
cy, with  reference  to  the  former  holding.     Now  here 
the  plea  of  tender  of  rent  (which  could  only  be  pleaded 
to  the  count  for  ufe  and  occupation ;  for  it  would  have 
been  no  anfwer  to  the  count  for  wilfully  holding  over 
after  notice  to  quit,  to  which  another  anfwer  would  have 
been  given  at  the  trial  if  the  caufe  had  proceeded)  co* 
Yered  the  whole  period  for  which  the  double  value  was 
claimed  in  the  firft  count ;  and  the  acceptance  of  the 
tender,  which  adopts  the  terms  and  charaQer  of  it,  muft 
be  taken  to  be  an  admiffion  by  the  landlord  that  the  de« 
fendant  held  the  premifes  mentioned  in  the  fecond  count 
as  tenant  to  him  during  th.e  i^hole  period  for  which  the 
rent  was  claimedi  and  that  he-  received  the  tender  as  of 
rtmi  for  the  fame  premifes.      And  then,  when  it  was 
proved  at  the  trial  that  the  defendant  held  no  other  pre- 
mifes  of  the  plaintiflF  but  thofe  for  which  he  had  already 
icceived  fuch  rent  under  the  general  count  for  the  very 
fiune  period }  this  operated,  not  indeed  as  a  legal  eftop* 
.pel  upon  the  record  to  his  recovery  of  the  double  value 
or  penalty  upon  the  firft  count,  but  as  a  waver  of  the 
penalty  in  hOt,  as  a  wavec  of  the  notice  to  quit^  and  as 
n  waver  of  the  demand  of  poffeflion  under  the  flat. 

W  t  EsJI,  J5t. 
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4  Gio.  2. ;  becaofe  thefe  claims,  founded  only,  as  t&ef 
•re,  npon  the  ground  of  a  tortious  poflelBon,  are  inoon- 
fiftent  with  Aft  recognition  of  a  hwful  tenancy  during 
the  fame  period.  And  the  tender  hiring  been  made 
upon  the  count  for  ufe  and  occupation  only,  it  was  not. 
competent  to  the  plaintiff  when  he  took  it  out  of  court 
to>  fay  that  he  meant  to  apply  it  to  the  firft  count  for  wiU 
fully  holding  over  (to  which  it  coidd  not  apply),  and  that 
he  only  recdfcd  it  in  part  fatiafaAion  of  the  penalty,  and 
not  as  rent. 

Lord  Ellbmbouough  C.  J.  In  this  a^on  the  plain^ 
tiff  claims  fiift  to  recover  a  ftatutable  compenbtion  frpm 
the  defendant,  for  holding  over  the  poffeffion  of  the  pre«» 
mifes  after  the  expiration  of  a  notice  to  quit  and  demand 
of  poffeffion  $  and,  zdly,  to  recover  fo  much  for  ufe  and 
occupation,  upon  the  conventionary  ftipulation  of  the 
parties.  The  firft  claim  arifes  out  of  the  compenfation 
given  by  the  ftat.  4  Gfo.  2.,  and  the  cafe  ftands  thus :  If 
the  tender  of  the  fingle  rent  had  been  accepted  before 
the  aflion  brought,  it  would  have  been  a  queftion  for 
the  jury  to  have  determined,  whether  it  were  not  a 
waver  of  the  landlord's  claim -to  the  double  value  ?  If  it 
were  accepted  after  the  a£lion  brought^  it  became  a 
jqueftion  with  what  intent  it  was  received ;  whether  in 
part  fatisfa£tion  of  the  double  vklue,  qr  as  a  waver  of  it* 
At  any  rate  it  is  no  eftoppel  in  law,  but  an  eftoppel,  if 
at  all,  arifing  out  of  the  a£ls  and  intents  of  the  parties, 
which  Ihould  have  gone  to  the  jury.  There  cannot  in«- 
deed  be  a  double  fatisfa£^ion  for  the  fame  thing ;  but  the 
queftion  is  id  what  fenfe  the  plaintiff  reeeived  the  money 
tendered  and  paid  into  court ;  whether  ias  part  of  the 
larger  fum  which  he  daimcd  foodie  double  valucj  or  aa 
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the  lefs  fum  claimed  for  ufe  and  occupation  ?   Now  no« 

thing  appears  here  to  (hew  that  he  was  eftopped  from 

taking  it  as  part  of  the  larger  fum  claimed  by  the  nxif        figahfi 

count :  and  the  rery  fadl  of  his  going  on  with  the  fuit^ 

after  taking  the  money  out  of  court  (hews  that  he  did 

pot  mean  to  take  it  in  fatisfa^lion  of  the  IciTer  fum.    It 

was  therefore  no  eftoppel  from  proceeding  for  the  dout>Ie 

value. 

■ 

Le  Blanc  J.  {a).  It  is  fuf&cient  to  fay  that  this  was 
not  a  ground  of  nonfuit.  A  tender  was  made  of  the 
Sngle  rent  before  the  aflion  was  brought,  which  the 
plaintiff  refufed  to  receive,  and  brought  his  aAion, 
claiming  in  his  firft  count  the  double  value,  and  in  his 
fecond  fo  much  for  ufe  and  occupation.  The  defendant 
paid  the  money  tendered  into  court  on  the  fecond  count. 
If  then  the  plaintiff  had  not  taken  the  money  out  of 
court,  how  would  the  cafe  have  Rood  ?  If  he  had  fub- 
ftantiated  his  firit  count*  he  would  have  recovered  a  ver* 
di£t  for  the  whole  of  the  double  value,  and  got  judgment 
and  taken  out  execution  for  it«  And  how  the  defendant 
would  have  got  his  money  out  of  court  again  I  do  not 
know.  Or  the  plaintiff  might  have  taken  the  money 
paid  into  court  in  part  fatisfa£lion  of  the  crioney  recovered 
for  the  double  value,  and  only  taken  out  execution  for 
the  remainder.  But  here  he  took  the  money  out 
Before  verdid^,  and  afterwards  went  on  to  recover  the 
double  value,  deducing  that  fum.  This  cafe  then  ap-> 
pters  to  me  to  fall  in  very  clofely  with  the  do£lrine  in  Doe 
T-  Batttn  {t).    There  the  landlord  had  received  a  quar- 

(«)  Grtft  J.  was  abfent. 

(^)  C«vf,  24]fl  and  vide  D»i  v.  Mmm^lrrfi^  *f^$  ^37* 
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t8o8.        tet**  rent,  dne  after  the  expiraiion  of  the  notice  to 
'■  qait,   and  after  ejedment  brought;  bat  ftill  he  pro- 

'^emm/f  ceeded  vith  bis  ejeAment;  and  the  qaeftion»  which 
■^^  was  confidered  as  proper  to  be  fubmttted  to  the  jurji 
was  whether  this  were  a  warer  on  the  part  of  the  land- 
lord of  bis  right  to  proceed  t  and  it  was  held  not  to  be 
t  waver.  80  here  the  proof  of  the  defendant  hanng  ten- 
dered the  iingle  rent  and  paid  it  into  court,  and  the 
plaintiff  having  taken  it  put^  but  (till  proceeding  in  bis 
MSLioUf  was  not  a  grqund  of  tton/uU. 

Patlet  J*  Thf  objection  taken  is  againft  the  law 
and  juftice  of  the  cafe.  The  plaintiflF  in  his  firft  count, 
claims  the  double  value;  apd  ip  hi^  fecpnd  count  the 
^ogle  value  of  the  premifes.  The  defendant  pleads  i( 
tetider  as  of  the  fipgle  value^  and  pays  the  monej  into 
fourt  on  the  general  coui^t.  The  plftintiff  fays  in  cfftSt^ 
I  s^m  willing  to  receive  the  fingic  value  paid  in  as  part 
of  the  double  value  which  {  claim ;  but  I  wUl  ftill  go  OQ 
for  the  rcfpainder.  There  is  no  inconfiftency  in  this. 
If  then  the  plaintiff  had  recovered  upon  the  firft  county 
the  defendant  woi^ld  have  been  entitled  to  b^ve  the  fitigle 
talue  paid  in  deducted  out  of  the  dottble  v^due  recovered^ 
tad  fip  injuftic^  W^^^^  be  done.  Apd  the  plaintiff's 
going  on  wit|i  his  a^ion  after  ta]ciog  the  money  out  of 
eonrt  (hews  that  he  did  not  mean  to  accept  it  as  a  com^ 
penfation  for  the  double  valttC|  but  onlv  in  part  fatisfac- 
tion  of  his  demafid. 

Rule  abfplqte, 
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HfNDY  and   Others  ezainft  Stephenson  and  rutfd^^. 

Others, 

'^rRESPASS  for  breaking  and  entering  the  clofc  of  Adffcndamin 

J^  00  trcfpAfs  cannot 

the  plaintiflTs  in  the  parifli  of  St.  John  the  Evangelifl^  p*"**  *>y  ^^X  ©f 
Wejlminfter^  parcel  of  TothtUJUlds^  &c.  in  the  county  of  ihathewa^pof- 
MiddliftXy  and  pulling  down  a  building  there  ercAed^  of  common  over 
&c.  The  defendants  by  their  fecond  plea  juftified  the  under  "de-cd^ 
breaking  and  entering,  &c.  5  for  that  the  building  was  ^[^"owL^fS". 
ereAcd  in  Tothillfields,  and  that  one  M.  B.  Wife  at  the  };^'^;°^,^,^^ 
time,  &c.  was  fcifed  in  fee  of  10  acres  of  land,  &c,  con*  *>y  accident  and 

length  of  timcy 

tiguous  to  Tetbilifiilds^  and  he  and  all  thofe  whofe  eftate  anothrrefore 
he  had  from  time  immemorial  had  right  of  common  of  in  cou^t,  of 
pafture  throughout  7i9/i&i/^</i// /  and  becaufe  the  build-  '^)utLei9ftU 
ing  was  wrongfully  erciled  there  and  incumbered  the  ^^^*  *"* 
fame,  fo  that  he  could  not  enjoy  his  common  of  pafture 
there  without  proftrating  it,  the  defendants  by  his  com* 
mand,  ftc.  broke  and  entered,  &c.     3dly,  They  juilified  . 
by  a  fimilar  plea  under  Jeremy  Bentham*     4thly,  They 
pleaded  that  the  faid  building  was  ere^ed  in  TothUlfieldSf 
and  that  M.  B.  Wife  before  and  at  the  time  of  the  fup- 
pofed.trefpafs  was  feifed  in  fee  of  other  ten  acres  o£ 
land,  &c«  contiguous  to  Tothillfields  \  and  that  long  be- 
fore the  faid  time  when,  &c. ,  by  a  deed  made  between 
the  then  owner  of  the  part  of  TcihilifiiUi  whereon  the 
building  was  ereAed,  and  in  which,  &c«  (fuch  owner  be* 
ing  then  and  there  feifed  in  fee  of  fuch  part,  &c.)  and  the 
then  owner  of  the  faid  laft  mentioned  land,  &c.  where* 
of  Af.  B.  Wife  was  fo  feifed  (fuch  laft  mentioned  owner 
being  then  and  there  feifed  in  fee  of  fuch  laft  mentioned 
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]8o8.       land,  and  whofe  eftate  therein  the  faid  M,  B^  W.  at  the 
■     '   ■        the  faid  time  when,  &c.  had  ;  tut  vfhici  deed  is  Jince  lofl 

KV  0  %2  a  y 

againp         Of  dejlrojed  by  accident  and  length  of  time,  and  therefor^ 
STipiiit«iX)H.    ^^^^^^  ^^  brought  ittto  court  bere^  and  ime  daU  thereof  is ^ 

and  the  particular  parties  thereto  are^  for  that  reafon^  wholly 
unknown  to  the  defendants)  the  faid  then  owner  of  Toihilh 
fields^  and  in  which,  &c.  being  then  and  there  well  en- 
titled fo  to  do,  did  grant  to  the  faid  then  owners  of  the 
faid  laft  mentioned  land,  &c.  whereof  M.  B.  Wife  was 
fo  feifcd  as  aforcfaid.  and  the  heirs  and  afiigiis  of  the 
faid  laft  mentioned  owner  for  himfclf  and  themfclves  for 
(he  time  being,  common  of  pafture  throughout  the  faid 
part,  &c.  called  Tothillfields^  whereon  the  faid  building 
was  fo  erefied,"  &c.   and   becaufe  the   building  was 
wrongfully  ereAed,  and  encumbered  and  abridged  Af.  B» 
IVife^scommoTi  of  pafture,  the  defendants  juftified  break- 
ing and  entering,  &c.  by  his  command,  and  proftrating 
fuch  building,  &c«     And  there  was  a  fimilar  pica  of  juf- 
tification  under  Jeremy  Benthatn.    The  replication  tool^ 
iffues  on  the  2d  and  3d  pitas,  and  demurred  to  the  two^ 
lafti  ftating  for  fpecial  caufes,  that  no  perfon  is  defcribed 
in  thofe  ple;is  either  as  the  grantors  or  grantees  of  the 
grants  there  mentioned ;  nor  11  any  time  fpecified  when 
the  fappofed  grants  were  made ;  nor  are  the  neceQarj 
circumftances  attending  them  fpecified  with  fufficient 
certainty;    whereby  the   plaintiffs  are   prevented  fron^ 
taking  any  certain  iflue  on  fuch  grants,  or  on  the  feifia 
of  fuch  refpe£live  grantors  or  grantees,  and  are  dtfabled 
from  applying  any  evidence  to  fuch  loofe  and  uncertaixi 
aUegationSj  &c. 

Dampier^  in  fupport  of  the  demurrer,  obferved  thai 
this  plea  was  a  new  ezperimcnti  attcn;ipted  to  be  derived 

*  •  * 

from 
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from  the  dodlrine  in  Riod  r.  Bro^tman  {a)^  but  going        i8o8» 
much  beyond  it.    It  was  there  decided  for  the  firft        - 
tune,  that  a  profert  of  a  non-exifting  grant  might  be        «ftft>^ 
difpenfed  with  on  a  bare  averment  (bat  it  was  loft  and     '^^?^"'*    ^ 
deftroyed  by  time  and  accident.    Before  that  determina- 
tion, the  excepted  cafes  were  th$  profert  of  ^  deed  in 
another  court  (i),  the  pofleflioo  of  it  by  the.  oppoCte 
party  (r),  and,  what  was  more  doubtful,  the  4cftruAion 
of  it  by  6re  (^] :  but  neither  the  dofirine  of  tha(  cafe,  nor 
any  juft  confequence  to  be  dcrive4  from  it,  can  warrant 
the  pleading  not  only  a  non-exifting  grant  but  a  grant  of 
unknown  parties,  and  without  a  date.    If  this  be  al- 
lowed there  will  be  no  more  pleas  of  prefcriptipn.    It 
will  apply  to  rights  of  way  as  well  as  rights  of  common^ 
and  there  will  be  no  more  occaCon  for  pleas  of  a  way  of 
neoeffity :  no  queftion  wil}  hereafter  arife  as  to  unity  of 
pofleflioo,  or  a  releafe  of  the  right.    One  who  had  fuch 

• 

a  grant  would  do  well  to  burn  i(,  as  the  lofs  of  his  deed 
would  be  of  more  advantage  to  hioa  than  the  pofleffion 
of  it.  If  he  hare  the  deed,  he  muft  in  his  plea  ftate  the 
time,  fet  out  the  parties^  and  fiiew  that  they  had  eftatcs 
to  make  and  receive  the  grant,  and  deduce  the  title  to 
himfcif ;  and  the  plaintiff  may  take  iffue  upon  any  of 
thefe  fa£ts :  or  he  may  reply  non  eft  fadum,  fraud,  or 
durefii,  to  the  deed  itfclf,  if  it  be  pUad^d  as  exifting,  or 
though  not  exifting,  if  pleaded  mth  particularity,  as  ta 
Read  V.  Broohman.  So  he  might  take  iflue  on  the  feifia 
of  the  grantor  or  grantee,  or  on  any  part  of  the  title. 
But  hpw  can  that  be  done  in  the  prefeqt  cale,  where  it  b 
only  ftated  that  an  unknown  owner  of  the  land  at  an 
indeterminate  time  paft  was  feifed,  and  granted  to  ano- 

(*)  3  Ttm  Kif,  151.        (*)  Hymaryt  Ckk^  5  Rtjt.  74,  *.  75.  j. 

fi  ther 
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x8o8»  ther  unknown  owner  of  other  land,  who  was  alfo  feifed. 

/     "  If  the  parties  and  times  had  b«n  named,  a  fubfequent 

0imMfi  rekafe  or  regrant  might  have  been  replied.    The  time 

BxiriiiiK^M.  ^j  ^j^^  ^^^^  ^^^  jj^jjjg  fpccified  alfo  puts  the  plaintiff  to 

great  difadvantage  in  evidence.    For  if,  in  repl j  to  fuch  a 
grant  pleaded,  he  prove  a  denial,  or  obftruAion,  or  any 
deciGve  circumftance  at  anj  particular  time,  it  would  be 
anfwered  that  the  defendant's  grant,  not  being  tied  down 
to  any  time,  was  fubfequent  to  fuch  faA,  and  therefore  not 
incQnGftent  with  it.   But  without  an  exprefs  authority  for 
pleading  a  grant  thus  generally,  it  feems  difficult  to  main- 
tain on  any  legal  principle,  that  a  defendant  who  has  in« 
vaded  another's  pofieflion  fhould  be  able  to  fecure  to  him- 
felf,  and  deprive  the  plaintiff  of  fo  many  advantages  by  this 
new  invention.  All  that  follows  from  the  decifion  of  Read 
V.  Broolman  is  that  the  party  who  pleads  a  loft  grant  need 
not  produce  the  parchment  |  but  he  muft  ftill  aver  every 
thing  material  in  the  grant ;  as  in  Campbell  v.  Wilfin  (a)« 
The  former  cafe  only  introduced  the  difficulty  of  dete£l- 
ing  fraud,  by  withholding  a  view  of  the  deed  itfelf :  but 
Iffue  might  ftill  be  taken  on  the  material  fa&s  of  it  as 
there  pleaded*    It  may  be  faid,  that  as  the  parties,  under 
whom  the  defendants  juftify,  might  have  brought  ao 
adion  for  the  difturbance  of  their  common|  and  haye 
declared  on  their  poffeffion  $  by  the  fame  reafon  they 
ought,  when  fued^  to  be  permitted  to  plead  title  on  their 
pofleffion :  but  there  is  this  material  diftinAion  between 
the  two  cafes,  that  poffeffion  itfelf  is  a  prima  facie  title 
whereon  to  declare  generally  againft    a  primi  facie 
trcfpaffer :  but  if  a  perfon  will  invade  the  poffeffion  of 
another,  he  ought  to  be  prepared   to  ftate  his  title, 
when  queftioned  for  his  apparent  wrongful  %& :  other- 


Wife 
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wife  it  will  be  applying  the  rule   of  pleading  in  pof«         l8d8» 
kffoTj  a^on8|  which  was  permitted  in  favour  .of  pof«  - 

(cfliony  to  pleas  defending  the  invafion  of  poflcfliony  and  agaiifi 
jaftifyiug  it  on  the  ground  of  title :  and  thefe  are  the 
more  neceflary  to  be  pleaded  ftriflly,  inafmuch  as  they 
Innd  the  right  between  the  parties,  which  a  declaration, 
on  the  pofleflfion  does  not.  If,  ho>|re?er»  the  defendants* 
argument  were  of  any  weight,  it  would  prove  that  they 
might  merely  have  pleaded  their  pofleflion  of  a  right  of 
common  over  the  locus  in  quo,  without  more  i  and  thk 
would  extend  to  all  cafes,  whether  of  prefcription  or 
of  grant. 

Miott,  control,  faid,  that  moft  of  what  had  been  urged 
againil  this  plea  had  been  urged,  but  without  eiFeft,  ia 
Riadv*  Brookman.  There  indeed  the  names  of  the  parties 
to. the  deed  and  the  time  were  ftated  in  the  plea:  but 
if  the  inftrument  be  loft,  fo  that  the  party  pleading  can« 
not  produce  it,  he  may  not  be  able  in  fad  to  ftate  the 
names  or  the  dates.  And  it  would  be  a  ftrange  incon* 
fiftency  in  the  law  that  t  defendant  (hould  not  be  able  to 
joftify  himfelf  under  die  fame  dtle^  on  which  he  might 
have  brought  his  adion  on  the  cafe  for  interrupting  him 
in  the  enjoyment  of  bis  ^ight  of  common.  For  there  it 
would  have  been  fufficient  for  him,  as  plaintiiF,  to  have 
fhew^  an  uninterrupted  pofleflion  and  enjoyment  of  it 
for  a  long  period  back,  and  a  grant  would  have  been 
prefnmed.  Finding,  however,  the  opinion  of  the  Court 
decidedly  againft  him,  he  declined  arguing  the  cafe 
further* 

Lord  EiXBNBokouGH  C.  J.    The  diftinAion  between 
dfdaring  in  9  poflcflbry  afiioni  and  juftifying  upon  title 

S  i» 
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x8o8.       in  a  plea  to  an  zGdon  4>f  trefpafs^  has  been  dated  and  at* 
JT  lowed  :  but  this  luxuriant  fltoot  from  the  ftock  of  ^ad 

^^nft        y^  Brookman  cannot  be  fupporled.     If  this  were  permitted 
to  pafsi  we  (hould  next  have  an  iiTae  upon  whether  the 
plaintiff  or  the  defendant  had  the  more  mere  right  of  pof« 
feflion.  1  think  therefore  that  we  are  warranted  in  reliev* 
ing  the  defendant's  ^ounfel  from  the  ufelefs  labour  of 
arguing  in  fupport  of  the  plea.    The  cafe  of  Read  n 
firo9kman  went  a  ftcp  further  than  the  cafes  had  gone 
before  I  and  without  faying  that  that  ftep  fliould  he 
retraced,  we  ought  not  to  go  a  ftep  further,  but  ftop 
there :  otherwife,  it  might  really  be  faid  that  this  plea 
ilated  too  much,  and  that  it  would  be  fuflicient  for  the 
defendant  to  plead  merely  that  he  was  /3^^1/of  the 
locus  in  quo  by  grant.    If  the  deed  itfelf  cannot  be 
prodaced,  it  maiy  be  equitable  to  permit  the  fubftance  of 
it  to  be  fubftitnted  in  place  of  it  in  pleading:  non  io 
tabnlis  eft  jus  t  but  ftill  it  maft  be  fubftantiated  in  the 
material  terms  of  it,  fo  that  the  Coi|rt  may  fee  what  the 
grant  veally  was.    If  not,  the  inconvemences  fuggefted 
by  the  plaintiff's  counfel  lAwald  enfoe  ;  no  ifloe  could  be 
tsiken  on  the  parties  to  the  grant,  or  their  eftate,  nor 
could  fraud  or  di^refs,  &c«  be  replied.    I  tecoUeft  an  in- 
ftanoe  within  my  own  experience  where,  in  an  afition  oa 
the  northern  circuit  touching  a  water  courfey  a  gran( 
was  pleaded,  upon  prefumption  of  its  cadftencCji  though 
it  cottld  not  then  be  found  :  but  it  was  thought  neceffar^ 
to  ftate  the  fuppofed  names  of  the  grantor  and  granteoj^ 
and  the  time  ;  of  all  which  the  party  gave  probable  evi* 
i^ence :  and  fuch  a  deed  was  afterwards  foundt  rerifying 
the  prefumption  which  had  been  made  of  it.    In  SalL 
56a.,  die  rule  is  hid  down,  that  the  commencement  .o£ 
imrticiilar  eftates  muft  be  fliewn  in  pleadingt  which  wa^ 
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fiud  to  be  t  fundamental  rule  that  ought  not  to  be  broken 
upon  fiuickd  |nGonveniencte0«  The  fcience  of  pleadings 
if  well  nnderftood,  maj  reft  where  it  is*  atam/f 
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Grose  J.  I  dad  not  acquiefce  at  the  time  in  the  judg- 
ment delivered  in  lUad  y«  Brooimant  but  fo  it  was 
decided*  This  plea  however  goes  much  beyond  that; 
and  for  the  reafons  which  have  been  ftated  in  argument 
by  the  pladntiff's  counfeI»  I  think  it  cannot  be  fup« 
ported* 

Lb  Blanc  J*  The  plea  in  Rtad  r.  Brookman  was 
framed  confidently  with  all  the  forms  of  pleading  deeds^ 
except  the  profert  of  the  deed  itfelf.  Every  other  prin* 
ciple  of  pleading  deeds  was  maintained ;  and  that  cafe 
only  went  on  the  fuppofition  that  the  deed  itfelf  might 
be  loftt  and  therefore  incapable  of  being  produced.  But 
if  this  plea  were  allowed,  the  next  ftep  would  be  for 
a  defendant  in  trefpafs  to  (late  merely  that  he  was  poflef« 
fed  of  the  locus  in  quo* 

Batlbt  J.  concurred* 

Judgment  for  the  plaintiff. 


Db  Cossom  againjl  Vauohan,  in  Error.         Y^/fi?!* 

/^N  a  writ  of  enor  from  the  Court  of  Common  Pleas,  a  new  aflignet 

in  debt>  the  firft  count  ftated  that  Alexander  De  may  rue  in  debt 

Coffin  was  fummoned  to  anfwer  Thomas  Vaughan  ajpgnee  JJ,^  recovered 

by  a  former  af- 
figncey  difplaced  by  the  Lord  Chancellor ;  which  judgnent  was  **  for  damages  fuftalned 
Ibr  injuries  cocnmittcd  a<  well  by  the  defendant  againft  the  bankrupt  before  hli  bankruptcy, 
sf  alfo  agamft  the  aflignce,  asfttcBt  after  the  bankruptcy.**  For  fuch  recovery  will  be  pre« 
Inmcd  to  have  been  for  in}uriei  done  to  the  bankruprt  eiltte  and  effects.  And  the  plaintiff 
aiiij  dtcUre  in  a  ^neral  tormy  at  having  been  duly  constituted  and  appointed  alTigneey  &c^ 


42  CAStS  iNTRiNITT  TERM 

i8o8«  of  ihee/late  and fffi^s  ot  Stephen  Sa9omf,zhinliTupt,zC' 
■■'  cording  to  the  form  and  eScGt  of  the  fcreral  ftatutes 
^^miS^  concerning  bankrupts,  in  a  plea  that  he  render  to  the  faid 
Vaucman.  gr  y^^  ^  f^.^  aOignee  as  aforcfaid,  2ooo/.,  Ice.  For 
that  whereas  in  Eafter  terrii  45  Geo.  3.  one  jF.  JuSn^ 
then  being  ailignce  of  the  eftate  and  effeAs  of  the  faid 
Stephen^  then  a  bankrupt^  according  to  the  form  and  ef- 
fect of  the  feveral  ftatutes,  &c.  in  the  Court  of  C.  B. 
recovered  judgment  againft  the  faid  Alexander  for  1 73/.  5/* 
which  in  the  faid  court  was  adjudged  to  the  faid  F. 
Judtn^  as  fuch  afligneei  for  his  damages  fuftained,  as  well 
bjr  reafon  of  certain  injuries  committed  by  the  faid 
Alexander  againft  the  faid  Stephen  before,  he  became  a 
bankrupt,  and  alfo  againft  the  faid  F.  Judin  as  afligQce 
as  aforefaidi  fince  the  faid  Stephen  became  a  bankrupt,  at 
for  the  cods  and  charges,  &c.  as  by  the  record  in  C.  B. 
appears;  which  judgment  ftill  remains  in  force,  and 
"  unexecuted.  And  whereas  after  fuch  judgment,  and 
before  fuing  out  the  original  writ  of  the  faid  Thomas 
(to  wit)  on  the  24th  of  February  iZoTt  &c.  jP.  yu£n 
was  by  order  of  the  Lord  Chancellor  duly  removed  from 
being  aflignee  of  the  eftate  and  effeds  of  the  faid  bank- 
ruptf  aqd  the  faid  Thomas  was  duly  conftituted  and  ap- 
pointed affignee  of  the  eftate  and  eflfeds  of  the  faid 
bankrupt,  and  ftill  is  fuch  aflignee ;  whereof  the  faid 
Alexander  had.  notice  ;  whereby  an  aSion  hath  accrued 
to  the  faid  Thomas  as  fuch  aflignee  to  demand  and  have 
from  the  faid  Alexander  the  faid  173/.  5/.  parcel,  &o. 
And  whereas  the  faid  Alexander  after  the  faid  Stephen 
became  a  bankrupt  was  indebted  to  the  faid  Tbotnas,  a$ 
*  fuch  affignee  as  aforeftdd^  in  1826/.  15/.  refidue,  &c.  for- 
fb  much  money  by  the  faid  Alexander  before  that  time 
bad  and  received  to  and  for  the  ufe  of  the  faid  Thvmas 

as 
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asfucb  aj/ignee  at  afire/aid,  to  be  paid  to  the  faid  Tboouu        i8o8. 
^  €^^^^  ^^  ofotifmd  when  the  faid  AUxander  (hould  be        " 
thereunto   rcquelted:    Neverthelels  the  laid  Alexander        agaUifl 
bath  not  paid  the  faid  200/.  above  demanded,  &c.;  to  the 
damage  of  the  faid  Thomas  as  fuch  adignee  as  aforefaid, 
&c.     The  record  then  dated  judgment  by  nil  dicit,  and 
that  the  plaintiff  remitted  to  the  defendant  his  damages^ 
by  reafon  of  detaining  the  debt,  and  alfo  his  cods  (a) 
and  charges ;  and  took  judgment  for  his  debt :  on  which 
error  was  brought,  and  the  common  errors  afligned. 

The  queftions  made  were  two,  id,  Whether  anew 
affignee  of  a  bankrupt  could  in  his  own  name  maintain 
ana£iion  upon  a  judgment  obtained  by  a  former  aOignee 
who  had  been  difplaced  by  the  Lord  Chancellor.  And 
if  he  could  not ;  then,  2dly,  whether  the  judgment  of 
C.  B.  muft  be  reverfed  in  toto,  or  might  be  affirmed  as 
to  the  laft  count  of  the  declaration,  which  was  admitted 
to  be  good. 

Barrow  argued  on  the  firft  point  in  the  negative  \  for 
the  ftat.  u  Jac.  !•  r.  15./  13.  only  enables  the  commlf- 
fioners  to  affign  debts  due  to  the  bankrupt,  and  vefts  the 
property,  right  and  intereft  of  xhtfiud  debts  in  the  aflSgnees. 
And  the  ftat.  5.  G.  2.  r»  30.  y^  3i.,  which  enafls  that 
in*  cafe  a  new  aflignment  (hall  be  ordered,  **  fuch  debu^ 
<*  effeBs  and  efiate  of  fuch  bankrupt  fhall  be  legally  vefted 
*<  in  fuch  new  affignee  %  and  that  he  may  lawfully  fue 
**  far  the  fame  in  his  own  name  j"  cannot  pafs  any  thing 

(«)  The  remiifion  of  damages  and  coftt  wat  made  ia  this  cafe  pro 
majori  cautcU,  in  cafe  the  firft  count  had  been  held  to  be  bad.  But 
qiuere ;  the  damages  in  debt  being  merely  nominal,  and  the  pUintiff  being 
at  any  rate  entitled  Co  eofts  if  one  of  his  counu  were  good.  Vide  Jaetk 
%^Milkf  Crf.  7«.  343.  FrtdnUk  V.  XmIv/>  4.  t.  4  Burr.  101 S.  and 
Qrrft  r*  Ksye,  €  Ttrm  Rtf»  Ml* 

which 


/ 
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l8o8.        which  was  not  in  the  bankrupt,  as  part  of  hit  debtt^ 
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cfle6is  and  eftate.  But  the  damages  recovered  bj  the 
i^mntt  grft  aflignee  never  conftituted  any  part  of  the  ^*  debtt^ 
effeQs  or  eftate'^  of  the  bankrupt }  but  were  a  debt  created 
in  the  time  of  the  ffrft  aflignee>  and  fuable  for  only  by 
him  in  his  own  name ;  and  could  not  be  conveyed  to 
the  fecond  aflignee  by  his  appointment ;  and  cOnfequently 
<;annot  be  fucd  for  by  him,  but  only  In  the  name  of  the 
firft  afligneci  who  would  be  a  tniftee  for  the  creditors 
and  the  bankrupt's  eftate.  fLord  Ellenhrough  C.  J. 
If  the  recovery  were  for  an  injuriotu  converfion  or  fpo- 
'  liation  of  the  bankrupt's  property,  the  damages  recovered 

would  not  be  lefs  a  part  of  the  debts,  efie£b,  and  eftate 
of  the  bankrupt}  becaufe  they  bad  been  converted  into  a 
judgmeot  to  his  aflignee.]  He  alfo  objefled  to  the  gene* 
rar  manner  in  which  the  plaintiflF  was  ftated  to  be  aflignee. 
By  die  cafe  ex  parte  Nnoton  and  others  {a)  it  appears 
that  the  former  aflignee  Oiould  join  with  the  commit 
fioners  in  executing  an  aflSgnment  to  the  new  aflignee : 
but,  as  it  is  here  ftated,  the  plaintiff  might  have  been  ap- 
pointed by  the  Lord  Chancellor,  which  would  not  make 
him  aflignee  of  the  eftate  and  tffcGtt  of  the  bankrupt, 
and  ftill  lefs  of  any  debts  which  only  vefted  m  the  for- 
mer aiEgnee. 

*  * 

Lord  Ellenborough  C.  J«  The  plaintiff  is  ftated 
to  have  been  duly  conftituted  and  appointed  aflignee  of 
the  eftate  and  effefls  of  the  .bankrupt,  and  therefore  we 
muft  take  it  here  that  due  means  were  reforted  to  in  or* 
der  to  conftitute  him  fuch  (^). 

(m)  I  Jitl,  97. 

(*)  vide  TmIIj  v.  SfarAtii  %  Li.  Agr*  154^  refcrrmf  to  luiw.  a74* 

At 
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As  to  the  fecond  queftion,  the  cafe  of  Hancock  y.         '^°** 
Haywood  {a)  was  referred  to  by  Lord  Ellenborough  to  (hew      Dt  Cosbon 
thit  the  judgment  might,  if  proper,  be  affirmed  on  the      Va'^c^h. 
lad  count  only.     In  that  cafe  the  damages  were  aflVfled 
feparately  on  the  feveral  counts.  And  this  objeftion  was  no 
farther  urged  by  Barrow.  Bat  a  doubt  having  been  thrown 
out  whether^ the  former  judgment  recovered  might  not     * 
have  been  for  perfonal  injuries  committed  by  the  dc 
fciidant  againa  the  bankrupt,  or   againft  the   former 
afllgnec,  his  Lordfhip  faid   that  the  Court   would  not 
intend    that :    and  in   order   to  reverfe  this  judgment 
it  ought  to  appear  that  it  was  for  a  caufe  for  which  no 
at^ion  could  be  maintained  by  the  prefcnt  affignec  (4). 
Therefore  upon  the  whole  matter. 

Per  Curiam^  Judgment  was  affirmed  in  toto. 

GaffUi  was  to  have  argued   for  the  defendant  in 
error. 

I 

(/)   1  rerm  Pep,  4^5.  and  vide  Be^irw  v.  jfyimer,-  i  Stra.  188.  an4 
Hem-i^uen  r.  The  Dutch  ff^tfl  InJia  Company,  ih,  808. 

(^)  Vide  Streat/i/J  r.  Bain  Jay,  3  Term  Rep.  78 1.  ' 
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% 

iSo8. 


j^nJ^iih.  Williams  againjl  Sakgar. 

^I^finfa  tou'  I^  t'cfpafs,  thc  declaration  contained  two  counts  for 

en  eviiy  car-  taking  a  horfc  and  coach  of  thc  plaintiff',   and  dc- 

riase  and  oa  •    •         i_           •      t 

c^ry  horfc  taining  them  till  he  paid  i/.  ^d»  for  their  releafe :  and  on 

paflir.g  through  .,          iii              *.                  «.          ,          •          •,.#. 

the  g^te,  and  ^^^  g^iitj  pleaded,  a  cafe  waa  relcrved  at  the  trial  before 

pcffonfrom*"^  Chambre  J.  at  Ghuceftery  which   ftatcd   in    fubftance, 

\\^n\^TL a  Th*'  ^^«  plaintiff  was  proprietor  of  a  common  ftage 

or  r/^mng  "^  coach  travelling  with  four  horfcs  from  Brtfid  to  Glwcefer^ 

t^ith  the  fame  an<}  back  again.    That  the  paflengers  paid  a  certain  fixed 

horfc,  exempts  fum  for  the  journey^  which  included  every  expence  of 

tiic  travcilcr  i                »                      / 

irom  paying  a  the  coach,  exccpt  for  extra-luggage,  and  the  coachman's 

the  day  for  tb9  gvatuity ;  all  turnpikes  being  defrayed  by  the  proprietors. 

f^^rL^  That  on  the  ift  of  Oaotcr  1807  the  coach  paffed  thc 

byZfcrll^"^  turnpike  kept  by  thc  defendant  on  a  public  road  men- 

l^/ri,  being  the  tinned  in  the  Hat.  ioG«.  3.  r.  117.  with  four  per fons 

fame  in  number.  -^            •/                #                            w 

And  another  in  it,  going  from  Brifi$l  to  Glwcefltr^  and  the  coa^h- 

claufc  providing  ,                                                 ..rmrk 

Chat  in  all  cafes  man  paid  I/.  6tf*  the  proper  toll  under  that  att^  and  the 

nftiiin^or  k^if  37  ^^^*  3*  Continuing  and  raiCng  the  toll :  and  the  fame 

^affw5w^"c«-  coachman  and  coach  repaflcd  on  the  fame  day,  with  dif- 

fid^^iliT'  ^^^^^'  paflengers,  and  different  horfes.  when  toll  waa 

pcrfon  paying  acain  demanded  by  the  defendant,   who  on  refufal  dif- 

the  toll,  and  ^                       ^    .      i       r         .«                    .                                    j 

that  fuch  pay-  trained  one  of  the  horfes,  till  the  coachman  paid  \$.  6d* 

exempt  fuch  ^0^  ^^  toU.  That  proper  notices  were  given  under  the  a£i 

carnages  re-  bcforc  the  a£iioo,  and  no  tender  of  damages  was  made. 

pamng  With  a  •            ^                                              o 

fhffem.t  ira-  That  the  coach  went  and  returned  every  day,  whether 

veiier  or  p^flcn^  * 

get,  doe*r.ot  there  were  any  paflengers  in  it  or  not,  and  alfo  carried 

€cathti\  \ht  au-  parctis  for  fairc.     (The  cafe  alfo  ftated  a  ufage  at  this 

hX%iuL^hiftd  *od  other  turnpikes  near  Briftol^  as  to  taking  toll  j  which 

by  the  lefpec* 

five  paflengers,  but  only  a  ctwveyancc  by  it:  and  therefore  fuch  flagc  coache»are  fretd 

•f  tfJI  LTffcr  thc  lormer  claufe  by  one  payment  in  thc  day,  although  returnint^  with  dif- 

kiva  p&lTcn^us  and  different  horfu,' the  horfes  being  thc  fame  in  number. 

was 
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<va8  agreed  to  be  of  no  weight.)    That  ori  the  14  of       <8o8« 

OSober  the  fame  coach  under  eza£Uy  fimilar  elxcam*     wxtLiAMt 

ftances,  except  that  it  returned  with  they^rm^  h$rf€s  which      sa'g^  • 

went  through  in  the  moimiog,  was  flopped^  and  a  horfe 

diftrainedy  until  the  toll  of  i/.  6d.  was  paid.    The  quef'*    • 

iion  referred  was  whether  the  plaintiff  undeir  the  claufe 

in  the  a£fc  ip*  G^ea*  3.  i.  117.  (p.  5991}  were  liable  to  pay 

.toll  on  the  return  of  the  f aid  carriages  on  the  f<ime  day 

as  before  mentionedi  or  for  either  of  them :  and  the 

verdifl  wasto  b^  entered  accordingly.    By  one  claufe  of 

tbe  sk&  the  toll  is  impofedi  as  ufiial^  fo  much  on  fucU 

jind  fucb  carriages  drawn  by  fo  many.borfess  and  fo 

inuch  on  eirery  horfe,  tec*    By  another  claufe  <^  No  per- 

^  fon  fhall  be  fobjed  to  the  payment  of  toll  more  than 

**  once  in  any  one  day  for  paffiog  and  repalHng  with' 

^^  the  fame* horfe,  &c*  or  carriage,  through  the  fame 

^'  turnpike  :  nor  Ihall  any  perfon  be  fubjcA  to  the  pay^* 

*'  ment  of  toll  for  the  paflTage  of  any  horfe,  &c«  or  car- 

*<  riage,  in  the  fame  day  through  more  than  one  turn* 

*'  piW  on  the  feveral  roaas  i^pecified.     By  another 

claufe  <'  no  perfon  who  (hall  have  paid  the  toll  for  the 

^  paflage  of  any  horfe,  &c.  or  carriage,  through  any 

*'  turnpike  gate  (on  certain  roads)  (hall  be  fubje£l  to 

*<  the*  payment  of  any  toll  in  the  fame  day,  for  the  paf- 

^*  fage  of  the  fame  horfe,  &c.  or  carristge,  through  any 

<<  other  turnpike  ga^c^  (on  certain  other  roads).    Then 

by  the  claufe  in  queftton,  <<  in  all  cafes  oi  cdrriagestra^ 

•*  veiling  for  birt^  the  traveller  or  pafienger,  travelleril 

*<  or  paficngers,  conveyed  therein,  (hall  be  confidered  as* 

^'  the  perfon  or  pcrfons  paying  the  toil ;  and  fuch  pay- 

^  ment  fl^all  not  exempt  fuch  carriages  repailing  with  a 

''  a  different  traveller,  &c.  but  he  or  they  (hall  be  liable 

Fa  <«  to 
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i8o8.       <<  to  pay  the  toll,  as  if  the  caniage  had  not  before  pafled 
«  that  day*'  (a). 


Williams 

0gaitift 

SAHOAKt 


ITigky  for  the  plaintiflF ;  after  obfenring  that  the  coach 
had  returned  through  the  turnpike  on  the  (ame  day,  in 
one  inftance  with  different  horfes  and  dtfiisrent  paffengerst 
contended  that  this  was  not  a  carriage  travelling  fir  hire 
within  the  neaning  of  the  claufe  in  que  (lion.  The  toll 
is  put  on  the  carriage,  and  it  matters  not  whether  it  be 
drawn  by  the  fame  or  different  horfes  in  its  progrefs  and 
return  on  the  fame  day ;  and  the  zGt  makes  no  fuch  diC- 
tin£lion.  It  muft  of  courfe  be  paid  by  the  owner.  There 
is  a  dtftina'  toll  on  horfes  not  drawing  carriages.  The 
exemption  is  general,  that  no  pcrfon  fliall  be  fubjeA  to 
the  payment  of  toll  more  than  once  a  day  for  pafling  or 
repaffing  with  the  fame  horfe,  or  carriage.  Then  the 
claufe  in  queftion,  having  in  view  poft^chaifes  and  other 
carriages  which  are  hired  by  the  ftage,  and  which  may 
go  and  return  fcveral  times  on  the  fame  day  with  diffe- 
rent perfons  who  have  hired  the  fame,  ena£ls  that  in  all 
cafes  of  carriages  travelling  fir  hire,  the  traveller  or  paf- 
fenger  (hall  be  conGdered  as  the  payer  of  the  toll;  and 
that  fuch  payment  (hall  not  exempt  the  fame  carriage 
repaffing  with  a  different  traveller  from  being  Aable  to 
pay  the  toll.  That  does  not  apply  therefore  to  a  cafe 
like  the  prefent,  where  neither  of  the  paflengers  can 
be  faid  to  be  the  hirer  of  the  carriage,  and  where 
die  owner  or  his  coachman  pays  the  toll.  As  it  is  clear 
that  a  perfon  travelling  in  his  own  carriage,  «ttd  paying 
the  toll,  would  not  be  liable  to  pay  it  again  for  repaffing 

(a)  The  fame  or  the  ISkt  cUufet  in  fabftance  arc  lo  be  foand  in  moft 

of  the  turnpike  a  At. 

with 
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with  the  fame  carriage  and  diflFerent  horfes  in  the  fame        i8o8. 
daj}  fo  neither  can  it  apply  to  a  ftage  coach  returnnig     WittiAMt 
in  the  fame  day ;  the  tax  being  impofed  in  both  inftances    ^  s^moai. 
on  the  carriage^  and  not  on  the  paflengers  or  on  the 
hories.    {Le  Blanc  J.    Suppofe  the  coach  returns  with* 
out  anj  pafiengera  \  who  (hall  be  faid  to  be  the  hirer  ? 
Lord  ElUnhrough  C.  J.    The  man  who  takes  a  place 
in  a  ftage  coach  cannot  be  faid  to  be  the  Unr  of  the 
Jtagi  coach :  he  only  hires  a  place  in  it* 

Mbott^  control,  It  muft  be  admitted  that  the  ufage 
fignifiea  nothing  in  fuch  a  cafe  i  (which  was  acceded  to 
by  the  Court.)  The  duty  is  not  laid  on  the  carriage  in 
the  cafe  of  public  carriages  let  to  travel  for  hire,  but 
on  the  traveller  or  pajenger\  although  by  agreement 
the  owner  of  the  Coach  may  take  the  payment  upon 
himfelf.  Travelling  fir  hire  is  the  very  term  made  ufc 
of  in  the  ftat.  28  Gee.  3.  c.  57.  with  refpedl  to  ftage 
coachesi  regulating  the 'number  of  outfide  pafiengera. 
[Le  Blanc  J.  Would  you  contend  that  that  ad  included 
poft-chaifes  ?]  The  title  of  It  fufficiently  (hews  what 
defcription  of  carriages  was  meant :  but  it  is  fuflBcient 
to  fay  that  the  fame  term  is  there  ufed  to  deCgnate  ftage 
coaches.  [Lord  Ellenborough.  The  term  was  there 
ufcd  as  contradiftinguifliing  public  carriages^  travelling 
for  hire  for  the  purpofe  of  taking  up  paflengers,  from  pri« 
vate  eaniagesO  A  ftage  coach  travels  for  hirci  though 
not  hired  by  one  perfon. 

Lord  Ellbnborough  C.  J.  In  the  conftruAion  of 
thefe  tax  ads,  we  muft  look  to  the  ftriA  words,  how- 
CTcr  we  may  fometimes  lament  the  generality  of  e'x[^cf- 
fion  ufed  in  them ;  but  we  muft  conftrue  thofe  words 

F  3  according 
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l8oS.  accprdxng  to  their  plain  meaniog»  with  reference  to  the 
•'^""  fttbjc A  matter.  Now  here  the  toll  is  fpecifically  iiiapofc4 
tfXAif/f  on  every  carriage^  &c.  Though  it  mult  of  eourte  be 
paid  by  fome  perfon  pafling  with  fuch  carriage,  as  it 
cannot  be  paid  by  the  carriage  itfelf.  Then  there  is 
a  claufe  exempting  any  perfon  from  the  payment  of 
toll  more  than  once  2  day  for  pafling  or  repafling 
through  the  turnpike  with  the  fame  horfe,  &c.  or  with 
the  fame  carriage.  Then  comes  a  narrowing  claufe^ 
(the  claufe  in  queftion)  whereby  in  all  cafes  of  carriages 
travelling  for  hire,  the  traveller  or  paiTengcr  conveyed 
therein  l|iall  be  conGdered  as  the  perfen  paying  the  toll; 
and  fuch  payment  (hall  not  exempt  fuch  carriages  re* 
pafling  with  different  travellers,  &e.  on  the  fame  day. 
The  quefl:ion  is  whether  a  ftage  coach  is  a  farriage  tra^ 
veiling  for  hire  within,  the  meaning  of  this  claufe  ?  Now, 
adverting  to  what  is  the  ufual  mode  of  travellings  it  ap- 
pears intended  only  to  apply  to  poft-chaifes  and  other 
carriages  which  are  frequently  hired  to  pafs  and  repa£s 
on  the  fame  road  with  different  travellcra,  on  the  fame 
day ;  and  where  the  refpe£tive  travellers  may  properly 
he  faid  to  have  hired  the  carriage,,  each  in  his  turn.  In 
Aefe  cafes  the  payment  of  the  toll  by  one  traveller  hiring 
Ae  carriage  was  meant  not  to  exempt  any  other  tra- 
wller  who  happens  to  hire  the  fame  carriage  on  the  fame 
day^.  The  only  difficulty  which  could  arife  in  the  cafe 
»  founded  on  the  (imilarity  of  exprefllon  in  another  a£b^ 
which  clearly  attaches  on  ftage  coaches :  but  the  anfwer 
has  been  given  to  that :  it  merely  pointed  to  the  diftinc* 
tson  between  carriages  of  a  public  nature  and  ufed  for 
public  purpofes,  and  carriages  ufed  for  private  purpofes*. 
But  here  we  muft  look  to  the  difference  between  what 
ffiiflly  fpeaking  is  a  traveller  or  paflingcr  hiring  a  ear^ 


IN  THE  FoETT*EIGHTH  YSAft  OF  GEORGE  IIL 

riagr^  and  one  who  only,  hires  a  place  in  a  carriage,  but 
cannot  be  faid  to  hire  the  carriage  itfclf.  That  is  a 
di(lia£lion  well  underftoody  and  where  the  travellers  do 
not  hire  the  carriage  itfelf,  but  only  their  refpe£live 
places,  it  appears  not  to  be  within  the  meaning  of 
the  claufe* 


7» 


x8o8. 


William^ 

agoing 


Grose  J.  The  diftin£lion  is  very  plain.  If  the  owner 
of  the  carriage  or  of  the  horfes  or  his  fervant  have 
paid  the  toll  once  in  the  day,  he  is  exempt  from  paying 
it  again  in  refpcA  of  the  fame  carriage  drawn  by  the 
fame  number  of  horfes,  or  in  refpeA  of  the  fame  horfes 
where  there  is  no  carriage.  But  in  the  cafe  of  carriages 
travelling  for  hire,  that  is  when  the  traveller  hires  the 
carriage  itfelF,  the  toll  is  not  upon  the  carriage,  but 
upon  the  traveller  in  refpefi  of  the  carriage  fo  hired ;, 
and  therefore  if  there  be  a  different  traveller  hiring  the 
fame  carriage  and  repaffing  the  gate  on  the  fame  day, 
though  with  the  fame  horfes,  he  is  liable  to  pay  the  toll 
the  fame  as  the  fird:  but  that  is  not  the  cafe  with  paf- 
fengers  in  a  (lage  coach ;  they  do  not  hire  the  coach, 
but  they. hire  their  refpeAive  places  in  it:  and  the  car* 
riage  itfclf  is  under  the  control  of  the  owner  or  his 
fervant  who  pays  the  toll.  Poft-chaifes  returning  on  the 
fame  day  without  having  been  again  hired  it  is  well 
known  do  not  pay  the  toll  again,  which  had  been  before 
paid  by  the  traveller  who  hired  it* 


L^  Blanc  J.  Two  quedtons  are  fubmitted  to  us ; 
firft,  whether  this  were  a  carriage  travel  ling  for  hire  witli- 
in  the  meaning  of  the  claufe,  having  the  fame  horfes  ; 
and  if  not,  fecondly,  whether  returning  with  a  citange 
\)f  horfes  made  any  d.ir.rence.    Upon  the  firft,  the  only 

?  4  difficult)^ 
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l8o8*        difficulty  is  upon  the  fame  words  having  been  ufed  ill 

-,"77T7-.     another  aft  to  denote  a  ftage  coach ;  but  the  different 

n^        intent  with  which  that  z€l  was  paffed  is  an  anfwer  to  it. 
Samoai*  ^ 

But  here  the  legiflature,  fpeaking  of  a  carriage  trarelling 
for  hire,  where  the  traveller  was  not  to  be  exempt  from 
the  payment  of  the  toll  on  account  of  the  carriage  having 
before  paid  toll  on  the  fame  day  when  hired  by  another, 
mull  be  underftood  where  the  whole  carriage  is  hired. 
For  if  ftage  coaches  had  been  intended  to  be  includedt 
it  is  difficult  to  fay  why  they  were  not  fpecifically  men- 
tioned.    I  do  not  think  therefore  that  they  were  mesnt 
to  be  included  by  the  defcription  of  carriages  travelling 
fir  hire,  as  here  ufed.     adly,  I  do  not  tliink  that  the 
change  of  horfes  on  the  return  of  the  coach  makes  any 
difference.     For  by  adverting  to  the  claufe  impofing  the 
duty,  it  is  impofed  on  every  carriage,  &c.  and  on  every 
horfe,  &c.  r  it  is  not  laid  on  tie  horfes  drawing  a  carriage, 
but  on  the  carriage  drawn  by  fi  many  horfes,  and  the  toll 
which  is  laid  on  horfes  evidently  means  horfes  paffing 
through  the  gate  without  drawing  a  carriage:  where 
the  toll  therefore  is  upon  the  carriage,  it  makes  no  dif- 
ference whether  drawn  by  the  fame  or  different  horfes 
on  its  return.     Befides,  if  it  were  otherwife,  a  difficulty 
would  arife :  for  a  ftage  coach  might  pafs  through  one 
gate  without  any  pafftnger:  and  would  the  toll  be  then 
payable  ?  It  might  then  pafs  i4rough  a  fecond  gate  with 
one  paffcfngf r ;  through  a  third  with  two  or  three  pafien* 
gersi  or  with  different  paffengers:  and  would  there  be 
a  new  toll  to  pay  at  each  gate  as  for  different  travellers 
and  different  hirings  ? 

Batlet  J.  agreed  upon  both  points. 

Foftea  to  the  plaintiff. 
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Cheasley   again/i   Barnes,    Scholey,  Dom-  I'ff^g^i,^ 

viLLE,  and  Shapcutt, 

THE  plaintiflF  declared  in  trefpafs,  for  that  the  defend-   Where  the 
*  *  plaintiff  com- 

ants  on  the  15th  of  March  1805  broke  and  entered  pia'msofafingle 
his  clofe  called  the  Farm  Tard  at  Hays  in  the  county  of  iq  each  counr, 
MiddUftK^  and  there  feizcd  and  took  a^quantity  of  manure,  ^  juftifi^d  by 
and  detained  it  until  afterwards  on  the  fame  day  and  on  {J^f//^ra?5k^^^^ 
divers  other  days  between  that  and  the  day  of  exhibiting  ^^^^  pi*»n:itf 

'  /  o    cunnot  m  his 

the  plaintiff's  bill,  they  took  it  away  from  the  faid  clofe.  r<  plication  lake 

ifluc  upon  ihc 

The  fecond  count  was  for  tajting  and  carrying  away  the  fadsotfucU 
manure   generally.    The  third  count  charged  the  de-  indajbmwiy 
fendants  with  breaking  and  entering  other  clofes  of  the  Jij^f^ordlfftr!.'* 
plamtiff  at  Hayes  on  the  1 6th  Auguft  \  805,  and  trampling  f„ctrre"iic«ion 
down  and  fpoiling  the  corn,  grafs>  and  herbage,  and  da*  ^^^  n«w  «f- 
niagiDg  and  leizing  and  taking  crops  of  wheat  then  grow-  double. 
ing,  and  keeping  pofleflion  of  the  crops,  untii  afcerwards,  jcaion  is  rufh- 
on  the  fame,  and  on  divers  other  days,   &c.,  they  cut  ^i'^y'^^J,^^^^^^^ 
down  and  reaped  the  crops  and  carried  them  away.    The   of^JJ^**,"",^"^     " 
4th  was  a  general  count,  for  taking  and  carrying  away  **^^  «*^.**  P*«* 
the  com.    Pleas,  ift,  not  guilty  to  the  whole:  on  which  diitina  juftifi* 
iffue  was  joined,     adly,  as  to  breaking  and  entering  the  /i»e/raaoftrci'« 
plaintiff's  clofe  caUed  the  Farm  Yard  in  the  fira  count,  l^S^^ 
adio  non,  &c.  becaufe  one  P.  Comtes  Gncc  dcceafed,  and  *?^*""|.**'*  , 

'  '  plaintiff*!  clofe 

the  defendant  Barnesy  before  the  trefpafs  complained  of,  i^^^^  ^>^A 

count,  &c.  the 

viz.  in  Eajltr  43  G^^.  3.  recovered  judgment  in  B*  ii.  pUimiff  b^d  by 
againft  one  T.  Combes  for  3000/.,  &c.  upon  which  on  knd  new  ajjign- 
the  28th  November  45  Geo.  3.  a  writ  of  pluries  fieri  facias  ra'puTinXe"* 
iffued,  direaed  to  the  then  flieriff  of  Middiefex,  for  levying  ^^^^^  ^^^^^^ 

in  breaking  and 

entering  the  fame  clofe,  9cc. 

A  iheriff  juftifyin;,  in  tr^pafs,  under  a  writ  of  fieri  facia«,  need  not  fliew  its  return  ; 

the  diftinAion  being  in  this  refptA  between  a  juftificaticn  under  mean  procefs,  and  under 

proccfs  in  execution,  at  lead  where  In  the  lactcr  cafe  no  ulterior  proccft  u  ncccffary  to 

cogipletc  the  jufti&catioiu 

the 
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1808.        the  debt  and  damages  on  the  goods  of  T.  Comhes^  fo 


CmAtLtr 


that  the  f&id  flieriff  might  have  that  money  before  the 

_  t 

a^gizjl  king  at  Wifiminfier  on  Wtdnefdaj  next  after  eight  days 
of  5/.  Hilary^  to  be  rendered  to  T.  C§m6es  and  Barnes  ; 
which  writ  afterwards,  before  the  return  and  befotc  the 
trefpafs  complained  of>  viz.  on  the  1 2th  December  4$  G.  3. 
was  de^vered  to  the  other  defendants,  ScAoleyznd  Dom* 
vHUf  the  then  (berlff  of  Middle/ex^  to  be  executed ;  hf 
Tirtue  of  which  they,  as  fuch  flieriflPi  on  the  14th  of  De- 
cember 4$  Geo.  3*  made  their  warrant  tp  the  other  de- 
fendant Sbapcutti  commanding  him  of  the  goods  of  TL 
Combes  to  levy  the  debt  and  damages,  &c. ;  which  warrant 
was  delivered  to  Shapcutt  to  be  executed.  And  then  the 
defendants  aver  that  at  the  time  of  ifluing  the  faid  writ 
and  warrant,  and  at  the  time  when,  &c.  there  were  di- 
vers goods  of  T.  Combes  in  the  faid  dofe  called  the  Farm 
Tard  in  the  flieriff 's  bailiwick ;  wherefore  Scholey  and 
Domville,  as  fuch  (heriff,  and  Shapcutt^  as  their  bailiff,, 
and  Barjus  in  his  aid  and  by  his  command,  after  the 
making  of  the  warrant,  and  before  the  return  of  tbefaid 
writf  entered  the  faid  clofci  and  ieizcd  and  took  away 
the  plaintiff's  goods  therein  in  execution,  &c»  The 
third  plea  was  the  fame  in  fubftance  as  the  lail ;  only 
ftating  that  at  the  time  of  iffuing  and  delivering  the 
y^rit  of  execution  to  the  flieriff  againft  T.  Combes^  and 
at  the  time  of  iffuing  and  delivering  the  flieriff  *s  warrant 
to  Shapcutt^  and  before  the  plaintiff  had  any  thing  in  the 
elofe  in  which,  &c.,  7*.  Combes  was  lawfullf  poffefftd  of 
the  faid  clofe  and  of  divers  goods  then  and  there  being 
therein  \  for  which  reafon  the  defendants  Scholey  and 
Domville  as  fuch  flieriff,  and  Shapcutt  as  their  bailiff,  and 
Barnes  in  his  aid,  &c.  and  by  his  command,  entered  the 
faid  clofe  then  being  in  the  poffrfllon  of  X*  Combes  to 

fc!;(» 
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feize  and  take  in  czecuciofl  his  faid  goods  then  bein^  ia        1 808. 
the  £ud  clofcy  and  did  feize  and  take  them  by  virtue  and        •^— *- 

Chbaslct 

10  execution  of  the  faid  writ  and  warrant,  and  detained         agtnnft 
the  fame  there  for  a  reafonablc  and  convenient  time  in 
order  to  fell  and  remove  the  fame :  and  that  afterwards 
and  before  the  expiration  of  fach  reafoxable  and  conve- 
nient time  the  plaintiff  became  poffcffcd  of  the  faid  clpfc^ 
the  faid  goods  ftiil  remaining  therein,  and  (till  being  in 
the  cnftody  of  the  defendants  in  execution  as  aforefaid, 
&c«  and  that  the  defendants  as  foon  as  they  conveniently 
could  after  the  plaintiff  became  poffeffed  of  the  faid  clofe, 
and  as  foon  as  purchafers  of  the  faid  goods  could  be 
foundi  to  wit,  on  the  fame  day  and  year  as  mentioned 
in  the  firft  count,  peaceably  entered  into  the  faid  clofe  to 
fell  and  remove  the  faid  goods  of  T.  Combes  fo  being  in 
the  faid  clofe  in  which,  &c*  in  their  cuftody  in  execution,' 
&C.  and  did  fell  and  remove  the  fame,  &c*    Fourthly, 
the  defendants,  as  to  breaking  and  entering  the  plaintiff's 
clofes  in  the  3d  count  mentioned,  and  trampling  down 
and  fpoiltng    the  corn,    tec*  and  damaging  the    foil, 
pleaded  the  fame  as  in  the  laft  plea;  the  judgment  rcco- 
Tered  againft  T*  Combes^  and  the  writ  of  execution  iffued 
thereon  to  the  fiieriff,  and  their  warrant  to  Shopcuti  \ 
and  that  before  the  plaintiff  had  any  thing  in    the  faid 
clofes  in  which,  &e.  T,  Combes  was  lawfully  poffeffed 
of  the  faid  clofes,  and  of  divers  crops  of  wheat,  &c. 
then  and  there  growing  ;  wherefore  Scboley  and  Domville 
as  fuch  (heriff,  and  Shapcutt  as  their  baihff,  and  Barnes 
in  his  aid,  Sec.  entered  the  faid  clofes  in  the  poffeffion 
of  71  Combes  to  feize  and  take  in  execution  the  faid  crops 
of  corn  then  growing  there^  and  then  and  there  feized  and 
took  the  fame  in  execution  by  virtue  of  the  faid  writ  and 
warrant,  and  continued  in  poffefilon  of  the  f<ime  cropft* 

for 
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t8o8.  for  a  reafonable  and.  convenient  time  until  they  (honld  be 
CpBAiiBT  ^n  ^fi^  ft^^^  ^^  ^  fol<l  uid  cut  dowUi^  reaped  and  taken 
Bau»z:  away,  and  until  buyers  could  be  found,  &c.  and  that  be- 
fore the  faid  corn  was  in  a  fit  ftate  to  be  fold  and  cut  down 
reaped  and  taken  away,  the  plaintiff  became  poilefled  of 
the  faid  clofes»  &c«  and  then  thb  plea  continued  and 
concluded  the  fame  as  the  laft. 

The  plaintiff  replied  to  the  fecond  (the  firft  fpecial) 
plea^  admitting  the  judgment  recovered  againft  T.  Cmm- 
hr^  and  the  writ  of  pluries  fieri  facias  iffucd  thereon  ; 
but  that  the  defendants  of  their  own  wrong,  and  without 
the  refidue  of  the  caufe'  by  them  in  that  plea  alleged, 
broke  and  entered  the  farm-yard,  clofe,  &c.  and  concluded 
to  the  country :  and  they  pleaded  the  like  replications 
to  the  third  and  fourth  pleas  refpedively.  And  then  the 
plaintiff  pleaded  further,  by  way  of  new  afiignment, 
that  he  brought  his  a£lion  againft  the  defendants,  for 
that  they  broke  and  entered  the  farm-yard  clofe  in  his 
poffcflion  after  the  return  of  the  writ  in  the  ^d  and  3d 
pleas  mentioned,  viz.  on  the  15th  of  ilftfrc^  1805,  for 
the -purpofe  of  fcizing  and  taking  the  manure  in  the  firft 
count  mentioned,  then  being  the  property  of  the  plain- 
tiff  there  found,  and  no  part  thereof  being  at  that  time 
liable  to  be  feized  and  taken  in  execution  of  the  faid  writ 
or  warrant  or  otherwife  as  in  the  2d  or  3d  plea  fuppofedl 
And  alfo  for  that  the  defendants  committed  the  feveral 
trtfpaffes  in  the  introdu£iory  part  of  the  4th  plea  men- 
tioned, 00  the  \6ih  oi  Augujl  i8o5»  for  the  purpoie  of 
fcizing  and  taking  poffeflion  of  the  crops  of  wheat  in  the 
third  count  mentioned,  then  being  the  plaintiff's  pro- 
perty, and  no  part  of  fuch  crops  being  at  that  time 
liable  to  be  feized  in  execution  of  the  faid  writ  or  war- 
cant,  &c« 

ThiB 
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The  defendants  demurred  fpecially  to  the  replications        i8o8. 
to  the  2d  and  3d  pleas  and  to  the  new  affignment ;  be-      ^  ' 
caufe  each  of  thofe  pleas  containing  a  di(lin(9  anfwer         H^fift 
and  juftification  to  the  fingle  a&  of  trefpafs  alleged  in 
the  firft  cottut,  to  which  they  were  refpeAiyely  pleaded 
in  bari  and  upon  which  pleat  the  plaintiff  could  not  by 
law  pat  more  than  a  fingle  h€t  in  ifiue ;  he  had  by  hb 
replications  and  new  affignment  attempted  to  put  fe?eral 
dilUnA  fafis  in  iflue  upon  each  of  thofe  pleas.     And 
becaufe  the  replications  and  new  affignment  to  thofe 
pleas  were  double  and  multifarious,  and  no  one  certain 
or  definite  iflTue  could  be  taken  on  either  of  them.    And 
becaofe  the  plaintiff,  having  by  his  firft  count  complained 
of  one  fingle  zCt  of  trefpafs  as  to  breaking  and  entering 
the  clofe  therein  mentioned,  had  by  his  rctplications  and 
new  affignment  attempted  to  introduce  and  put  in  iffue 
fe?eral  and  diftioA  aAs  of  trefpafs  with  refped  to  break- 
ing  and  entering  the  fame  clofe.    And  as  to  the  repli- 
cation  and  new  affignment  to  the  4th  plea,  the  defend- 
ants alfo  demurred,  and  alleged  for  fpecial  caufes,  that 
that  plea  containing  a  diftin<3  anfwer  and  juftification  tOc 
the  fingle  zCt  of  trefpafs  alleged  in  the  3d  count,  to  which  * 
it  is  pleaded  in  bar,  the  plaintiff  had  by  his  replication 
and  new  affignment  thereto  attempted  to  put  fcveral  dif*   . 
tinA  fads  in  iffue,  &c.  (the  fame  as  before). 

JUott  in  fupport  of  the  demurrer.  The  plaintiff  de- 
clares in  his  firft  count  for  one  breaking  and  entering  of 
his  clofe  on  a  fingle  occafion.  The  defendants  juftify 
that  brewing  and  entering  under  a  judgment  recovered 
and  procefs  of  execution  thereon,  tefon  tie  return  of  the 
nvrit^  under  which  they  took  the  goods.  To  which  the 
plaintiff  replies,  admitting  the  judgment  and  writ  of 
execution^  that  the  defendants  broke  and  entered  of 

their 
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1 8oS.  their  own  wrong,  without  the  refidue  of  the  caufe  hj 
**^~~  them  pleaded :  br  which  he  puts  in  ifiue  the  flieriff's 
agmmft  warrant  to  levy ;  that  the  goods  taken  were  in  the  clofe 
broken  and  entered;  that  they  were  liable  to  be  taken 
in  execution  under  that  .w«st,  and  were  taken  before  the 
return  of  the  writ  {a).  Befides  which,  the  plaintiff  goea 
en  further,  in  the  form  of  a  new  affignmeat,  to  plead 
that  the  defendants  broke  and  entered  the  clofc,  Scd 
afiir  the  return  of  the  ivrit^  for  the  purpofe  of  takbg  the 
goods  mentioned  in  the  firft  count,  which  were  not 
liable  to  be  taken  under  the  execution.  The  3d  plea  and 
replication  thereto  are  fubftantially  the  fame.  The  3d 
count  alfo  charges  one  other  hSt  of  breaking  and  enters* 
ing  of  the  plaintiff's  clo£es  at  another  time,  and  (polling 
the  crops,  and  damapng  the  foil,  and  keeping  poffef&on 
of  the  growing  crops,  and  afterwards  cutting  down  and 
taking  them  away.  To  which  the  defendants  plead^  ^thl j^ 
as  to  the  breaking  and  entering,  and  fpoiling  the  crops,  and 
damaging  the  foil,  the  like  juftification  under  the  judg- 
ment, writ,  and  warrant  againft  T.  C.  then  lawfully  pof- 
feffed  of  t)ie  clofe  and  of  the  crops :  and  then  as  to  thd 
keeping  poffeflion,  that  it  was  for  a  reafonable  time  till 
the  growing  crops  were  fit  to  be  cut  and  taken  away  } 
that  during  this  reafonable  detention  the  plaintiff  became 
poiTeffed  of  the  clofes ;  and  that  the  defendants,  as  fooil 
as  they  could  conveniently  afterwards,  entered  peaceably 
to  take  the  goods,  ftill  being  in  their  cuftody  in  ezeca* 
tion,  and  did  take  and  remove  the  fame.  The  replica-' 
tion  to  this  plea  alfo  firft  puts  in  ifl^ue  all  the  fads  ihtte* 
in  dated,  except  the  judgment  and  writ  of  execution/ 
by  the  de  injuria,  &C'  as  to  the  rcGdue :  and  then  agairt 
by  the  new  affignment  the  plaintiff  alleges  that  the  dc^ 
fendant  committed  the  trefpafles  mentioned  in  the  intro^ 

(#]  yUe  for  this  form  of  pleading  Cre^att^i  caf^  S  Re^»  €7* 
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ivi&otj  part  of  that  pica,  namelyi  the  breaking  and 
entering,  &c.  and  fpoiltng  the  crops,  and  damaging  the 
foil,  for  the  purpofe  of  taking  the  crop?,  which  were 
then  the  plaintiff's  property,  and  not  liable  to  be  taken 
under  the  execution :  which  is  in  eWtGL  pleading  another 
replication,  without  introducing  any  new  faQ:  of  break- 
ing and  entering,  and  thereby  putting  the  fame  fads  twice 
in  ifiue ;  which  cannot  be  done.  It  is  an  attempt'  to 
r^ly  doable,  when  the  ftatute  only  enables  defendants  to 
plead  double :  and  this  was  held  ill  in  jldney  v.  Vernon  [a). 
Where  the  declaration  charges  a  breaking  and  entering 
of  the  plaintiff's  clofe  on  different  days,  if  the  defend* 
ant  plead  a  juftification  which  in  the  form  of  it  embraces 
the  whole  declaration,  the  plaintiff  may  by  his  new 
affignmem  Ihew  that  he  broke  and  entered  on  different 
days,  and  for  other  purpofes  than  thofe  juflificd.:  and 
there  is  no  inconfiilency  in  that,  becaufe  the  defendant's 
juftification  may  apply  in  evidence  to  different  days  and 
purpofes  from  what  the  plaintiff  complains  of* 


1808. 

Chca«my 

Barnsi* 


Marryat^  contra,  contended,  firft,  that  the  replica- 
tion was  not  doable :  for  the  new  affignmem  was  ez« 
planatory  only  of  what  went  before,  and  not  cumulative. 
It  does  not  allege  that  the  plaintiff  brought  his  adlion  as 
well  for  the  trefpaffes  originally  complained  of  as  for 
thofe  newly  affigned ;  nor  does  it  allege  any  new  tref- 
pafs ;  it  rather  confines  the  caufe  of  a£lion  originally 
declared  on.  The  plaintiff  does  not  require  to  recorer 
damages  for  more  afis  of  trefpafs  than  one.  adly.  The 
duplicity,  if  any,  is  not  fufficiently  pointed  out  by  the 
caufes  of  demurrer  dated,  which  it  ought  to  be  with 
precifion  |   as  in  Lamplough  v.  Shortridge  [b)^  and  Ry/eyvm 


W  %Uv.t^^. 
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l8o8«        Parlhurft  {a).     In  Robinfin  ▼.  Rayliji})^  the  dopUcitf 
contended  for  was  difUnAly  aiBgned. 

The  Caurt  were  clearly  of  opinion  againft  the  plaintiff 
on  both  groands.  Firft,  they  held  that  the  replication 
was  double*  It  was  an  attempt  by  a  new  aOignment  to 
amplify  the  caufe  of  a£lion  ftated  in  the  firft  count. 
The  plaintiff  declared  in  that  count  for  one  breaking  and 
entering  refpeAively  in  the  firft  and  third  counts:  thefe. 
were  feverally  juftifiedi  and  after  iffues  taken  on  thofe 
jullificationSj  he  attempted  to  make  a  new  affignment  of 
other  matter ;  which  was  irregular.  They  faid  it  was 
the  fame  as  if,  to  an  afiion  of  trefpafs  for  breaking  and 
entering  the  plaintiff's  clofe,  generally,  in  fucb  a  pariOi, 
the  defendants  were  to  plead  that  the  trefpafs  com* 
plained  of  was  in  a  clofe  there  called  Wbiteacre,  which 
was  his  own  foil  and  freehold  i  and  then  the  plaintiff 
were  to  rcply»  admitting  that  it  was  in  H^UUacre^  and 
taking  iffue  upon  the  defendant's  foil  and  freehold ;  and 
after  that,  (hould  go  on  to  ftate  that  he  meant  alfo  to  go 
for  a  trefpafs  in  Blackacre :  which  was  not  allowable. 
So  with  refpeft  to  the  fingle  aA  of  trefpafs  complained 
of  •  in  the  third  count ;  that  alfo  was  juftified ;  and  after 
taking  iffue  on  the  matter  of  that  juftification,  the  plain- 
tiff, without  alleging  any  different  h€t,  made  a  new 
aiEgnment  of  the  fame  matter :  fo  that  there  would  be 
two  iffues  to  be'  taken  on  the  fame  fa£t.  They  obfenred 
that  the  6hjt€L  of  a  new  affignment  was  to  give  the  go- 
by to  all  that  the  defendant  had  pleaded,,  by  f^iying  that 
the  trefpafs  ftated  and  juftified  by  the  defendant  was  not 
that  which  the  plaintiff  had  complained  of  in  his  decla« 
radon,  but  fome  other  which  is  ftated*    Secondly,  they 

4  faid 
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fiid  that  the  duplicity  complained  of  was  fufficientl/  iSo8. 
pointed  out  in  the  fpccial  caufcs  of  demurrer,  which  — — - 
ftated  that  the  plaintiff,  having  by  his  firft  count  com*  ^o;*'"/ 
plained  of  one  Jingle  ad  of  trefpafs  as  to  breaking  and 
entering  the  clofe  there  mentioned,  had  by  his  replica* 
tions  and  ntvj  affignment  attempted  to  introduce  and  put 
in  iflue  feveral  dtjllnB  aSs  of  trefpa&i  with  refpcdl  to 
breaking  and  entering  th^  fame  clofe,  &c*  {a)» 

Marryat  then  obje£led  to  the  defendants'  pleas.  That 
the  writ  of  pluries  fieri  facias,  under  which  they  juftified, 
though  returnable  long  before  the  a£lion  brboght,  was 
not  fliewn  to  have  been  returned,  as  required  by  the 
terms  of  it*  It  has  been  fuggeftcd  that  this  is  only  ne- 
ccfiary  in  the  cafe  of  mefne,  and  not  in  the  cafe  of  judi- 

(it)  A  fimilar  queftion  arofe  io  the  c»fe  of  franh  v.  Morritt  which 
alfo  flood  in  tht  Paper  for  argument.  The  pUiotiflf  decUred  againft' 
the  defendant  for  an  aOault  and  battery/On  the  %%t\\  of  May  1807,  and 
throwing  the  pbintiff  on  the  ground)  whereby  he  broke  hit  leg,  and 
expended  50/.  en  the  cure  of  it  i  and^  in  a  fecond  count,  for  the  aflTauk 
and  batury  generally.  To  which  the  defendant  pleaded,  1  fl»  not  guilty, 
idly,  as  to  the  aflault  and  battery  and  throwing  on  the  ground,  in  the 
firft  count  mentioned,  be  phaded  fon  affault.  The  plaintiff  replied,  at 
to  the  fecond  pica,  and  the  feveral  introduAory  trefpaif^s  there  attempted 
to  be  juftified,  that  the  defendant  of  hit  own  wrong,  and  witbout  any 
fucb  caufe  as  in  that  plea  mentioned^  made  the  aflault  and  committed 
the  federal  trefpafTes  in  the  introduOory  part  of  that  plea  mentioned  j 
and  concluded  to  the  country.  And  then  new-afligned  that  the  defend- 
SDt  beat  him  and  threw  him  on  the  ground,  in  manner  and  form  as  tht 
•fdaintiff  bad  compbtfned  of,  in  a  more  violent  and  unreafoivible  manner 
Chao  was  neceflliry  for  the  defence  of  htmfelf,  as  in  tlie  fecond  plea  men- 
tioned, and  when  it  was  not  at  all  neccfl*ary,  and  thereby  wounded 
lUm,  &c*  To  which  there  was  a  demurrer,  afligning  the  fame  fpccial 
ctafes  as  in  the  laft  cafe.  And  after  tbe  decifion  of  that  cafe,  the  ar- 
Kwncnt  of  thit,  which  was  admitted  to  involve  the  fame  queftion,  waa 
abandoned,  and  leave  was  prayed  by  the  plaJnti6F*s  counfeJ,  and  given 
igr  tbe  Coort,  to  amend* 

You  X.  G  cial 
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1808.  cial  procefs :  but  in  Freeman  v.  Bluitt  [a)  it  was  fald  that 
Cbbaslkt  ^^^  ihcriflF  cannot  juftify  under  a  fieri  facias^  or  capiaa 
againfi  withdut  (hewih?  the  return,  of  it.  The  true  diftinftion 
is  between  a  juftification  bjr  the  pvincipal  officer  himfelfj 
and  by  his  bailiff:  the  former  mud  Qiew  the  writ  returned^ 
but  not  the  latter :  and  it  is  more  neceflTarj  in  this  cafe 
than  in  any  other,  where  the  flieriff  has  made  a  partial 

execution  only«   'Q^^^d  Ellenborough  C*  J.  aiked.if  be 
were  aware  of  the  cafe  of  Rowland  v.  Veale  [h)  \  where, 
•  in  the  cafe  of  a  juftification  by  the  party  and  officers 

under  a  writ  of  capias  ad^fatisfaciendum  ifliied  out  of  an 
inferior  court,  it  was  held  not  necefiary  to  (hew  the  re- 
turn of  the  writ.3  There  may  be  a  difierence  betweea 
an  execution  againft  the  perfon,  which  is  final,  and  an 
execution  againft  the  goods,  which  may*  be  executed  at 
different  times :  and  at  any  rate  that  cafe  ftands  fingly 
againft  the  other  deciGons.  And  it  is  the  more  neceffary 
for  the  fheriff  to  juftify  himfelf  ftriAIy  in  this  ca&» 
where  the  previous  entry  and  feizure  by  the  (heriff  of 
the  growing  crops  is  afterwards  to  be  enforced  againft  a 
purchafer  who  comes  in  without  knowledge  of  the  im-^ 
pending  execution. 

Lord  Ellenborough  C.  J.  The  cafe  of  Rowland  r* 
Veale.  is  an  anfwcr  to  this  objeAion,  where  the  diftinc* 
tion  was  taken  generally  between  mean  procefs,  and  pra- 
tefs  in  execution,  and  that  in  the  latter  cafe  it  was  not 
neceffary  to  (hew  the  retuu  of  the  writ.  I  would  only 
add  to  what  is  tliercftated,  that  if  any  ulterior  procefs  in 
execution  againft  the  goods  is  to  be  reforted  to,  to  com- 
plete the  juAification^  there  it  may  be  neceffary  to  (hew 

(«]  Salk,  4x0.  and  I  Ld.  Ray.  631.  {i>)  Ccw/.  iS, 

to 
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to  the  Court  the  return  of  the  prior  writ  of  fieri  facias^         1 808. 
in  order  to  warrant  the  iffuing  of  the  other.    But  if  no       — — 

,  ChC/iSLCV 

ulterior  procefs  be  required^  it  can  be  no  more  necelTarf         asamfi 
to  fliew  the  return  of  the  writ  of  fieri  facias  under  which 
tbe  officer  juftifies^  than  of  a  writ  of  capias  ad  fatisfa* 
cienduoi; 

Per  Curiami  Judgment  for  the  Defendants; 


BAJ^KEia 


The  King  dxainji  Samuel  Shakespeark,       ^^Jh^^^ 

nrHE  defendant  was  indiAed  by  the  name  of  Samuel  Oneindified 

-*-off  /•  rri  T-iATf  '         r>      ^    for  a  mifdcine*- 

Shaiepearf  for    an  aluUlt  on  r.  NenHberryy  at  Portf-  nor  may  plead 
mfmth ;  to  which  he  appeared  by  his  fight  Wamc,  and  '^^:,^::^^,, 
prayed  judcrment  of  the  indiftment,  becaofe  before  and  f«roa"ir,  ^a^tf- 

^     *        *       ^  »  ptar  lor  Shshf' 

•t  the  time  of  the  indictment  he  was  always  called  and  f^''*\  ^iiich 

'  ihail  not  be 

known  by  the  furname  of  Shakefpeare^  and  not  by  the  taken  for  idem 
fumame  of   Shakepear^  by  which  he   ts  iadtAed,  &c«  piea,  condud- 
Wherefore  he  the  (aid  Samuel  Shakefpeare  prayed  judg-  ^fudgmlntK/tU^ 
mcnt  of  the  faid  indidmcnt,  a;id  that  he  may  not  be  {'jjj^f^^'; 
compelled  to  anfwer  the  fame.    To  this  there  Was  a  gc-  ^th  compelled 

^  .  ^  ^        to  anf'dfer  tbe 

neral  demtirrer  and  joinden  .   >m#,  u  (o<»4' 

Lawes  obje£lcd  to  the.  pTea,  i  ft,  That  a  defendant  in 
90  indictment  cannot  plead  in  abatement  a  mifnomer  of 
bis  furnamci  2  Hawkins's  P.  C.  cL  25./  68.  (0).    The 

reafoa 

(#)  The  Court  alked  what  authprity  wat  cited  In  the  book  for  this  ?  ThV 
quoutiont  are  as  foUow :  i  Hen.  5.  5.9  v^hith  was  a  cafe  of  treafon  $  but 
the  rule  is  there  laid  down  generaUy,  that  one  indidted  of  felony  cannot 
plead  a  mfnemer.  Unless  Sum.  343.)  which  cites  the  above,  and  applies  th« 
fame  rule,  as  to  mKno  ners  of  furnames,  to  treafon  and  felony.  Siaunf^ 
P,C.  iSi.  cap.  18.,  which  agrees  witlr  the  Summary.  3  Hen.  6.  s6.^ 
which  if  ai/ obiter  di^m  of  the  fame  rule  as  applied  to  a  mifnomer  of 
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1808.        rcftfon  probably  is  that  furnames  may  be  afTumed  or  larJ 
•  '  aficle  at  pleafurc.   [Lord  Ellenborough  C.  J.,  after  noticing 

azah^  '       the  authority  of  Lord  HaU^  as  leading  to  a  different  con- 
clufion  from  that  which  had  been  drawn  by  Hawkins^ 
obferved,  that  the  argument  now  nfed  would  go  to  (hew 
that  the  mifnomer  of  a  furname  could  not  be  pleaded  in 
abatement  even  in  civil  a£lions»3    ^dly,  This  is  no  mif- 
nomer,  being  idem  fonans,   though  differently  fpelt* 
[Lord  Ellenborough  C.  J.    The  final  e  might  not  make  a 
material  difference,  but  the  omiffion  of  the/  in  the 
middle  makes  it  a  differently  founding  name  from  the 
true  one.3    3dly»  There  is  no  proper  condufion  of  the 
plea ;  no  prayer  of  judgment  v  and  therefore  the  Court 
are  not  bound  to  give  judgment,  as  if  only  an  improper 
judgment  were  prayed.    The  conclufion  is  not  adapted 
to  the  fttbje£t-matter  of  the  plea ;  for  it  goes  to  the  jurlf* 


the  baptifmal  name  in  felony.  ^tbtU  B,ti»e»  5./.  14.  and  Rex  t.  Sbtr* 
moft,  IMe^  and  Otben%  Rip.  temp,  Hgr^,  30S*>  where,  to  an  indidment 
for  a  mifdemeanorj  Me  pleaded  a  mifnomer  of  his  fumame  in  abate* 
mcnt :  and  for  want  of  a  replication  by  the  king's  coroner,  Judgmenc 
was  entered,  that  he  be  difmifled  and  difcharged  from  the  prcmifes  fpa- 
Cified  in  the  fald  indi£lment,  and  that  he  depart  without  day.  And  the 
profecution  went  on  againft  the  other  defendants,  who  pleaded  net  guile jf 
end  went  to  trial. 

Lord  HaUj  e  vol.  p.  C.  175-6.  after  dating  the  rule  as  laid  down 
in  I  H»  $•  s*  ^'^^  1"  Staunf.  P,C,  that  a  miftake  of  the  funovne- 
in  an  indictment  fliall  not  abate  it,  adds  a  quaere }  and  afteiwarde 
fays  that  It  is  the  fafeft  way  to  allow  the  plea  of  mifnomer  botii 
as  to  furname  and  chriftian  name.  And  in  a  fubfequent  page  (1)8) 
be  lays,  that  if  the  defendant  in  an  appeal  cr  Indiilmcnt  plead  mifnomer  of 
hia  fumame,  the  plaintiff  or  king  may  aver  que  conus  per  un  nofme  ct 
Tautre  s  and  a  note  there  fubjoined  obferves  upon  the  original  cafe  in 
l/A  $.  5.  that  FUttb,  Coron.  274.,  in  his  abridgment  of  it,  makes  a 
quesre,  if  the  miflMmer  were  in  the  name  of  baptilhi.  See  aUb  Lajer*^ 
cafe,  6  StM,  Tr.  137. 

didkm 
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di£lion  of  the  Court,  rather  than  to  the  form  of  the        i8o8. 
ifldi£lment :  the  prayer  ought  to  be,  as  was  faid  in  Bowyer       — — 

The  King 

V.  Cooh  (a),  quod  billa  caflctur.     [,Bayley  J.   In  the  report        ogairji 
of  that  cafe  in  5  Mod.  Lord  Holt  only  fays  that  the  plea 
ihould  begin,  <<  Petit  judicium  de  billa  ^"  and  afceiwardsi 
that  it  muft  have  «*  its  proper  conclufion/* 

Dampter^  contra,  upon  the  lad  point,  obferved,  that  the 
defendant,  at  the  beginning  and  in  tlie  conclufion  of  his 
f\tZi  pray  judgment  of  the  indinment ;  by  which  he  mud  be 
underwood  to  pray  that  the  indi£lment  i^ould  be  quafiied : 
and  the  reit  of  the  prayer,  that  he  may  not  be  compelled  to 
gnfwer  the  fame ^  if  beyond  what  the  defendant  ought  to 
aflc,  may  be  rejedcd  as  furplufage.  But  he  referred  to 
Cadman  v.  Grendon  (^),  where  the  doftrioe  of  the  con* 
cluffon  of  pleas  was  much  difcufled :  and  there  it  is  faid 
that  the  prayer  in  the  conclufion  of  a  plea  to  the  perfon  is 
'*  if  he  (hall  anfwer/'  And  to  a  more  modern  authority, 
in  point,  of  The  King  v.  Mathew  Wefiby^  alias  Wefily^ 
T-  4  Ceo.  I.  (which  he  read  from  a  copy  of  the  re- 
cx>rd  (r),  furniflicd  by  Mr.  Dealtry^)  where  the  conclufion 

of 

{a)  I  U.  Rty.  64.     5  Mod:  146.  {h)  Lstcb,  178. 

(ORsxv.MatmswWsitby,  tliaiWtsTLr»£.  ^Ge*.  i.Rot.tS. 
^-Thit  wj»  an  information  filed  by  the  Attorney-General  in  E^ifttrf 
3  Gfo,  I.  againfl  the  defendant  for  a  mifdemeanor  in  aflaultin^  one  Bai' 
jamw  Carter,  a  conftahle  of  the  ward  of  Farringdon  fKttbwt  in  the  city 
of  London f  in  the  execution  of  his  office,  &c«  To  which,  in  the  fame 
tenn»  Matbti^9  Wejltji  by  bia  attorney  R.  H,,  appears,  and  fays  that  he 
U  the  psrfon  intended  by  the  name  of  Mathew  Wefihy^  alias  ^V^>  ^c« 
and  that  he  ou^ht  not  to  be  compelled  to  anfwer  to  the  information, 
becaufe  bis  light  name  is  Mathew  ff^ejley,  and  that  he  was  never  known 
by  the  name  by  wliich  he  is  charged  in  the  information,  &&.  and  this  he 
is  ready 'to  verify,  ftc«  Wherefore,  &c.  he  prays  judgment  of  the  faid 
information,  <f  et  fi  ipfe  ad  informationem  iftim  ulterius  refpondcre 

C  3  *com- 
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1808.        of  a  plea  in  abatement  to  an  indiftmcnt  for  a  mlfde- 
"""~~         meaner  waa  the  fame  as  in  the  prefcnt  cpfc ;  an*!  one  of 

The  Kino 

ag.^ir/t  the  cauftts  of  demurrer  dated  was  that  it  was  inaptly 
formed ;  which  was  overruled,  i  Com.  Dig-  3 ! .  Matement, 
F|  1 8.  mentions  the  fame  cafe  ;  and  that  it  was  fo  ruled  hj 
three  Juftices,  (viz.  Pratt  C.  J.,  Lyttieton^  and  P(nvys^ 
againft  W.  Forte/cue  J.  Wl\at  was  faid  in  Powers  ?.  Cook 
as  to  the  proper  concIuGon  applies  only  to  pleas  in  civil 
^Aions  i  and  the  dodrlne  is  certainly  laid  down  too  largely 
in  the  report  of  Lord  Raymond^  that  the  conclufion  niuft 
be  quod  billa  cafTctur  ^  for  that  would  not  apply  to  a  plea 
in  abatement  on  account  of  the  excommunication  of  the 
plaintiff.  And  this  conduGon  feems  more  proper  where 
there  is  no  apparent  vice  on  the  face  of  the  plea,  but  the 
only  objection  is  that  in  fa£l  it  does  not  apply  to  the 

* 

defendant. 

V 

Lawes^  in  reply,  fiid  t|iat  It  dici  not  appear  that  tho 
particular  objection  now  taken  was  made  in  the  cafe  of 
The  King  V.  fVeJlby  :  and  it  is  the  lefs  likely  that  it  (hould^ 
as  the  only  fpecjal  caufe  of  demurrer  there  afligoed  wa(i 
of  another  fort,  to  which  the  attention  of  the  Court  was 


compelli  dcbeat."  To  this  the  Attorney- General,  in  Trin,  3  C7r«.  3- 
dtmurred  fpecially,  for  ibat  the  defendant  p!eaded  by  attorney,  without 
any  fvecial  warrant,  &c.  when  he  ought  to  liave  pleaded  inperfon:  and 
aifo  <'  ^uod  Idem  placitum  haud  apte  formatum  ct  iacertum  rft.**  The 
defendant  joined  in  denvyrrcr,  &c.  **  unde  ut  prius  petit  judicium  de 
inforntatione  prxdi^S,  et  H  ipfe  ad  informationem  illam  ulterius  refpon* 
dere  compclli  debcat/*  Sec.  And  on  the  ]aft  day  ot  Trimtj  term 
4  Geo.  I.  the  following  rule  was  entered  :  '<  Super  maturam  delibera- 
tionrm  hie  in  curii  h^bitani  ordinatum  eft  quod  judicium  intretur  pro 
defrndente* 

Per  Curiam.'* 


probabj^ 
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probably  called.    The  utmoft  (Irij^nefs  is  required  in        1808. 
picas  in  abatement,  even  in  civil  anions,  -and  a  fortior^        " 

The  Kino 

in  criminal  cafes :  and  therefore  in  Hixon  v.  Binns  {a)         againft 

ihc  Court  gave  judgment  againft  a  plea  of  mifnomer  in       *''■■* 

abatement,  becaufe  it  concluded  with  praying  ibat  the 

H!l  might  ie  qua/bed^  inftead  of  praying  judgment  of  the 

hill :   and  Bowyer  v.  Cook  {b\  and  all  the  cafes  (hew  that 

it  is  not  enough  that  it  appears  by  the  fubje£l-matter  o£ 

the  plea  in  abatement  that  the  fuit  ought  to  abate,  unlefs 

there  be  alfo  a  proper  beginning  and  concluGon,  praying  * 

a  proper  judgment. 

Lord  Ellenborough  C.  }.  Praying  judgment  g^the 
bdiAment  means  no  more  than  praying  judgment  on  the 
indidment :  and  if  this  were  the  cafe  of  a  plea  in  bar, 
the  Court  would  give  that  judgment  which',  upon  the 
whole  of  the  record,  appeared  to  be  the  proper  judgment, 
though  not  regularly  prayed  for  by  the  party ;  according, 
to  the  opinion  oi  Montague  C.J.  (^],  which  we  had  once 
before  occaCon  to  advert  to  in  a  cafe  before  us  {d).  But 
in  abatement  the  Court  will  give  no  other  than  the  pro* 
per  judgment  prayed  for  by  the  party.  And  if  it  had 
not  been  for  the  precedent  cited  of  The  King  v.  Wejihy^ 
I  (hottld  have  been  much  inclined  to  think  this  plea  bad 
in  that  refpe£l  \  and  that  the  prayer  ought  to  have  been 
that  the  indidiment  Ibould  be  qua(hed.  And  without  the 
defendant  prays  a  particular  and  proper  judgment  in 
abatement,  the  Court  are  not  bound  to  give  the  proper 
judgment  upon  the  whole  record  as  they  would  be  in  the 
cafe  of  pleas  in  bar.     jHlere,  however,  is  a  precedent  pro- 

(«)  3  TVm  JUp,  185.  (^)  5  M^,  146.        (r)  Vlvwd,  66. 

(i)  Le  Brit  V.  Prnfilltnt  4  Eaft^  502.  599.  and  fee  Cb^mley  ▼.  fTtn* 
/Wff,  S  £«/,  171. 

G  4  duccd. 
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duced,  and  which  appears  to  have  undergone  much  cddk 
fideration  at  the  time,  and  waa  afterwards  referred  to 
by  the  learned  Judge  who  compiled  the  Digffi  as  a  pre- 
cedent proper  to  be  remembered ;  a^d  according  to  that, 
the  conclttfion  of  this  plea  is  good»  and  therefore  out 
judgment  mud  be  pronounced  accordingly :  and  if  the 
profecator  is  deCirous  to  have  the  queftion  farther  con^ 
fideredi  he  mzj  bring  a  writ  of  error. 


The  other  Judges  aflented:  and  the  following  judg^ 
ment  was  afterwards  entered  up : 

<'  Whereupon  all  and  finguUr  the  premifes  being  feen 
and  fully  undecdood  by  the  Court  of  bur  faid  lord  the 
king  now  herci  and  mature  deliberation  had  thereupon^ 
it  is  confidered  and  adjudged  by  the  faid  Court  here»  that 
|ie  the  faid  Samuel  Shakrfpean  be  not  compelled  to  anfwer 
the  faid  indiflment,  but  that  he  depart  hence  without 
day  in  this  behalf.'' 


The  King  againft  The  Inhabitants  of  Cow- 

HOKBYBORKE. 


Awdowcr        'T'WO  juftices,  by  their  order,  AdXtA  SepUmber  8th, 

baying  a  daush->      X  '         ywr*n-        r>  ^  mw  * 

ter,  placed  her  .1807,  rcmovcd  IVtUiam  ^raj^  a  pauper,  from  SVrf* 

age'  within*      iingion  to  Cc^vhoft/ytornf.    The  Seflionsi  on  appeal,  conn 

Jhet'ai  wTX   ^^^^^  ^^^  ^^^^^'  ^"'y^^  '^^®  ^P"*^^  ^^  **^  ^^'^  ^A 

m;iintaincd  afur   ^^^  following  Cafr, 

that  time,  and  ^ 

wiih  whom  (he  ^  V 

continued  to  rtfide  after  flie  came  of  age,  doing'1crvj(*e  for  him,  but  without  any  contraA' 

of  hiring  to  give  her  a  fettlement  of  her  oWn ;  the  father  in  the  mean  time  having  gone  out 

to  fervice     Held  that  on  her  coming  of  age  (he  was  emancipated,  although  her  father  con- 

^^m^^A     l%iwi%f»\t     Iwkltairl.     aC     Airh.     te\      r»i*#k|U«    and     TtlMV^rtrr     \\»m     if    /l%m    *Im<V     It^m     ■•M^Lf.  .      — I 
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The  pauper  TiT.  Gfaj,  being  legally  fettled  in  Cowio-        i8p8« 
peyhme,  fometime  after  the  death  of  his  wife,  who  died        '       " 
in  childbed  fifteen  years  ago  lz(t  JTiitfutttid^f  went  to        ^igm» 
fenrice,  and  hired  himfelf  to  one  Clarke  of  C^whoneyborne^  ^^  ***"* 

who  afterwards  remoTed  to  ^eddington'^  and  the  pauper    ^^^"^^27* 
left  him  at  Michaelmas  laft  1 8c6,  having  ferved  him  the 
five  preceding  years  under  a  hiring  for  a  year  in  Tedding* 
f9n.    On  the  death.of  the  pauper's  wife,  IT.  Nightingale^ 
who  had  inarried  his  filter,  took  to  and  maintained  the  in- 
fant, of  which  (he  had  been  delivered^  out  of  kindnefs  tq 
the  pauper ;  and  the  pauper's  daughter,  Elizabeth^  thea 
about  1 1  years  of  age,  went,  with  the  pauper's  confent, 
to  Nightingale,  for  the  p\irpofe  of  purfing  her  infant 
(fter.     The  infant  died  in  about  a  year  i  and  from  that 
time  to  this  ihe  has  continued  to  live  in  the  hgufe  of 
flightingale^  as  one  of  the  f^^mily,  but  doing  the  work  of 
a  fervant.     Nightingale,  who,  previoufl^  to  the  pauper'^ 
daughter  living  with  him,  kept  a  fervant,  would  have 
hired  a  fervant  if  (he  had  left  him :  but  he  never  hired 
her,  or  paid  her  any  wages  \  though  he  fdund  her  ia 
board,  clothes,  and  fuch  pocket-money  as  he  thought  fit. 
The  faid  Elizabetb  will  be  27  years  of  age  in  June  1808. 
Puring  all  the  time  (he  fo  lived  with  Nightingale  {he  con'> 
(idered  herfelf  as  liable  to  be  lent  away  whenever  he 
pleafed ;  and  be  confidered  her  as  at  liberty  to  quit  him 
when  (he  chofe  \  and  the  pauper  conceived  himfelf,  8$ 
her  father,  bound  to  receive  and  fupport  her  if  Nightinr 
fale  ceafed  fo  to  do^    But  the  pauper  was  not  a  houfe-*. 
iLceper  at  any  time  after  he  went  into  Clark^s  fervice. 
The  pauper's  daaghtet  JSlizaketb  was  never  hired  as  a 
feryant  to  Nightingale*    The  queftion  intended  for  the 
opinion  of  the  Court  was.  Whether  the  pauper's  daugh- 
ter Elizabetb  w^re »  under  the  ^ircuml^ances  of  the  cafe, 

fo 
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i8o8«         to  emancipated,  a<  to  enable  the  pauper  to  gain  a  fettFe« 
_        \        ment  by  his  fcrvice  with  Clari  in  Teddington^  under  fuch 
ss^infi        hiring  a9  aforcfaid  ? 

.  Tbelnbabitmtt 
of 

»OAiis.  *    *     Pari,  Praht  and  Pitsf,  in  fapport  of  the  orders^  con* 
tended  that  Elizabeth^  the  pauper's  daughter,  was  not 
emancipated  from  her  father's  family  at  the  time  of  his 
fervice  with  Clarke,  and  confequently  that  he  could  not 
gain  a  fettlement  in  Teddingion  by  fuch  fervicei  not  being 
an  **  unmarried  perfon^  not  having  child^'  within  the  ftat. 
3  IP*.  &  ^.  r.  It./  7.  and  the  cafes  which  have  fettled 
the  cooftrudion  of  that  claufe.     It  is  clear  that  Elizabeth 
did  not  live  with  Nightingale ,\r\  the  charafler  of  a  fer- 
▼Sint,  but  as  one  of  his  family,  and  that  fhe  had  not  gained 
any  fettlement  in  her  own  right*     And  it  is  equally  clear 
that  the  mere  circumftance  of  her  being  o(  age  did  not 
emancipate  her  ;  for  though  in  The  King  ▼•  Reach  [a)  an 
adult  leaving  her  father's  houfe,  and  going  inta  fervtce^ 
was  heM  to  be  emancipated,  as  having  contra£ied  a  re- 
lation  inconCdent  with  parental  control }  yet  Lord  Kenyan 
cxprefsly  difavowed  an  opinion  which  had  been  attributed 
to  him  in  the  cafe  of  Witton  cilm  Twambrdohes  ( J),  that 
the  mere  circumftance  of  a  child's  attaining  2 1  was  an 
emancipation  (r).    The  only  eftabliflied  cafes  of  eman- 
cipation are,  1.  by  the  child  gaining  a  fettlement  of  bis 
own ;  2.  by  marrying  and  becoming  the  head  of  another 
family »  3*  by  contrafling,  after  being  of  age,  a  relatbn 

{s)  6  Tfrnt  Kef,  247*  [})  J  Term  /?<•/.  355. 

(f)  Lord  Kenym\  difavowal  of  the  opinion  attributed  to  him  in  that 
tafe.  was  qualified,  namely^  "  if  the  Jm  cctit'mued  to  live  vuitb  the  father  t 
for  if  the  Ton  wtb  unbroken  eontimuance  remain  with  and  a  member  of  the 
fathcr*s  family,  he  is  not  emancipated.**  And  the  fame  doArine  W4S  laid 
^owa  In  Rix  v,  Sowerfyf  z  £ajf,  tji* 

incon^ 
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inconfiftent  with  parental  authority.     The  only  quedion         1 868* 
is.  Whether  this  cafe  fall  within  the  laft  clafs  ?    But      The  Ktko 
here  Oie  contradied  no  new  relation  with  her  uncle  ;  and      .  f^f  «>? 

^ '  Tfie  Inhabitamt 

her  father  could  at  any  time  have  recalled  her  to  him,  at  of 

COWHONITW 

leait  before  (he  came  of  age.    Then  whether  at  that        sQftMs. 

time  there  ftill  remained  the  animus  revertendi  on  her 

part,  and  the  animus  recipiendi  on  thepart'of  the  father, 

are  matters  of  h6t  to  be  colledkd  from  the  a£ts  and  de* 

clarations  of  the  father  and  daughter,  on  which  it  was 

.competent  for  the  Seflions  to  decide,  as  they  have  done^ 

in  the  affirmative.     It  isplain  that  the  parties  themfelves 

conGdered  that  the  ds^ughter  was  ftill  part  of  her  father's 

family;  and  Grofe  J.. laid  great  ftrefs  on  the  intention  of 

the  parties,  upon  the  queftion  of  emancipatloni  in  The 

fCing  V.  Roach^  as  Lord  Mansfield  had  done  before  in  Rtx 

v.  TcUingion  [a).     In  The  King  v.  Broadhembury  (i),  the 

fathe^ad  put  bis  daughter  in  the  work-houfe  at  the  age 

of  20,  where  (lie  remained  at  the  time  of  the  order  made  \ 

after  which  he  gained  a  fettlement  in  another  parifli, 

which  was  held  to  be  communicated  to  the  daughter. 

In  Rex  V.  IVoburn  {c)  the  child  under  age  was  aflually 

binder  another  control  than  the  father's,  being  a  drum* 

fdtx  in  the  fame  militia  regiment  with  him ;  yet  he  was 

ftill  conGdered  as  part  of  his  family,  being  fo  conGdered 

by  themfelves.    While  the  intention  of  the  daughter  to 

return  to  her  father  continued  unbroken,  her  ftay  with 

her  uncle  could  only  be  conGdered  as  temporary :   and  ia 

Rex  V.  SoHJuerhy  {d)  there  was  a  temporary  abfcnce  of  the 

fon,  after  he  was  of  age,  from  his  mother's  family,  for 

three  weeks  during  harveft-time,  which  was  not  con- 

pdercd  as  making  any  difference  in  the  cafe.     And  here 

ft 

{a)  Cald,  1S7.  (k)  H.  15  Cr.  3.  t  Canft*  SS* 

(c;  S  Trrp  £ej>.  479.  (d)  %  Eafi^  %lik. 
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1808,        the  reGdence  with  the  unde  was  by  confentof  the  father 

and  for  his  benefit.    They  next  objeded,  that  fuppofing 

aiainfi        the  fa£t  of  the  daughter's  living  apart  from  her  father,  at 

of  the  time  when  pie  was  of  agei  amounted  to  an  emanci- 

%^"iib!^~    pations  ftili  the  fads  of  this  cafe  would  not  warrant  the 

conclufion  that  the  father  gained  a  fubiequent  fettlement 

in  TeddingUn  j  for  it  appears  that  he  went  to  ferve  Ciarke 

in  Teddington  at  Michaelmas  i8oT^  under  a  hiring  for  a 

year ;  and  the  daughter  did  not  come  of  age  till  June 

1802  :  after  which  it  does  not  appear  that  there  was  any 

new  contra^  of  hiring,  but  he  went  on  in  the  fervice 

under  the  original  contradi.    Now  the  defcriprion  of  the 

fcrvant  muft  be  regarded  at  the  time  of  the  hiring  and 

not  afterwards,  according  to  ReK  v.  Allendale  {a)^  an4 

ftex  V.  New  Forrejt  {b). 

The  Courts  howeveri  conGdered  the  pauper  as  having 
lived  in  Teddington  under  fucceffive  yearly  hirings»  the 
fir  (I  hiring  being  ftated  to  be  for  a  year :  and  nothing 
further  was  faid  upon  this  point.  And  they  thought  it 
unneceflary  to  hear  the  Attorney -General  and  Jofepb 
Martin  for  the  pariQi  of  CowEoneyhrne,  on  the  princi* 
pal  point. 

Lord  Ellenborough  C.  J,    The  daughter  *  having 
been  originally  placed,  when  an  infant,  by  her  father  in 
her  uncle's  family,  continued  to  live  with  her  uncle  after  . 
,  (he' came  of  age  as  part  of  his  family  y  receiving  no  aiBft^ 

ance  from  her  father;  and  being  at  liberty  to  depart  from 
her  uncle's  when  (he  pleafed,  and  to  go  where  (he  chofe* 
She  was  of  age,  living  apart  from  her  father^  haying  her 
(upport  from  fouvces  independent  pf  him^  and  was  at 

{#)  3  Ttm  Mep.  382,  {k)  I  T&rm  Ref-  478. 

liberty 


Mn  THS  FORTT-BICHTH  TeIR  OP  GEORGE  III. 


93 


liberty  to  quit  her  uncle  when  (he  pleafedi  as  (he  herfelf        iSo8. 
coolidered.    If  this  be  not  emancipation,  it  would  be      TheK,^^ 
difficult  to  fay  what  is  (o,  and  when  it  can  take  efFe£t«  *"_,   ^s^'^nfl 

'  The  Inhabitanm 

Then  if  (he  were  emancipated  after  (he  came  of  age,  it  of  , 

Cow  HON  K  Y  * 

fellows  that  the  father,  by  the  conftrudiion  which  has        bokks. 
been  put  upon  the  ftatute  of  King  WiUiam^  gained  a  fet- 
dement  by  the  fubfequent  hiring  and  fervice  for  a  year  in 
Yeddingtort^  as  ''  an  unmarried  perfon,  not  luvtog  any 
chUd.'* 

Grosb  J.  The  daughter  lived  apart  from  her  father 
afler  flie  was  21  j  not  under  his  control,  nor  ha?bg  any 
contemplation  of  it ;  nor  receiving  any  affifbince  from 
him;  (he  was  therefoi^e  emancipated  when  her  £ithcr 
was  hired  for  a  year,  and  (erred  in  Tiddtngtan^ 

Le  Blanc  J*  The  queftion  is^  Whether  any  fettle* 
ment  gained  by  the  father  under  thefe  circumftance» 
could  be  communicated  to  the  daughter;  for^  if  fo,  he 
could  not  gain  a  fettlemefit  by  the  hiring  and  (ervice  in       ,  ' 

TeJdhgtan ;  add  that  queftion  depends  upon  this^  whe- 
ther the  daughter  continued  to  be  part  of  his  (amity  at 
the  time.  On  the  death  of  the  father's  wife,  he  broke 
op  houfekeepingy  ani)  the  daughter  was  fcnt  to  her 
unclej  with  whom  (he  continued  to  life  from  that  time ; 
he  fopplying  her  with  clothes  and  pocket-money :  and 
theve  (he  ftill  remained  after  (he  came  of  age.  Under 
thefe  drcumftancesi  living  away  from  her  father  before 
and  after  the  age  of  ai  1  he  having  no  houfe  of  his  own^ 
nor  giving  her  any  fupport;  I  think  (he  ceafedi  after  (he 
came  of  age,  to  be  part  of  her  father's  family ;  and  con- 
fcquently  no  future  fettlenKnt  gained  by  him  could  be 

commu- 
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i8o8.      'communicated  to  her :  and  if  (o,  he  gained  a  fettlemedt 
bj  the  hiring  and  fcrvice  in  Teddington»  ^ 


The  King 

1  be  inhabitants 
of 

'CoWRONtY- 


Baylet  J.  To  conftitute  emancipation^  it  is  clearly 
not  neceflarjr  for  the  child  to  have  acquired  anew  fpttie- 
ment  of  its  own :  the  c&fe  of  The  King  v.  Roach  is^  in  point 
to  that;  where  the  daughteri  being  an  adult,  by  leaving 
her  father's  houfe  and  going  out  to  feo^ice  was  held  to 
be  emancipated.  Now  where  is  the  diflFerence  between 
going  out  from  the  father's  houfe  after  21  to  feek  a 
liTelihoody  and  continuing  out  for  theiame  purpofe  after 
that  age,  where  the  abfence  from  the  father  is  fo  long  as 
it  was  here  :  the  father  too,  during  all  that  time,  having 
no  houfe  of  his  own,  and  having  indeed  contraQed  a 
relation  which  precluded  him  from  receiving  his  daugh- 
ter at  home. 

Orders  quafhed. 


Junt  29th* 


The  Kino  again/l  Hart  and  White* 


An  affidavit  'T^HE  defendants  were  the  printer  and  proprietor  of 

ed  bytheprinur  a  newfpaper  Called  The  Independent  JVhig^  and  weits 

Jnd  propriety  ^"^d  and  couvidled  before  Grofe  J.  at  the  Sittings  in 

«re"uil!ldT'*  iww/(w,  upon  the  profecution  of  the  Attomej-General^ 

^^yi^^^v  for  printing  and  publifliing  in  that  paper  a  Ebef  upon 

affidavit  con-  the  Lord  CHiief  Tuftice  of  this  Courts    The  ftat.  3  8  G.  q  • 

taincd-the  •'  .  ^         O  O 

names  of  the      r.  78*  for  preventing  the.mifchiefs  arifing  from  printing 
^"ITwhere  the  •  and  publifliing  newfpapers^  &c.  by  perfons  not  known^ 

paper  wa« 

priDCed,  and  the  title  of  it ;  together  with  the  preduOion  of  a  newfpapery  tallying  in  every 
refpcd  with  the  defcription  of  it  in  the  affidavit  j  ia  not  only  evidence  by,  chat  «A  of  di# 
publication  of  fuch  paper  hy  the  parties  rumed,  but  it  alfo  evidence  of  its  publication  an 
the  county  where  the  printing  of  it  is.deforibed  tQ  be :  and  thisj  upoa  the  trial  of  an  iafor* 
macion  for  a  libel  contained  in  fucli  newfpaper. 

cnafi^ 
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enafls, /i.  That  no  perfon  (hall  print  or  publifli  any        x8o8. 

ncwfpapcr  until  an  affidavit,  mad^and  figned  as  ^after-  ' 

mentioned,  (hall  be  delivered  to  the  commiflioners  of        ^gaiafi 

(lamps,  &c.  containing  (by/  2.)  the  names,  &c.  and       whi\1. 

places  of  abode  of  the  intended  printers,  publilhers,  and  ' 

proprietors  of  the  newfpaper,  and  the  true  defcription 

of  the  houfe  wherein  any  fuch  paper  is  intended  to  be 

printed,  and  likevtrife  the   title  of  fuch  paper;   which 

afEdavit,  by/  5.  (hall  be  (igned  by  the  perfons  making 

it»    By/  6.  &  7.  penalties  are  given  for  the  omiflion  of 

^  certain  notice,,  and  for  printing,  publifliing,  or  vending 

any  newfpaper  without  making  and  delivering,  &c.  fuch 

affidairit.     Then  by/  9.  all  fuch  affidavits  (hall  be  (iled 

and  kept  as  the  commiffioners  of  (lamps  fliall  dired  ;  and 

the  fame  or  certified  copies  thereof  <'  (hall  in  all  pro- 

**  ceedings  civil  and  criminal  touching  any  newfpaper, 

**  which  (hall  be  mentioned  in  a(by  fuch  affidavits,  or 

''  touching  any  publication,  matter,  or  thing  contained 

'*  in  any  fuch  newfpaper,  be  received  and  admitted  as 

*'  cofichifivt  evidence  of  tie  truth  of  all  fuch  matters  fet  forth 

*•  in  fuch  affidavits  as  are  hereby  required  to  be  therein  fit 

**  forth,  againft  every  perfon  who  (hall  have  figned  and 

**  fworn  fuch  affidavits  /'  *&c.  and  alfo,  <*  againft  every 

^  perfon  who  (hall  be  therein  mentioned  to  be  a  proprie- 
^'  tot^  printer,  or  publKher,  &c.  unlefs  the  contrary 
^'  Ihall  be  fatisfadlorily  proved.*'  The  loth  fe£lioo  givott 
another  penalty  againft  the  printers  and  publUhers,  omit* 
ting  to  ftate  their  names  and  places  of  abode,  &c. 
And  by/  li..*'  it  (hall  not  be  necefl^ary,  after  any  affi- 
*<. davit,  &c.  (hall  have  been  produced  in  evidence  as 
^  aforefaid  againft. the  perfons  who  figned  and  made 
<<  fuch  affidavit  or  are  therein  named,  according  to  this 
*<  a^'and  after  a  newfpaper  (hall  be  produced  in  evi* 
Y^  dence  intituled  in  the  fame  nunner  aa  the  newfpapec 

"  men- 
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j8o8.        *'  mentioned  in  fuch  affidayitj  &c.  is  intituled^  and  where« 

"""■*        •*  in  theniamcsof  the  printer  aftd  publisher  and  the  place 
ThcKiw*  *^  .  . 

47«N0        «  of  printing  ihall  be  the  fame  as  mentioned  in  fuchaffi- 

Whits.  "  davit,  for  the  plaintiffs  informaniy  or  profecutor^  orperfon 
<«  filing  to  recover  any  of  the  penalties  given  by  this  a5,  Xo 
**  prove  that  the  newfpaper  to  which' fuch'  trial  relates 
<<  was  purchafed  at  any  houfe,  &c.  belonging  to  or  oc^ 
<<  copied  by  the  defendant  or  defendants,  their  fervantst 
«  &c.  or  where  he  or  they»  &c«  ufually  carry  on  the  bufi**. 
<<  nefs  of  printing  or  publilhing  fuch  paper,  or  whete 
««  the  fame'  is  ufuaify  fold/*  And  by/  17.  The  printer 
and  publiiher  of  every  newfpaper  ihall,  within  fix  days 
after  publication,  deliver  to  the  commiflioners  of  damps, 
&c.  one  of  the  papers,  figned  by  fuch  printer  or  pub- 
l!(her  with  his  name  and  place  of  abode;  which  paper 
ihall  he  kept  by  the  commiffioners,  &c.,  and  ihall,  on 
application,  be  produced  ia  evidence  in  any  proceedings 
,    civil  or  criminaK 

At  the  trial  the  profetutor  gave  in  evidence  the  affi* 
davit  fworn  by  the  defendants,  with  their  hand-writing 
thereto,  and  delivered  to  the  commiflioners,  containing 
all  the  particulars  required  by  the  a£l,  and  amongft  the 
reft  the  defcription  of  the  place  where  the  newfpaper 
was  printed,  which  was  in  London*  And  an  ofiiter  from 
the  ftamp -office  (which  is  not  in  London)  produced  a 
newfpaper,  without  ftating  from  whence  h  came,  con- 
taining the  libel  in  queftion ;  which  newf|$apelr  anfwered 
the  whole  defcription  contained  in  the  affidavit,  and  ftated 
at  the  foot  of  it  that  it  was  printed  at  No.  33  >  IVarwek* 
lane^  London :  and  it  was  alfo  prored  that  the  defendant^ 
printing-houfe  was  at  die  fame  place. 

Clifford  now  moved  for  a  new  trial,  on  the  groitn(f; 
principallyi  of  the  want  of  ertdenee  tibat  the  defendants 

6  had 
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liad  publifiied  thci  libel  in  London,    Th6,^th  claufe,  he        1808. 
contcndcdi  only  made  the  affidavit  evidence  of  all  mat- 

'  '  The  Kino 

ten  fet  forth  therein ;  and  thefci  by  the  id  claufe^  are         againft 

14  All  T  jlD(t 

^nly  the  names^  additions,  defcriptionsi  and  places  of       Wbitb. 

abode  of  the  printers,  publifliers,  and  proprietors,  the 

defcription  of  the  houfe  where  the  paper  is  intended  to 

be  printed,  and  the  tide  of  fuch  paper.     But  this  does 

not  difpcnfe  with  legal  proof  that  the  libel  contained  in  . 

any  fuch  paper  ha%  been  publiflied  in  the  county  where 

the  trial   is  had :   for  a  paper  maj  be  printed  in  one  ^ 

place,  when  the  z(k  of  publication  may  be  in  another* 

And  the  defefi  pf  proof  in  this  rcfytSt  is  not  fupplicd  by 

the  nth  fedion.  which  is  confined  to  anions  or  informa- 

tiens  for  penalties  given  by  the  a£i,  and  cannot  affedl  the 

conftru£lion  of  the  9th  or  general  daufe,  which  extends. 

to  "  all  proceedings  civil  and  criminal,  touching  any 

ncwfpaper."    Then  as  to  the  1 7th  claufe,  the  objefk  was 

that  by  Comparing  the  newfpaper  fo  delivered  to  the 

commiflioners  with  any  other  of  the  fame  impreffion^ 

publiflied  in  the  county  where  the  trial  is  bad,  the  print* 

ing  and  publication  might  be  brought  home  to  the  parties 

defcribed  in  *  the  (lamp-office  documents :   but  it  could 

not  be  intended  that  a  publication  to  the  commiffioners^ 

under  the  exprefs  direAion  of  the  a£l,  fliould  be  deemed 

a  libellous  and  guilty  p^blication,  without  any  other  evi« 

dence  of  publication  in  the  fame  place.     As  in  the  cafe 

de  liheUis  famofis  (j),  and  in  LaniV%  cafe  (^),  the  de^ 

livery  of  m  libel  to  a  magiftrate  for  the  purpofe  of  invefti* 

gation,  being  enjoined  as  a  duty,  was  not  conGdered  as  * 

a  criminal  publication.    And,  befides,  the  newfpaper  was 

only  prodaced  by  an  officer  from  the  ftamp-office,  with« 

out  any  proof  how  it  came  there,  or  from  whom  it -was 

received. 

(«)  5  tif.  115.  *.      (>)  9  9tf.  59. 

VouX.  H  Lofd 
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1808.  Lord Ellembokodgh  C.J.  decIitKd  j-  ■'t  i-^  opj« 

^  .nioo;  and  the  reft  of  the  Court  were  clcj   v        .*  vd 

The  Kino        ,         _  *■  /!•  .  . 

^arfl/9         that  there  w^8  Ittlncient  eyideiice  not  only  oi   tK^    ;  ub- 

WsiT^       licaiiooi  but  of  the  publication  in  London.    The  reafons 

were  moft  fully  ftated  by 

B  ATLET  J. :  who  faid — As  to  the  efidence  of  publication^ 
the  ftatute  was  pafied,  as  the  title  of  it  ftatcSj  for  the  purr 
pofe  of  ^*  preventing  the  mifchicfs  arifing  from  printing 
and  publiOiing  newfpapers  by  perfons  not  known  :**  and  it 
y9AS  meant  to  facilitate  the  proceedings,  either  cirilly  or 
criminally y  againft^he  fcveraL  perfons  concerned  in  fuch 
publications*  For  this  purpofe  the  a£l  requires  an  aiEda?it 
to  be  m^de  by  the  printers,  publifliers,  and  proprietors^ 
fpecifying  their  names  and  places  of  abode,  a  true  defcrip- 
tion  of  the  houfe  where  the  paper  is  to  be  printed,  and  the 
title  of  the  paper.  And  fuch  affidavit  is  made  conclufive  of 
the  fereralfafis  ftated  in  it,  as  againft  the  perfons  figning 
it;  unlefs  they  fliew  that  they  ceafed  to  be  the  printers  be« 
fore  the  period  of  the  particular  publication  complained 
of*  Now  fuppofe  the  a£i  had  ftopped  there,  and  it  had 
been  proved,  as  in  this  cafe,  that  a  paper,  fuch  as  is  dc* 
Jcrtbed  in  the  affidavit  made  and  figncd  by  thefe  defend- 
,  anti,  had  been  publifhed,  the  affidavit  is  made  conclufive 
4lvidence  a^inft  them,  that  one  of  the  defendants  was 
fhe  printer  and  publiflier,  and  the  other  the  proprietor  of 
a  paper  fo  intituled,  and  that  it  was  pruited  at  the  phicc 
theirein  defciiked,  which  is  within  the  city  oi  London  9 
»Am  wbnM  have  been  pcima  facie  evidence  that  the  paper 
^produced,  tallying  with  that  defcription,  was  publiibed 
by  them  ihere ;  and  would  have  called  upon  them  t^ 
prote  that  it  waa  a  £abriCalioif :  and  if  it  were,  there 
could  have  been  no  difficulty  in  their  making  that  proof. 
Bnt  the  a£l  goca  furthef^  and  by  the  i  »th  fc^iion  ex- 

pvefelj 
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«if 


pietslj  ena&s,  that  after  fuch  affidavit  ihali  be  produced 
in  eridence  againit  the  perfon8  figning  the  fame^  &c.» 
Md  after  d  newfpaper  (hall  be  produced  in  eyidence  in* 
tituled  in  the  fame  manner  als  the  newfpaper  mentioned 
in  fuch  affidavit ;  and  wherein  the  name  of  the  printer  aiid 
pnbliflier,  and  place  of  printings  ihall  be  the  fame,  itjbalt 
ftot  ie  neteffarj  for  the  plaintiff,  informanti  or  profecutor^ 
ovi  perfin  feeking  to  recover  an j  of  the  pendltiet  given  by  this 
dQj  to  prove  that  the  nevffpaper  to  nvhicbfuch  trial  teldtet 
^as  purchdfei  at  dnj  boufiy  kc.  belottging  to  cnr  occupied 
by  the  defendants  or  their  fervafnts,  &c.  or  where  they 
tifually  catry  on  the  bufinefs  of  printing  of  pu1>Iifliing 
fuch  paper,  or  where  the  fame  is  ufually  fold*  And  I 
cannot  conQder,  aS  the  obje£lron  foppofts,  that  all  thefe 
dcfcriptions  of  perfons^  namely,  plaintiffs  informant^  of 
Profecutbr^  OR  perfontttVxng^  &c.  apply  to  the  fame  perfonf 

fieling  to  recover  penalties  given  iy  the  a8  s  but  I  take 
thofe  words  to  apply  to  a  plaintiff  feeking  to  recover 
damages  in  an  a£!ion  foV  the  civil  injury  fuftadned  b/ 
htm  frdm  the  publication  of  a  libel;  to  the  informant  in 
sn  information  granted  by  thiv  Court  or  exhibited  bf 
fhe  Attorney  Qenerdl  for  the  fame;  to  a  profecutor^  pro- 
fecuting  by  indidment  for  the  libel  i  or,  taftly,  16  an]f 
perfon  feeking  to  recover  penalties  under  the  z6t.  There* 
fore,  independent  of  the  lith  fedion,  I  fiiould  have 
thotght  that  the  Evidence  offefed  was  primar  facie  evi<* 
dence  of  the  publication  of  the  paper  by  the  defendants 
fo  London  :  but,  taking^  that  fcfEion  in  aid,  which  is  not 
confined  to  fuits  for  recovering  penalties,  there  can  be 
no  doubt  that  the  neceffity  of  further  proof  Was  ftiper* 
ftdcdi 

Rale  refiidTcdir 
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lSo8. 


mdfi^jay,        Plimpton,  AiGKnee  of  the  Sheriff  of  Berks, 

againji  Howell  and  Another.  , 

Where  the  prin-  npHIS  wa»  an  aaion  pn  the  bail-bond  againft  the 

cipal  lurrender-     J^  ^  P 

ed  to  (he  gaoler  bail :  and  the  principal  having  furriendered  himfelf 

at  the  county  *  ** 

gaol,  in  dir-  to  the  gaoler  at  the  county  gaol  before  1 2  o'clock  on  the 
bail  to  the  me-  firft  daf  of  Eqfiir  term,  being  the  return»day  of  the 
o'clock^  (be  writ;  which  furrender  was  not  in  fa&  accepted  by  the 
SSif  be?i  the  ttnder-Jheriff,  who  lived  1 7  miles  oflF,  until  the  next  day 
returp.-day of     j,-  ^  letter  by  the  pod;  after  which  the  plaintiff  took  an 

Che  writ,  and         '  /  r       »  r 

the  under-         affigoment  of  the  bail-bond  with  notice  of  the  furrender : 

Iheriff  fignificd      ,  ,         ,      *.  .  .      .        ^ 

liis  aflent  to  the  the  queftion  wast  Whether  the  furrender  were  in  time  r 

Ibirrnderby  '  • 

return  of  poft 

a*ih^dm!nic  '  ^^^  Attorney-GeneriJ  (hewed  caufe  againft  a  rule  for 
h^id^fuffi" '  ftaymg  proceedings  for  irregularity ;  contending  that  the 
todifchargcthe    furrendcr  was  BOt  effe£tual  till  the  flicriff  had  afiented 

bail-bond y  of 

which  the  plain-  to  it^  which  was  too  late  after  the  return-day  of  the  writ, 
an  aiTtgnment  The  rule  is  that  a  party  who  has  given  a  bail-bond  cannot 
trtthTKifw  of  fwnrcnder  even  before  the  return  of  the  writ  without  the 
ftith  furrender.    jflj.„t  ^^f  ^^it  flicriffC^):  then  the  aflent  of  the  iheri(F 

after  the  condition  of  the  bail-bond  is  broken  can  fignify 
nothing. 

Walton^  contr^,  was  ftopped  by  the  Court. 

Gkosb  J.  It  appears  to  us  that  the  furrender  was  ia 
time,  and  therefore  that  the  proceedings  on  the  bail-bond 
fliottld  be  ftayed. 

(tf)  Vide  Bmultw  ▼.  ^^ilffa^  i  Eajf,  393.  and  vide  Jviet  v.  Lander^ 
€  *rirm  Rep.  7$3«     Stamper  v.  MUktmmef   7  Term  Rep.   iia.    }Ijde  v. 
PnHjkard^  8  Term  Rep.  456*  with  tlie  MS.  cafes  there  cited,  and  AfW- 
d0€kt  v/BuIkeckg  iRof.  &  Full.  315. 

I  •  Lb 
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Lb  Blanc  J.    We  do  not  mean  to  fay  that  the  aflent        i8o8t 
of  the  QieriiF  to  the  funrender  may  be  given  at  any  indc-       .' 
finite  time  or  to  any  perfon ;  but  this  was  a  furrendcr  to         agmnfi 
the  gaoler  of  the  county  gaol  before  the  return  of  the 
writ^  and  the  aflent  of  the  uoder-flieriiF  was  given  the 
next  day  by  letter,  which  was  as  foon  after  as  the  dif« 
tance  would  reafon;tbIy  admit,  of,  to  confirm  the  ante- 
cedent furrender. 

Pir  Curiam^  Rule  abfolu(c« 


^      ^                                                 .  June  loih* 

"  j^HE  qucftion  turned  upon  a  plea  of  tender  of  loA  in  To  makeaiegii 

afliimpfit;   on  which  the  evidence  was,  that  the  muA^eithtrbe 

defendant,  having  been  employed  as  attorney  for  the  ""2^"^"^^^*^ 

plaimiff,  had  in  that  charaAer  received  for  his  ufe  ic/.  in  produced,  or 

part  payment,  and  on  Roine  from  home  for  a  time  left  the  <^  ><  ^^^  ^ 

'^        '^  ^                              5       5  djfpenfcd  with 

lo/.  with  his  clerk  there.  That  fome  time  after  the  plain-  by  the  exptefs 

tiff  called  and  demanded  16/.  8j.  11J.9.  which  he  faid  he  equivalent  aa 

fuppofcd^Mwhadreccivedi  whcntheclerk  told  him  that  Th^i^'"^* 

Evans  was  gone  from  home,  and  had  left  with  him  10/.  to  ^JSant^'on^dc- 

give  to  the  plaintiff  when  he  called.    The  plaintiff  faid  P^^'^K  from 

^  homci  left  lo/. 

he  would  not  receive  the  10/.,  nor  any  thing  lefs  than  with  bis  clerk 

'                 /           o  forthepIaintiflTj 

his  whole  demand.    (At  that  time  no  more  had  been  of  which  the 

received,  chough  the  remainder  has  been  fince  received  the  pUintiir 

by  ihe  defendant.)    The  clerk  did  not  offer  the  lo/.  and^demanded  a 

And  thereapon  it  was  objeded  that  this  was  not  fuffi-  l^wntiff  fiSd 

cicnt  evidence  to  fupport  the  plea,  and  Graham  B.,  before  ^ccdre  the'^L: 

.whom  ihe  cafe  was  tried  at  Monmouth,  being  of  that  P?  '"^  '^'"S 

°  lefs  than  hit 

jopinioD,  idire^d  the  jury  to  find  a  verdi^l  for  the  plw-  wholes  emandi 

./rr         i^            ,•.,...,  hul  the  c/frk  <ij 

$m  for  the  loA ;  which  they  did.  mt ojftr  the  iol* 

th'Mwaslield  to 

-_  be  no  tenders 
H  3                             Dauncey, 
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Daunceff  in  the  laft  term,  moved  for  a  new  tria),  on 
the  ground  that  the  declaration  of  the  plaintiflF,  that  h^ 
4tgm^  would  not  receive  the  lo/.  left  with  the  cleric,  excufed 
'  ^  *  the  latter  for  not  holding  the  money  out  to  him  in  hif 
hand,  and  made  the  offer  to  pay  it  a  fufficient  under  in 
law.  Apd  he  referpd  to  Dwglas  v.  Patrick  (a\  where 
the  evidence  of  the  tender,  which  was  held  to  be  good, 
(though  joined  with  another  fum  on  a  different  account^ 
no  objcdion  being  made  on  that  account,)  was  that  the 
defendant  faid  <f  he  had  8  guineas  and  a  half  in  hit 
pocket,  which  he  bad  brought  for  the  purpofe  of  fatisfy* 
ing  both  the  demands }"  but  the  plaintiff  then  told  him, 
f<  that  h^  need  not  give  himfelf  the  trouble  of  offering 
St ;  for  he  would  not  take  it,  as  the  matter  was  then  ia 
the  hands  of  his  attorney/'  As  to  which  Lord  Kenjm 
fud|  that  it  was  no  obje£lion  to  the  tender,  that  the  mo<f 
ney  was  not  actually  produced,  becaufe  what  was  faid  by 
the  plaintiff  fuperfeded  the  neceffity  of  it.  ,  He  now 
fupported  his  rule  on  the  fame  gro^n^  j  being  calle4 
upon  by  the  Court,  who  thought  it  unneceffary  to  h^af 

Lord  EitENpoRotJCH  C.  J.  The  learned  Judge's  di« 
f e£l;ion  was  right.  The  aftual  produdion  of  the  money 
due,  in  monies  numbered,  is  not  neceffary,  if,  the  debtor 
having  it  ready  to  produce  and  offering  to  pay  it,  the  credi- 
tor  difpcnfe  with  the  produ^ion  of  it  at  the  time,  or  do 
any  thing  which  is  equivalent  to  that.  But  here,  on  the 
contrary,  it  is  ezprefsly  ftated,  that  the  elerk  did  not  offer 
^ii  loA  He  only  talked  about  having  had  lo/.  left  with 
^im  to  give  to  the  plaintiff  when  he  called,  without 
inakiog  any  offer  of  it  >  which  is  not  a  tender  in  law^ 


Gro$e 
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I 

Grose  J.    Either  there  mud  be  an  aQual  offer  of       1808. 
the  money,  or  the  party  muft  be  ready  to  pay  it  at  the  • 

dme  when  the  aAual  offer  of  it  is  difpenfed  with.  ^^ 

1 
Le  Blamc  J.    There  muft  either  be  an  a£lual  offer  of 

the  money  by  the  one  party,  or  a  difpcnfation  of  fuch 

offer  by  the  other :  and  here  there  was  neither. 

Batlet  J.  was  of  the  fame  opinion,  and  referred  to 
the  cafe  of  DuUn/on  v.  Siee,  before  Lord  Kenyon^  4  Effp 
N*  P-  68.5  in  confirmation  of  it.  There  the  defendant 
went  to  the  plaintiff's  attorney,  and  faying  that  he  was  * 

come  to  fettle  with  him  the  plaintiff's  account,  proi* 
doced  a  paper  containing  the  ftatement  of  the  account, 
in  which  he  made  the  balance  5/.  5/.,  which  if /aid  hf 
fvat  ready  to  /ay,  but  produced  no  money  nor  notes*  Th9 
plaintiff's  attorney  faid  he  could  not  take  that  fum,  af 
his  client's  demand  was  above  9/.  This  was  held  to  be 
no  tender :  for  there  (hould  have  been  an  offer  to  pay 
by  producing  the  money,  unlefs  the  plaintiff  difpenfe4 
with  the  tender  cxprefsly,  by  faying  that  the  defend* 
apt  need  not  produce  the  money  as  he  would  not 
^pccpt  it, 

Rule  difcbar|;ei}« 


PI  ^. 
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1808. 


jwstih.        Pi^cocK,   Adminiftratrix  of  Peacock,  againjl 

Harris. 

AcoUeAoror     rpHE  plaintiff  declared,  in  afTampfit,  that  the  defend* 

renter  of  turn-       X  , 

pike  (•Us,  ant  was  indebted  to  the  inteftate   as  farnnrr  an4 

chough  illtgally 

appointed^         renter,  appointed  according  to  the  ftatute,  of  the  tolls 

vrirhout  the  ,  ,  ...  , 

ibrixM  prtfcrib-  payable  at  a  certain  turn  pike -gate,  and  at  certain  cranes, 
^Ui^nt*M*^y  engines,  and  weighing-machines  there  duly  ercacd,  for 
iliU  recover,       cattle  and  carriages  of  the  defendant,  which  had  travelled 

upon  a  count  ^  ^         '  . 

ibr  an  account  upon  the  tumpikc-road  and  through  the  gate,  and  for 
amount  of  the  other  Carriages  of  his,  which  had  travelled  on  the  faid 
he  had  credited .  Toad  and  been  weighed  at  the  engines,  &c*:  and  that 
Ill!ffii^*thr^^^^^  being  fo  indebted,  he  pramifed  payment  to  the  intcaate, 
*j^?Jg."5  "?  &c.  There  was  another  count  for  the  gate  tolls  only, 
made  10  the       and  a  third  on  an  account  ftated  with  the  inteltate.    And 

plaintiff '•  title  '  .     *  . 

by  the  truftees  there  were  three  Gmilar  counts  on  promifes  to  the  admi^ 
the  turppike.  niftratrix.  At  the  trial  before  Chambre  J.  at  Hereford^ 
tiff  having  fent  ^^^  ^^^^^  ^^  ^^  turnpijce  commiffioners  produced  their 
Itt'coSm^"'  book,  by  which  it  appeared' that  on  the  3d  of  J|f^^  1803 
the  toiu  due,      |jjg  gates,  &c.  in  queftion  were  let  by  them,  in  the  mode 

^ho  not  long  ^  .  .  /  .»  ^ 

after  fent  5/.       prefcribed  by  the  ftatutc,  to  PtacocL  the  intellate.  Tor  one 

incJofed  in  a  let.   *^  ,  .  ,    ,  . 

ter  to  the  plain-  year ;  after  which  he  continued  tenant,  not  under  a  frefh 
heftuedthatflie  letting,  io  the  form  required, by  the  a£l,  but  under  a 
rniMind*rm:xt     written  coutra^l  produced  from  the  papers  of  the  com*, 
d^nwof  fu!h      ^ffioners,  dated  ift  of  May  1804,  fignedby  the  intef- 
an  account         ^atc,  and  onc  Mill  as  his  furcty ;  under  which  the  in- 

Aated,  and  a  re-  '  ^  '  ' 

cognition  rf  the  tcftate  paid  his  rent  to  the  clerk ;  the  laft  payment  beine 

imeflate't  title  ...        .../,.         ,  .r*^,  ^        • 

to  be  accounted .  made  by  the  plamtiff  on  the  24th  of  July  1805,  after  the 
2^  ^  in teftate's  death,  for  the  year's  rent  ending  id  of  Junt 

preceding.     The  pl£n tiff's  daughter  then  proved  that 
fhe  lived  with  her  father  and  mother  at  the  gate ;  that 

(he 
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the  kept  an  account  of  the  extra  toll:   (/.  e,  for  waggons        i8o8. 
pver-w^ght .)  that  her  father,  the  intc|late,  had  made  ' 

PlA^OCK 

out  an  account  of  what  was  due  to  him  from  the  defend-  a^ateg 
2ntf  amounting  to  23/.,  which  (he  had  delivered  tathe 
(lefendaDt  di>QUt  t^o  months  befoje  her  fa^hcr'^  death, 
who  died  in  January  1805  :  and  in  ^^frif  following  (he 
delivered  to  the  defepdant  another  account  of  60/.^  ip- 
eluding  charges  of  over- weights  arifing,  fome  befpre^ 
fome  after  her  father's  death.  That  the  defendant  after- 
wards  fent  5/.  iuclo.fed  in  the  foUoY^ing  letter  :  <<  Mrs. 
f^eacock,  inclofed  you  have  five  bill?,  value  5/.,  and  jou 

/ball  have  the  remainder  next  week.  P.  harrism  Here^ 
fordy  July  3  id,  1805/'  The  defendant's  counfel  infiftcd 
^hat  the  inteftate  had  no  right  to  the  tolls  }  the  contra£^^ 
after  tl^e  fir  ft  year,  not  having  been  made  in  comformity 
to  the  a£l ;  apd  confe<]ttent}y  that  (he  pJaintiiF  could  not 
.maintain  the  aAion.  And  further,  that  the  charges  for 
over -weights,  though  contra£led  to  be  let  with  the  other 
tolls,  could  not  be  fo  let.  But  it  is  unneceflary  to  enter 
into  the  latter  obje£lion,  as  it  depended  on  the  parti- 
cular wording  of  the  cUnfe^  in  tjie  a£]t,  and  ultimately 
the  Court  thought  it  was  not  well  founded.  The  jury 
found  a  verdi£l  for  t)ie  plaintifi^  for  the  aipount  of  the 
firft  bill  delivered,  4cdu£ling  the  part-payment;  and  the 
defendant  had  leave  to  move  the  Court  to  enter  a  nop* 
fuit ;  which  was  done  accordingly  in  the  laft  term. 

Pauncey  and  Wigley  now  Qiewed  caufe  againft  the  rule 
for  entering  a  nonfuit,  and  admitted  that  the  coUedlor 
was  not  duly  appointed  under  the  a£l,  and  therefore  that 
the  fpecial  counts  could  not  be  maintained  i  but  they 
felled  upon  the  account  dated,  evidenced  by  the  wfit* 
ten  account  of  the  tolls  fent  in  to  the  defendant  by 

the 
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t8o8*  tbe  inteftate,  and  by  the  defendant's  part* payment  of 

•"""*  5/.,    and  promife    to  the    plaintiflF   to   pay    the   re* 

aga'mft  niainder* 
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Abbott^  in  fuport  of  the  rule,  objedcdi  amongft  other 
matters,  ift,  That  the  truftees  muft  either  let  the  tolls 
in  the  form  required  by  the  a£l ;  which  it  was  admitted 
had  not  been  purfued^  and  therefore  no  title  pafled  to 
the  lefiee  ;  or  he  can  only  be  confidered  as  their  ferrant, 
appoiiited  to  colleQ;  the  tolls  for  them ;  and  then  this 
a£lion  could  not  be  maintained  in  his  right*  adly,  If 
there  were  no  original  right  of  aAion  in  the  plaintiff's 
inteftate,  the  accounting  to  him  or  to  her,  would  not 
give  her  a  right  to  recover  as  upon  an  account  ftate<L 
gdly,  There  was  no  evidence  of  an  account  ftated ;  to 
conftttute  which  there  muft  be  a  demand  on  the  one 
hand,  which  is  acceded  to  on  the  other:  but  it  does  not 
appear  that  the  letter  referred  to  the  prior  demand  madq 
for  the  tolls. 

Lord  Ellenborouoh  C.  J.  The  firft  queftion  is, 
Whether  any  account  were  ftated  at  all  between  thefe 
parties?  The  evidence  of  this  on  the  one  fide  are  the 
accounts  fent  in  to  the  defendant ;  on  the  other,  the  let* 
ter  from  the  defendant  to  the  plaintiff  after  her  hu(band*s 

death,  in  which  he  inclofes  5A,  and  fays  that  (he  (hall 
have  the  remainder  next  week.  Now  that  muft  refer  to 
the  remainder  oi  fome  account  previoufly  in  the  contem- 
plation of  the  parties,  which,  not  being  fpecified  in  the 
terms  of  the  letter,  was  to  be  afcertained  by  the  jury 
from  the  reft  of  the  evidence,  and.  the  circumftances  of 
the  cafe ;  and  they  by  their  verdi£l  have  afcertained  it  toi 
relate  to  the  account  of  the  tolls,  which  it  appears  wai^ 

2  befor^ 
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before  that  time  feot  in  to  the  defendant :  and  that  ia 
endence  of  an  account  ftated  between  theni.    Then  it  is 

PlACOCK 

iaid  that  t^is  account  was  ftatedi  with  refpe£i  to  the  in-         «^«m>f 
teftate,  in  a  charaAer  ia  which  by  law  it  could  not  ezift, 
becaufe  he  was  not  legallj  appointed  colic Aor  of  the 
tolls.    But  if  the  defendant  accounted  with  him  in  that 
chaiadcT,   having  received  credit   from  him  as  fuch, 
thereby  admitting  him  to  be  a  perfon  to  be  accounted 
with  for  the  tolls,  he  (hall  not  now  be  permitted  to  dtf- 
pute  his  title  to  recover  the  balance  of  that  account.    In 
like  manner  as  a  tenant  ia  taken  to  admit  the  title  of  the 
landlord  under  whom  he  holds,  and  which  he  is  not  per* 
mitted  afterwards  to  difpute.    It.  is  %  diflFerent  queftion, 
whether  the  commifliooers  might  not  difpute  the  intcf- 
tate's  title  to  rebeire  the  tolls :  though  that  might  be 
the  ground  of  an  equitable  account.    But  I  do  not  think 
it  neceflary  to  refort  to  the  ground  of  an  equitable  ac- 
count ftated ;  for  I  go  upon  this,  that  the  defendant  has 
Rcognized  the  title  of  the  party  with  whom  he  has  ac* 
counted.    Therefore  finding  nothing  illegal  in  the  items 
of  the  account,  no  breach  of  duty  in  the  intcilate,  no 
coidpounding  of  the  tolls  in  fraud  of  the  ad  of  parlia- 
ment, but'only  giving  credit  for  them  to  a  future  day ; 
no  collufive  bargain  in  prejudice  of  the  commiflioners ; 
and  confideriog  that  the  defendant,  who  has  accounted 
with  the  plaintiff,  has  thereby  recognized  her  title  to 
receive  the  tolls  on  account  of  the  inteflate,  I  think  the 
?erdi&  ought  to  iland. 

Grose  J.  was  of  the  fame  opinion. 

Le  Blanc  J.    I  am  glad  that  a  medium  of  proof  has 
been  found  to  fuftain  the  juftice  of  the  cafe.    It  was  a 

quefUoa 
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l8o8.  queftion  for  the  jury  to  decide^  whether  by  the  defend** 
^""^  ant's 'having  received  the  account  of  the  tolls,  and  making 
M^shfi  no  obje^ion  to  it^  he  did  not  recognize  that  fo  much 
was  due  from  him  on  that  account.  But  it  is  faid  that 
there  is  a '  fundamental  objedion  to  the  charadler  in 
which  the  pluntiflF  fues }  for  that  the  inteftatCi  net  having 
been  legally  appointed  colleflor,  muft*  be  taken  to  have 
received  the  tolls  merely  as  the  fervant  of  the  truftees. 
But  as  neither  the  tiuftets  nor  the  creditors  of  the  torn- 
pike  make  any  objeAion  to  his  title,  (hall  it  be  permitted 
to  a  third  perfon,  after  having  treated  with  the  inteftate 
as  a  perfon  legally  entitled  to  receive  the  tolls,  and  having 
4£lually  fettled  an  ^account  with  him  for  the  amount^ 
Oiall  it  be  permitted  to  fuch  an  one  now  to  objeA  to  the 
plaintiflF's  recovery,  not  upon  the  fpecial  count,  but  upon 
the  account  ftated  ?  It  has  been  alfo  objedcd,  that  the 
tolls  are  not  the  fubjeA  of  an  adion^  but,  if  refufed^ 
could  only  be  levied  by  diflrefs  upon  the  carriage,  &c. 
when  pafling.  The  z€t,  however,  only  fays  that  they 
fliall  not  be  compounded  for;  it  d«es  not  fay  that 
credit  (hall '  not  be  given  fpr  them,  where  there  is  no 
collu(ion*  Therefore  when  the  jury  have  found  that 
the  defendant  has  accounted  with  the  plaintiflF  for  thefe 
very  tolls  upon  the  footing  of  the  iotellate's  title,  he  (hall 
not  be  permitted  now  to  difpute  that  title  upon  the  count 
for  the  account  ftated. 

JSiTLEsr  J.  concurred 

Rule  difcharged* 
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Hicham,  and  Elizabeth  his  Wife,    againjl   rhurfj^, 

RlDGWAY. 

TTPON  CTTOT  brought  to  rcvcrfc  a'  recovery  fuffcrcd  ifaperfonhavr 
by   if^m.  Fcwdin,  the  younger,  of  certain  lands  o/knowSga** 
in  the  county  palatine  of  Ciejler,  of  which  he  claimed  i'dcdll-ttil^''^ 
to  be  firft  tenant  in  tail  under  indentures  of  the  16th  T/'iTJ^^7.'^^ 

that  tatt,  which 

and  17th  of  December  xi6^^  it  appeared  that  the  pre-  "*8a»nftWsm- 
mifes  were  limit;ed  in  remainder  to  the  firll  fon  of  the  time,  ithevi* 
body  of  Wm.  Fewdetty  the  father,  in  tail,  with  remain-  ha  as°hcc«^en 
dcr  to  the  fecond  and  other  fons  in  tail,  remainder  to  the  afurMs  de«h, 
daughters  in  tail :  under  which  laft  limitation  the  plaintiff  been  examined* 
Elizabeth  claimed,   in  default  of  heirs  male  of  IVm.  '?  '^  *"  ***•  "^*- 

time.    And 

Fowden  the  father,  as  heir  of  the  body  of  Mary^  his  only  therefore  an  en- 

»-r«i  %    r      r      t      %  '    ITJ  made  by  a 

daughter.     The  record  let  forth  the  recovery,  which  man-midwife 
was  of  the  Scffion  at  Chejier^   on  the  i6th  of  jipril  hiding  delivered 
29  Gfo.  3.,  and  appeared  to  have  been  acknowledged  at  chTid'^a^cc?. 
Macclesfield  on  the  ijth  of  jlpril  ijSp,  and  that  an  affi-  J?^"  ?«  w^^"' 
davit  was  fwom  on  that  day  by  Wm,  Morlev.   Wm.  '«'-B^r  in  which 

^  he  had  made  a 

Fcmden  fen.,  and  Mary  the  wife  of  John  Orme^  in  which  charge  for  bis 

Wm*  Fvwden  fen.  fwore  « that  Wnu  Foniidin  the  younger  which  wai' 

was  bom  on  the  fecund  oi  April  1768,  but  that  being  a  T^itl^/^^' 

proteftant  diffcntcr,  no  entry  was  made  of  his  baptifm  ^l^^  *^"/  ** 

in  any  recifter."     And  Mary  Orme  fwore  that  flic  was  ^"^h  child  at 

'        ®         _  "^  ,  ,  the  time  of  hit 

aunt  to  Wm.  Fowdtn  jun.,  and  well  remembered  that  afurwardt fuf« 
be  was  bom  in  the  beginning  of  Aprils  and  before  the  w^f 
I5tfa  day  of  that  month  in  the  year  1768.''  And  the 
error  affigned  was  that  it  appeared  in  the  record,  &c. 
that  IVm.  Fowdenpn,^  on  Friday  in  the  aforefaid  Sef* 
£on  at  Chejler^  appeared  by  attorney  and  warranted  the 
tenements,  ^c.  to  E.  (the  tenant),  &c.:  but  that  Wm. 

Fovfden 
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i8o8»       FanodiH  jttn,  was  then  an  infant  within  the  age  of  it 
'        years,  viz.  2o  years  and  no  more*    And  on  joinclcr  in 

Miainii  error,  the  tfliie  was,  ^  Whether  JFm.  Fowdm^  the 
younger,  at  the  time  of  his  appearance  and  warranty^ 
and  voucher  to  warranty,  and  alfo  at  the  time  of  the 
giving  of  the  fsid  judgment  (of  recovery)  was  an  infant 
within  the  age  of  21  years,  to  wit,  of  the  age  of  2t>  years 
and  no  mote.*' 

At  the  trial  at  Chefier  it  appeared  that  Wm.  Fondifi 
jun.  <^ed  on  the  31ft  oi  December  1792,  having  before 
made  his  will,  and  Wm.  FowJen  fen.  the  father,  died  on 
the  20th  of  March  1806:  but  Mary  Orme,  the  aunt^ 
was  ftill  living,  and  examined  as  a  witnefs  by  the  de- 
fendant in  fupport  of  the  fad  as  fworn  to  in  her  affi- 
davit I  but  the  accuracy  of  her  recolledion  as  to  the  pre- 
cife  day  of  her  nephew's  birth  was  rendered  doubtful  by 
circumftances  which  came  out  upon  crofs- examination* 
And  on  the  part  of  the  plaintiffs,  it  was,  amongft  other 
things,  proved  by  a  neighbour  that  JFm.  F^jufden^  the 
father,  and  his  wife^  lived  at  BrambaU,  where  H^lliam^ 
the  fon,  was  bom }  that  it  was  on  a  Fridaj.  That  he' 
was  defired  by  the  father  to  fetch  Mr.  Hewitt,  the  man- 
midwife,  who  lived  at  Stocip^rt,  about  three  miles  and 
a  half  diftant :  the  witnefs,  however,  had  occafion  tor 
go  elfewherei  and  another  perfon  was  fent  to  Mt.  Hevntt^ 
and  on  the  witnefs's  return  the  fame  evening  Mrs. 
Fowden  was  brought  to  bed  of  a  fon.  That  the  wife  of 
Richard  Falkius^  who  lived  half  a  mile  off,  was  alfo  de-& 
Itvered  on  the  fame  day«  The  perfon  who  Was  fent  ta 
Mr.  Hewitt*B  corroborated  this  account,  and  knew  young 
Fallow/  and  young  Fewden  as  they  grew  up,  who  ap- 
peared about  the  fame  age.  Another  witnefs  alfo  prOvedF 
the  birth  of  young  Fgwden  on  a  Fridaj^  (the  particular 

day' 
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daj  of  the  week  was  proved  bj  reference  to  market  da^        1808. 
and  other  collateral  circumftances  by  the  feveral  wit-  ■ 

'  HlOKAIC 

nefles),  and  that  he  faw  Mr.  Hewitt  at  Fowden^s  houfe.  agmn/ 
FaUowSj  the  fon^  alfo  proved  his  growing  up  with  Wm. 
Fnvden,  the  fon  ;  that  thej  ufed  to  difpute  which  was 
the  cldeft ;  but  they  weie  both  born  on  the  fame  day ; 
and  be  had  been  told  this  by  Fowder/s  father  and  mother. 
His  own  birth*day  was  on  the  22d  of  jfpriL  Other  wit- 
neffes  alfo  depofed  to  the  fame  tStOt.  John  Hewitt 
was  then  calledi  the  fon  of  the  man -midwife  who  deli* 
vered  Mrs.  Fowdenj  and  he.  proved  the  death  of  his 
father  ao  years  before,  and  produced  certain  books  (on 
which  the  queftion  of  evidence  arofe)  in  which  his  fa- 
ther had  been  ufed  to  make  regular  entries  of  all  matters 
relating  to  his  bufinefs,  with  their  dates,  immediately  on 
his  return  home :  and  the  entries  in  queftion  were 
proved  to  be  in  his  father's  hand-writing.  Thefe  entries 
were  tendered  in  evidence  to  (hew  the  prectfe  day  of  the 
birth  of  IFrn.  Fowden  jun.  The  evidence  was  objedied 
to ;  but  the  Court  determined  to  receive  it,  referving  th^ 
point.  The  entries  in  queftion  (which  were  preceded 
and  followed  in  order  of  time  by  others  of  the  like  na- 
ture) were  as  follows. 

««  22  Jpril  1768. 
38  (0).    Richard  FalUws^s  wife.   BramhalL    Filius  circa 
hor.  9,  matutin :  cum  forcipe^.&c. 
paid.'' 


Then  followed  in  the  fame  page  the  entry  in  queftioOf 
without  any  intervening  date. 

(«)  Tht  fis«ret  38  reforrcd  to  th«  ledger. 
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1808.         "  i/.     Jf^m.  Fowden  jun^"*' (a)  Wife.  79  (*7- 

j^^^^jj  films  circa  hor.  3  poft  mcrid.  nat.  &c." 

RiUOtWAT*       — — — ■ '    ' 

«*  Wm.  FowJen  junv.  1768. 

jfprilis  22*     Filius  nat  US,  &c. 

wife  —         —         161 

26tb-  Hauftus  purg.        —        —     o  15     o 


P<«.  25111^,1768.'^ 


2       11 


The  jury  foundi  on  this  evidence^  that  Tf^m,  Foviden  jun. 
who  fuffered  the  recovery,  was  not  born  on  the  2d|  but 
en  the  22d  of  ^/r/V  1768. 

topping  and  Yates  (hewed  caufe  againft  a  rule  for  a 
new  trial,  and  contended  that  the  entries  in  qaeftion, 
proved  to  be  in  the  hand-writing  of  the  man-midwife,  and 
to  have  been  regularly  made  from  time  to  time  in  the 
courfe  of  his  bufinefs,  were  evidence  of  the  time  of  the 
birth  of  Wfiu  Fonoden  the  fon^  as.having  been  made  by 
a  perfon  poiTe fling  a  competent  knowledge  of  the  fa£l, 
and  difcharging  the  party  on  whom  he  had  a  claim  in  the 
firft  inllance  for  his  medical  attendance.     Similar  evi- 
dence has  been  admitted  in  other  c^fes.     In  Watten  d* 
Webb  V.  Greenville  {c)  the  queftion  was,  Whether  there 
had  been  a  furrcnder  of  part  of  the  eitate,  which  was  in 
jointure  to  the  widow  at  the  time  of  the  recovery  fuffered 

by  the  fon  tenant  in  tail ;  without  which  there  was  no 

♦  . 

(«}  This  wit  the  defigiution  «t  that  -time  of  the  fiither  of  the  WiBitm 
Fowden  jun.  in  qneftion. 
(h)  Thefc  figures  referred  to  the  kd^er,  the  entry  in  which  ibttews. 
(•}  zStra.  il»9« 

good 
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good  tenant  to  the  praecipe  for  that  part,  and  the  reco- 
verj  was  ineflfe^tual  for  fo  much.  It  was  indited  that  a 
forreoder  fliould  beprefumed  at  thatdillanceof  tiaie(a)$ 
and  to  fortify  that  prefumption  the  debt-book  of  the 
family  attorney,  who  was  dead,  was  produced,  wherein 
he  charged  fo  much  for  fuffbrlng  the  recovery,  including 
fcTeral  items  for  drawing  and  engrofling  the  mother's 
farrender :  all  which  charges  appeared  by  the  book  to 
have  been  paid.  And  this  was  held  to  be  good  evidence 
after  the  death  of  the  attorney,  who,  if  living,  might  have 
been  examined  to  the  fa£t.  This  report  of  the  cafe  is 
in  the  main  confirmed,  as  to  this  point,  by  Lord  Motifs 
fields  in  Goodtitle  d.  Brjdges  ▼.  The  Duke  of  Chandos  (*)  ; 
with  this  addition,  that  a  receipt  had  been  given  upoa 
the  bill,  which  contained  the  articles,  for  drawing  and 
engrofling  the  furrender.  Though  Lord  Mamjield  {ttvcA 
to  have  thought  that  Sir  John  Strange  h^d  not  laid  fuffi- 
cient  ftrtfs  in  his  report  upon  the  prefumption  ariCng 
from  length  of  time.  So  rentals  or  fteward's  accounts^ 
with  pajmenit  marktd  on  them,  are  always  received  in 
evidence  (c),  even  againft  third  pcrfons.  In  Htrbert  v. 
Twkal  {d)t  upon  a  queftion,  whether  one  was  of  full  age 
when  he  made  his  will,  an  entry  made  by  his  father  ia 
an  almanack  of  the  day  of  his  fon's  birth  was  allowed  by 
the  Court,  on  a  trial  at  bar,  to  be  ftrong  evidence  :  and 
yet  that  was  no  queftion  of  pedigree,, and  therefore  not 
within  the  exception  which  allows  the  hearfay  declara- 
tions of  the  family  to  be  evidence  in  fuch  cafes,  any 
more  than  the  declaration  of  a  father  as  to  the  place 
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Hicham 

RlBCWAV* 


(a)  The  trial  wai  in  1740.  (h)  i  Burr.  107 1,  2 • 

(0  11  ^a.  Mr.  90.  tit.  Evidmet,^!.  13  and  14.   Barrj  v.  SMitfttH, 
4  Term  tUf.  514.  and  Stead  v.  HeatoHf  ib,  669. 
[d)  7.  Ray.  84. 

Vol.  X  I  of 
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1 8o8*        ef  his  fon's  birth  ;  which  was  rejcQed  as  evidence  ifl 
The  King  v.  The  InhaUhnte  of  Erith  [e). 


HlOHAM 
RiOGWAY* 


Manley  Serjt.,  and  John  WUHams^  contra.  The  quef* 
tion,  whether  thefe  entries  be  evidence)  cannot  depend 
on  their  apparent  accuracy,  but  on  thb,  whether  the  de- 
clarations of  a  third  pcrfon,  by  parol  or  in  writing,  as  to 
a  fa£l,  which  may  be  fuppofed  to  have  been  within  his 
knowledge  at  the  time,  can,  after  his  death,  be  given  in 
evidence,  merely  becaufe  in  the  fame  breath  or  writing, 
he  admitted  that  a  claim  of  his  own  refpe£ling  fuch 
faA,  if  true,  had  been  difcharged.  Ever  fince  the  cafe 
of  The  King  v.  Erifwdl  (^),  it  has  been  confidered  that 
hearfaj  is  not  evidence  of  a  particular  fa£i,  except  in 
proof  of  a  pedigree  (  and  that  exception  has  always  been 
,c6nfined  to  the  ftrifi  fad  in  iflue  of  defbent  or  primo- 
geniture in  proof  of  pedigree  s  and  has  always  been  re- 
je£led  in  collateral  inquiries  \  as  of  the  place  of  birth, 
upon  a  queftlon  of  fettlement,  in  The  King  v.  Erith* 
And  perhaps  the  cafe  of  Herhere  v.  Tuckal^  which  might 
have  been  a  queftion  between  the  heir  at  law  and  de- 
.vifee,  may  have  pafled  as  a  queftion  of  pedigree,  with* 
.out  adverting  to  this  diftindiion.  Now  here  the  preciCe 
fad  in  ifliie  was,  <<  Whether  Wm.  Fowjen,  the  younger, 
At  the  time  of  his  appearance  and  warranty^  &c*  was  an 
infant  within  the  age  of  ai  years?"  &c.  in  which  no 
queftion  of  pedigree  ia  involved.  But  not  even  in  quef* 
cions  of  pedigree  have  the  declarations  of  any  others 
than  members  of  the  family  been  received  in  evidence  i 
and  the  evidence  given  here  was  of  the  declaration  of  a 

.       {a)  a  ^J9,  5S9» 

{h)  3  Tirm  R*p,  707.  («Dd  Tec  RtM  v.  TtrfjfrjP^ntf  %  Sdtf^  54.  whcm 
1^  queftion  was  finally  fet  at  reft.) 
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ftranger;  for  fuch  the  apothecary  muft  be  taken  to  be*        x8o8. 

The  admiflibility,  therefore^  of  the  evidence  (lands  wholly 

upon  the  ground  that  the  entry  made  by  him,  taken  alto-  \     *i^P 

gether,  difcharged  his  own  claim.     All  the  cafes  on^tbls 

head  reft  upon  the  original  authority  of  Warren  d.  Webb 

Vm  GreenviUe  (a),  which  by  the  explanation  afterwards 

given  of  it  by  Lord  Mansfield  {b)f  turned  mainly  upon 

the  prefumption  of  the  furrender  arifing  from  lapfe  of 

time :  and  hia  very  folicitude  to  explain  this  (hews  that 

lie  was  not  fo  welt  fatisfied  of  the  admidibiiity  of  the 

^entries  in  the  attorney's  bill  book^  which  he  fays  was 

4lrongly  litigated :   and  he  concludes  his  obfervations  bj 

iaying  that  Sir  J.  S^rang^s  report  is  incorred.    Both  in 

Bmrry^*  Bebbingtm  {c)y  and  in  Stead  v.  Heaton  [d)j  the 

^rfons  whofe  entries  were  given  in  evidence ^had  in  the 

£rft  inftance  charged  themfelves  with  the  receipt  of 

money,  for  which  they  were  accountable  to  others*  to 

whom  their  accounts  were  delivered :  but  where  the  en* 

tries  of  the  receipt  of  rent  had  been  made  by  the  owner 

of  the  eftate  himfelfi  as  in  Otttram  v.  Morewood  (^),  they 

were  held  not  to  be  evidence  even  to  prove  the  identity 

of  the  land' in  a  caufe  between  other  perfons.     And  on 

the  fame  principle  Lord  Kenjon^  in  the  cafe  of  Calvert  v. 

The  ArMiJb^p  of  Canterbury  (f)^  ruled  that  an  entry  of  an 

agreement  for  a  pair  of  horfes,  made  in  the  plaintiflf's 

^books  by  his  fervant,  who  was  dead,  was  not  evidence  to 

charge  the  defendant  for  the  hire,  of  them,  becaufe  the 

fervant  did  not  thereby  charge  himfclf.     So  this,  being 

nn  entry  made  merely  for  the  party's  own  ufe,  mud  be 

confidered  as  res  inter  alios  ada.    The  cafe  of  Roe  d» 

(«)  %  Stra-  1119-        (^)  In  Gcodtitlt^.  Dukt  ofCbandos^  x  Burr,  1072. 
(c)  4  Tirm  Rip.  $14.  (^  Ik  669.  (0  5  Term  Rtp,  isi. 

(/)  %  £>.  N.  F.  CaJ,  646. 
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1808.        Brum  T.  Rowlings  {a\  went  on  a  different  ground ;  for 
—^"^         there  the  letter  written  by  a  former  fteward  of  the  eftate 

agmnft  to  the  then  tenant  for  life,  containing  a  particular  of  the 
ancient  rents,  &c.  was  by  him  handed  down  amongft  the 
muniments  of  the  eftate  to  the  fucceedtng  tenant  for  life» 
and  preferved  by  each  againft  his  own  inUrefi^  as  an 
authentic  document ;  and  on  this  ground  it  Was  held  to 
be  evidence  of  the  ancient  rent  againft  the  lefiee  of  the 
laft  tenant  for  life,  by  whofe  acknowledgment  of  the 
fa£l  fuch  leflee  was  bound.  They  alfo  noticed  that  the 
apothecary's  difcharge  of  his  demand  was  not  made  upon 
the  entry  as  to  the  time  of  the  child's  birth,  but  only  ia 
the  ledger  to  which  the  entry  referred.  And  they  ob* 
ferved  upon  the  dangerous  confequence  of  introducing  a 
laxity  in  the  rules  of  evidence  by  extending  the  excep*- 
tions  of  hearfay  evidence  of  particular  fa£is  beyond  the 
ftrid  queftion  of  pedigree,  and  that  clafs  of  cafes  where 
entries  had  been  made  by  Rewards  and  fuch  like^  to 
charge  themfelves  in  account  with  the  payment  over  of 
fums  they  had  received  in  right  of  others^  to  whom  tho£e 
accounts  were  delivered. 

Lord  Ellenborough  C.  J.  I  (hould  be  extremely 
foifry  if  any  thing  fell  from  the  Court  upon  this  occafioO 
which  would  in  any  degree  break  in  upon  thofe  found 
rules  of  evidence  which  have  been  eftabliflied  for  the  fe* 
curity  of  life,  liberty,  and  property  :  but  in  declaring  out 
opinion  upon  the  admiflibility  of  the  evidence  in  queftion^ 
we  (hall  lay  down  no  rule  which  can  induce  fuch  ruiooua 
confequences,  nor  go  beyond  the  limits  of  thofe  cafet 
which  have  been  often  recognized,  beginning  with  that 
of  Warren  v.  Greenville*    The  queftion  is,  Wbetfaex  the 

{a)  7  Eaft,  179, 
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books  of^a  man^mtdwuCy  attending  upon  a  woman  at  the         i8o8. 
time  of  her  delivery,  and  making  charges  for  fuch  his        " 

.XilGM  AM 

attendance,  which  he  thereby  acknowledges  to  have  been  _  sgain^ 
paid»  are  evidence  of  the  time  of  the  birth  of  the  fon,  as 
noted  in  thofe  entries  i  That  the  books  would  be  evi- 
dence in  themfeivesy  as  recording  this  event  of  the  birth 
and  other  fimilar  events  in  the  courfe  of  his  attendance 
on  his  patients,  at  the  feveral  times  when  they  took  place, 
I  am  by  no  means  prepared  to  fay.  Nor  is  my  opinion 
b  this  cafe  formed  with  reference  to  the  declarations  of 
parents,  &c.  received  in  evidence,  as  to  the  birth  or  time 
of  the  birth  of  their  children.  But  I  think  the  evidence 
here  was  properly  admitted,  upon  the  broad  principle  oa 
which  receivers^  books  have  been  admitted;  namely,  that 
the  entry  made  was  in  prejudice  of  the  party  making  it* 
lo  the  cafe  of  the  receiver,  he  charges  himfelf  to  account 
for  fo  much  to  his  employer.  In  this  cafe  the  party  re« 
pcUed  by  his  entry  a  claim  which  he  would  otherwife 
have  had  upon  the  other  for  work  performed,  and  me- 

a  ( 

dicines  furniflied  to  the  wife ;   and  the  period  of  her 

r 

delivery  is  the  time  for  which  the  former  charge  is  made  \ 
the  date  of  which  is  the  22d  of  Jpril\  when,  it  appears  by 
other  evidence,  that  the  man-midwife  was  in  fa£l  attend- 
ing at  the  houfe  of  Wm.  Fowden.  If  this  entry  had  becQ 
produced  when  the  party  was  making  a  claim  for  his 
attendance,  it  would  have  been  evidence  againft  him,  that 
his  claim  was  fatisfied^  It  is  idle  to  fay  that. the  word 
paid;  only  (hall  be  admitted  in  evidence  without  the  con* 
text^  which  explains  to  what  it  refers :  we  muft.  therer 
fore  look  to  the  reft  of  the  entry,  to  fee^what  the  demand 
was,  which  he  thereby  admitted  to  be  diCcharged.  By 
the  reference  to  the  ledger,  the  entry  there  is  virtually 
inco|rporatcd  with  a|id  made  a  part  of  the  other  ciitry^ 

l3  Pf 
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1808.        of  which  it  is  f  xplaoatory.     So  far,  therefore!  the  cafe 
.         of  Warren  v.  GregnvilU.  if  it  be  law,  is  an  authorit?  in 

H^'i^  po^^t  ^o  the  prefent  cafe.  But  it  is  fuppofed  that  after 
the  e?idence  of  the  folicitor's  book' there  had  been  re- 
ceived, the  Court  had  repented  of  their  deciGon,  and 
put  the  cafe  to  the  jury  entirely  on  the  prefumption  of  a 
furrender  from  length  of  time.  But  how  does  that  ap- 
pear,  either  upon  the  report  in  Strange^  or  by  what  fell 
from  Lord  Mansfield  in  the  cafe  in  Burrow.  Warren  t« 
Greenville  was  decided  in  the  year  174O9  about  40  years 
after  the  time  when  it  was  infifted  tha^  the  furrender 
flbould  be  prefumed  to  have  been  made.  And  to  fortify 
that  prefumption^  the  report  fays  that  the  defendant  of« 
fered  the  attorney's  debt*book  in  evidence,  containing 
charges  for  drawing  and  engroffing  the  furrender,  which 
k  appeared  by  the  book  were  paid*  This  evidence  waa 
objeAed  to,  but  allowed  by  the  Court,  who  thought  it 
material,  upon  the  inquiry  .inlo  the  reafonablenefs  of 
prefuming  a  furrender^  and  not  to  be  fuipe&ed  to  be 
,  done  far  this  purpofe.  The  entities  were  read  accordingly. 

But  the  Court  afterwards  declared  ^'  that  without  that 
circumftance  they  would  have  prefumed  a  furrender :  and 
defired  it  diight  be  noticed  that  they  did  not  require  any 
cvidenee  to  fortify  the  prefumption  after  fuch  a  length 
of  time/*  Now  what  is  the  fair  inference  10  be  col* 
lefied  from  that  report  ^  not  that  the  Court  doubted  at 
all  whether  the  evidence  of  the  entries  in  the  book  had 
been  properly  received :  but  that  they  were  afraid  that 
by  fortifying  and  buttrefling  up,  by  this  further  evidcnoe^ 
a  prefumption  fo  ftroog  from  the  mere  lapfe  of  time 
they  -might  be  fuppofed  to  have  weakened  that  prefump* 
tion ;  whid)  they  wifiied  to  guard  againft.  And  this  ia 
in  fybftapce  the  s|ccount  whiph  li^rd  Mansfield  himfelf 
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gives  of  that  dcciGon  ia  the  cafe  in  Burrow.     But  he        i8o8« 
alfo  ftates  that  the  point  of  evidence  was  drongly  liti- 

n  I G 11 A  w  , 

gated ;  which  (hews  that  it  did  not  pafs  without  much  ^  H^ffi 
difcuiEon  and  confideration  :  and  his  account  of  the  facl 
there  given  in  evidencci  fo  far  from  (hewing  the  report 
to  be  incorre£i,  ia  a  ftrong  confirmation  of  it  in  the  ma- 
terial circumftance.  Here  it  appears  diftin&ly  from 
other  evidence  that  there  was.  the  work  done  for  which 
the  charge  was  made:  for*  the  man-midwife  was  fent  for 
by  the  father^  and  he  attended  at  the  houfi^  on  the  day 
ykhtn  the  mother  was  delivered :  and  the  difcharge  in 
the  book,  in  his  own  hand-writing,  repels  the  claim 
which  he  would  other  wife  have  had  againft  the  father 
from  the  reft  of  the  evidence  as  it  now  appears.  There- 
fore the  entry  made  by  the  party  was  to  his  own  imme- 
diate prejudice,  when  he  had  not  only  no  intereft  to 
make  it,. if  it  were  not  true,  but  he  had  an  intereft  the 
other  way,  not  to  difcharge  a  claim  which  it  appears 
from  other  evidence  that  he  had.  The  evidence,  there- . 
fore,  in  this  cafe  was  properly  received,  as  well  upon  the 
authority  of  the  cafe  of  Warren  v.  Greenville  as  upon 
principle. 

Grose  J.  General  rules  of  evidence  are  of  the  great- 
eft  coofequence ;  for  either  admitting  evidence  of  a  fa£l 
vhen  it  (hould  be  excluded,  or  rejeAing  it  when  it  ought 
to  be  admitted,  would  (hake  the  fecurity  of  all  property ; 
the  right  decifion^  therefore,  of  every  cafe  of  this  fort  is 
of  great  importance.  But  it  is  very  difficult  fometimes' 
to  diftbgai(h  the  nice  (hades  of  diflFerence  between  cafes 
of  this  defcription ;  and  therefore  I  am  always  ghd  to 
find  an  exprefs  authority  on  which  I  can  fet  my  foot. 
The  cafe  of  Warren  d.  Webb  v.  Greenville  is  of  that  fort, 

I  4  which 
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i8o8.  ^hich  ought  not  now  to  be  called  in  doubt,  having  been 
— —  con^rmed  in  the  fubfequent  cafe  by  Lord  Mansjuli^  and 
apnnfk  ^'^^^  that  again  by  this  Court.  Relying,  therefore,  opon 
that  autho'rity,  which  applies  mod  ftrongly  to  this  cafe,  I 
think  the  evidence  was  rightly  admitted.  And  even 
without  the  entries,  I  think  there  was  evidence  fufficient 
to  find  the  verdiQ  which  has  been  given,  though  thofc 
entries  put  the  matter  out  of  all  queftiom 

Lb  Blanc  J*  On  inquiring  into  the  truth  of  fafla 
which  happened  a  long  time  ago,  the  Courts  have  varied 
from  the  ftri£k  rules  of  evidence  applicable  to  facis  of  the 
fame  defcription  happening  in  modern  times,  becaufe  of 
the  difficulty  or  impoffibility  by  lapfe  of  time  of  proving 
thofe  fa£ls  in  the  ordinary  way  by  living  witneiles.  On 
this  ground,  hearfay  and  reputation,  (which  latter  is  no 
other  than  the  hearfay  oJF  thofe  who  may  be  fuppofed  to 
bave  been  acquainted  with  the  fad,  handed  down  from 
one  to  another,)  have  been  admitted  as  evidence  in  parti* 
cular  cafes.  On  that  principle  ftands  the  evidence  in 
cafes  of  pedigree,  of  declarations  of  the  family  wlyo  are 
dead,  or  of  monumental  infciiptions,  or  of  entries  made 
by  them  in  family  bibles.  The  like  evidence  has  been 
admitted  in  other  cafes,  where  the  Court  were  fatisEed 
that  the  perfon  whofe  written  entry  or  hearfay  was  of- 
fered in  evidence  had  no  inttreft  in  falfifying  the  fafi, 
but  on  the  contrary  had  an  intcreft  againft  his  declara« 
tion  or  written  entry  ;  as  in  the  cafe  of  receivers*  books* 
I  do  not  mean  to  give  any  opinion  as  to  the  mere  declara- 
tions  or  written  entries  of  a  midwife  wbo  is  dead,  re- 
fpeding  the  time  of  a  perfon's  birth,  being  made  of  a 
matter  peculiarly  within  the  knowledge  of  fudi  a  perfon : 
it  is  not  neceff^ry  now  to  determine  that  quedion  \  but 

I  would 
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I  would  not  be  bound  at  prefcnt  to  fay  that  they  are  not        i8oS« 
evidence.    But  here  tlie  entries  were  made  by  a  perfon        ' 
whO|  fo  far  from  having  any  intereft  to  makejhem,  had      _  ^mnfi 
an  intereft  the  other  way ;  and  fuch  entries  againft  the 
intereft  of  the  party  making  them  are  clearly  evidence 
of  the  h€t  ftated,  on  the  authority  of  the  cafe  of  JFar-' 
ren  v.  Greenviite^  and  of  all  thofe  cafes  where  the  books 
of  receivers  have  been  admitted.     I  underftand  the  ex- 
prellions  ufed  by  Sir  John  Strange'^  in  his  report  of  that 
cafe,  very  differently  from  what  they  have  been  argued 
to  mean.   .  There  was  a  prefumption  there  of  a  furrender 
from  the  circumftances  of  the  cafe,  and  from  length  of 

time;  and  befides  that  prefumption  fo  aiifing,  there  was 
a  confirmation  of  it  by  the  entry  in  queftion.     The 
Court  only  faid  that  there  was  fufficient  to  prefume  the ' 
furrender,  without  the  evidence  of  the  entry;  but  not 

that  they  had  any  doubt  that  thie  entry  was  evidence. 
And  this  account  of  it  is,  I  think,  confirmed  by  Lord 
Mansfield  in  the  cafe  in  Burrow  \  who  fays  that  the  point 
was  much  debated,  and  explains  the  obfcrvation  made 
by  Sir  yobu  Strange  at  the  conclufion^  of  his  report. 
Then  I  cannot  diftinguiih  this  from  the  cafe  of  JFarren 
Y*  GreenvU/e,  nor  from  thofe  of  receivers'  .accounts>  nor 
from  Roe  d.  Brune  v.  Rmwlins.  The  reafons  given  for 
admitting^he  evidence  in  the  latter  cafe  agply  alfo  to  the 
prefent,  though  I  think  in  a  tnuch  ftronger  degree.  And 
I  cannot  agree  to  diftinguiih  the  entry  fiom  the  ledger  in 
favour  of  the  objedion;  for  in  the  ledger,  in  which 
Hetviii  difchargcs  his  claim,  the  date  is  mentioned ;  but 
at  any  rate  that  is  not  weakened  by  i(s  correfpondence 
with  the  other  entry, 
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i8o8«  Batlbt  J.    This  was  no  officious  cntrj  made  by  one 

„  who  had  no  concern  in  the  tranfa^on :  he  had  no  in« 

NlGBAM 

Hi^         tereft  in  naaking  it:  and  as  he  thereby  difcharged  an 
indiYidual  againft  whom  he  would  otherwife  have  had 
a  claim,  I  think  the  entry  was  etidence  by  all  the  autho- 
rities.   There  were  two'  entries  read,  the  one  following 
the  other,  without  any  intenrening  date;  the  firft  of 
thefe,  relating  to  Fallows^  is  dated  the  2  ad  of  AprU 
1768 ;  and  this  is  marked  as  paid:  the  next,  as  to Fowden^ 
h  not  dated  there  to  be  paid  ;  but  it  refers  to  a  particular 
page  in  the  ledger,  where  the  charge  againft  Favulen  is 
made,  including  items,  one  of  which  is  for  delivering 
his  wife,  correfponding  in  date  with  the  former  entry ; 
and  there  he  ftates  himfclf  to  have  been  paid  for  his 
work  and  medicines.    Therefore,  if  he  had  brought  an 
aQion  for  his  work,  and  had  received  notice  to  produce 
his  books,  this  entry  would  have  difcharged  the  father. 
Kow  all  the  cafes  agree,  that  a  written  entry,  by  which 
a  man  difcharges  another  of  a  claim  which  he  had  againft 
him,  or  charges  himfelf  with  a  debt  to  another,  is  evi- 
dence of  the  faft  which  he  fo  admits  agunft  himfelf^ 
there  being  no  intereft  of  his  own  to  advance  by  fuch 
entry.    In  Ouiram  v.  Morewood  the  entry  made  was  for 
the  party  *s  own  intereft  who  made  it ;  for  he  entered  the 
receipt  of  rent  from  another  perfon ;  therefore,  if  that 
had  been  evidence  for  htm,  or  for  thofe  claiming  under 
him,  it  would  have  been  furniflung  evidenoe  for  himfelf 
of  a  right  to  the  eftate.    But  the  principle  to  be  drawn 
from  all  the  cafes,  beginning  with  Warrm  v.  GreenvUk 
down  to  Roe  v.  RawtingSg  is  that  if  a  perfon  have  pecu- 
liar means  of  knowing  a  faA,  and  make  a  declaration  of 
diat  fa£l|  which  is  againft  his  interefti  it  is  clearly  evi« 

dcnct 
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deoce  after  his  death,  if  he  could  have  been  examined  '  ^^'* 

to  it  in  his  lifetime.    And  that  principle  has  been  con-  Hicham 

ftantly  a£led  upoti  in  the  cafe  of  receivers'  accounts.  RxDcw^Ir* 

Rule  difcharged« 


HoRTrooD  and  Another,  Executors  of  Coars.  ^'^^' 

'  '     July  tlL 

^gainfi  Ukd£RHILl« 

IN  debt  on  bond,  made  to  the  tedator  on  the  24th  of  TM  grantor  (riT 
^         an  annuity  and 

December  1 796,  for  2800A  the  bond  and  condition   Ms  furtrties  hav- 

-  ,,.,,  •«•*"?  given  their 

were  let  out  upon  oyer,  by  which  it  apfieared  that  the  joi'm  and  reverai 

defendant  and  others /0iVi/i^  and  feveratly  bound  theih-  they  bound*  ^ 

fclves  and  their  and  each  of  their  •*  heirs^  executors,  and  ^}!^T^^^^^ 

aidminiftrators,"  in  the  penal  fum  of  aSoc/.,  conditioned  cutor»,  and  ad- 

■^  miniftrators,  to 

to  fecure  to  the  teftator  an  annuity  of  155/.  11/.  10.*  f^curethean- 
daring  the  life  bf  the  longeft  liver  of  the  obligors,  in  rial  it'itln^ge. 
confideration  of  1400/.  to  them  paid:  and  then  the  de-  '^^f^^^J^^ 
Cendant  pleaded,  amongft  oth^r  pleas,  adly,  That  no  ^^^^^^^ 
memorial  of  the  bond  was  inroUed  in  Chancery,  purf^i-  though  u  m§f 

be  goody  wir]i« 

ant  to  the  ftat.  17  Geo,  3*  c.  26.    sdly.  That  a  memorial  outftating  tiiat 
of  the  bond  was  inrolled  by  ^he  teftator  on  the  7th  of  Ja^  j»ntiyandft 


nuarj  1797,  which  memorial  was  fet  out  in  the  plea,  ^/being  in^ 

wherein  it  is  only  ftated  that  the  oUigors  became  bwnd  to  ^^exant  df* 

the  teftator  in  aSco/.,  conditioned  for  payment  by  them,  their  obiigationj 

'  •    '  '  yet  IS  bad,  for 

or  any  of  them,  or  any  of  their  heirs,  executors,  or  ad*  the  omiffion  of 

.      '  '  '  ftaiingthecx. 

sniniftrators  to  the  teftator,  of  the  annuity,  &c.  without  tentofchefe* 

bating  that  they  bound  themfeWes  **  jointly  and  fcveralfy^  to  their  ivirlT^ 


and  their  and  each  of  their  heirs^  executors,  and  admi-<  ^^  ,,  p^. 
Atftrators :"  and  that  no  other  memorial  of  the  bond  was  ^^^V^^ 

lentati^et  wvy 

ioroUed.    The  fame  queftion  was  raifed  by  the  15th  ^itiimit  beang 
plea,  which  ftated  that  the  defendant  ought  not  to  be 
fhargedj  &f •  btcavfip  for  better  fecurlog  the  annuity  in 
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1 8o8«        the  condition  of  -the  bond  in  fuit  n^entionedi  P*  GiUit, 
"""^       by  his  bond  of  the  fane  date*  became  bound  to  the  tefta- 
againft         tof  ill  28oo/.|  fof  whtch  he  bound  htmfelfy  "  bis  biirip 
cxecutorsi   and  adminitlrators  j'     and  that  the  teitator 
caufed  a  meiporial  of  that  bond  to  be  inrolled ;  whieh 
docs  not  ftate  that  P.  G.  thereby  bound  his  «  heirs,  exe- 
cutors, or  adminillrators/'    The  replication  to  the  2d 
plea  alleged  that  a  memorial  of  the  bond,  fuch  as  is  fet 
-  forth  in  the  3d  plea,  was  inrolltd  in  time,  purfuant  to 
the  (latute:  and  demurred  generally  to  the  3d  and  15th 
pleas.    And  the  defendant  by  his  rejoinder  demurred 
generally  to  the  replication  to  the  3d  pleaf 

Holroydf  for  the  plaintiff',  after  obfcrving  that  this  cafe 
arofe  out  of  the  fame  tranfadlion  and  fecurities,  which 
bad  come  before  the  Court  in  Coare  v.  Giblett  {a)  \  con» 
tended,  ifl;,  that  it  was  no  objection  to  the  memorial, 
that  it  only  dated  that  the  obligors  became  hund  to  the 
teftator,  when  it  appeared  thatthey  were  Jointly  and  fever 
rally  bwad;  for  dating  that  they  were  bound,  generallyi 
does  not  exclude  the  fa£l  of  their  being  jointly  ^nd  fe- 
verally  bound.  Nor  was  this  held  to  be  any  objedlion  ia 
the  former  cafe ;  for  the  Court  there  were  of  opinion, 
that  taking  the  whole  of  the  memorial  together,  though 
it  was  at  firft  dated  generally,  as  here }  yet  it  appeared 
by  the  recital  of  a  fubfequent  bond  in  the  memorial,  that 
'  the  bond  in  quedion  was  a  joint  and  fereral  bond ;  and 
therefore  there  was  no  inconfidency,  nor  any  untrue 
datement  in  that  memorial ;  as  in  another  cafe  there 
cited  of  ft^iliey  v.  Cawtborneijf)^  where  the  memorial 
having  dated  that  the  obligors   were  feverally  bounds 

[a\  3  Eafii  4$ I*  and  as^in  in  4  Eafi^  85.  (h\  x  £^,  398* 

whereas 
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\irhereas   they    were    bound  jrintly    at   well    as  feve*        i8o8. 

ralh^  the    variance  was  held  to   be    fatal.    The  an-      „ 

Duity   a&  (a)    does    not    require     this    particularity.         agamfi 

^Knmi  coatri,  (aid  he  did  not  mean  to  infift  on  this 

objc&ion  \  to  which  The  Court  aflentedO    Then,  idly. 

It  was  not  neceflary  to  ftate  in  the  memorial  that  the 

obligor  bound  his  biirs  as  well  as  himfelf.    It  certainly 

was  not  neceflary  to  ftate  that  he  bound  his  HCicutors 

mftd  admimjlrators  s  becaufe  having  bound  bimfelf,  the 

law  would  of  courfe  bind  them.  .  And  though  btirs 

would  not  be  bound  unlets  named  1  yet  the  annuity  z€t 

does  not  require  that  they  (hould  be  named.    The  firft 

claufe  only  requires  that  the  memorial  (hall  contain  the 

date  of  the  bond^  &c.  and  the  name  of  all  the  parties, 

tec.  I   which  could  not  be  meant  to  include  hein^  as 

thefc  muft  be  uncertain  at  the  tame  s  but  muft  be  in- 

tended  of  the  grantors  and  grantees,  &c.    [Lord  Ellen' 

iaraugh  C.  J.    The  defendant's  argument  will  be  that 

dus  is  aa  improper  defcription  of  the  inftrument  aflTur- 

ing  die  annuity.]    The  %Ck  fets  forth  the  particular 

parts  of  the  inftrument,  which  it  requires  to  be  ftated, 

in  which  ieirs  are  aot  included,  unlefs  they  fall  under 

the  de(cripdoa  oipartiu.    Many  of  the  obje£Uons  taken 

in  QCa^igjban  and  Ingitbj  (3),  and  Moujs  v.  Leahe  (r). 

were  anfwered  by  the  Court  faying  that  the  aA  did  not 

require  the  feveral  matters  fuggefted  to  be  inferted  in  the 

inemorial,  though  certainly  forming  parts  of  the  defcrip* 

tion  of  the  inftrument.    And  where  obje<Slions  of  this 

£ort  have  prevailed  in  other  cafes,  they'have  been  where 

tmfts,  omitted^  qualified  and  altered  thofe  which  were 

ftated  ia  the  memoriaL 

(^)  17  Gm  s*  «•  si*         {h)  fMd^9 13$.        (0  <  ^^^  ^'/*  41 1* 

* 
4  Knoxp 
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iSo8.  Knox,  coDlrft.    The  objed  of  the  aontthj  a£l  w»  t9 

BoBwooD      require  the  real  tranfadion  between  the  partiea  to  be 
^^fi        Rzttd  in  fubftance  in  the  memorials  which  has  not 
been  done  here.    The  not  naming  the  weoitors  and  ad* 
tmii/tratorj  of  the  obligor,  though  not  a  literal,  is  yet  a 
fttbftantial  compliance  with  the  z€t,  becaufe  the  law 
binds  them ;  but  the  ieir  not  being  bounds  unleis  ex* 
pre&ly  named'(4i)  i  and  though  in  faft  named|  opt  being 
'  noticed  in  the  memorial ;  the  real  tranfa&ion  is  not  ex* 
prefied :  the  true  confideratioo  does  not  appear  in  the  - 
memorial,  becaufe  it  ftates  a  fecurity  of  lefs  Talne  than 
that  which  was  bargained  for.    The  heir,  when  named, 
quSL  beitf  is  a  ^«r/y,  though  the  perfon  may  not  be  Icnown 
at  the  time ;  but  that  is  not  neceflary,  becaufe  it  is  in  his 
4]uality  of  teir  only»  that  he  can  thereafter  be  liable*    In 
Bart  r.  Lovelace  {i)f  it  was  held  not  enough  to  ftate  that 
mtt  the  inftruments  were  attefted  by  A*,  B.^  C,  ice.  or  cnt 
rfihitn  I  without  ihewing  the  names  of  the  refpeAive 
witnefles  to  the  lefpedive  inftruments.    And  in  Will^ 
T*  Cawthome  {e)y  Lord  Kenjm^  in  teafoning  on  the  ob* 
jeAion  which  there  prevailed,  namdy,  that  the  obligors 
were  only  ftatcd  to  hefroeralfyf  inftead  of  jeintlj  andyh^ 
rally  boond,  *'  the  memorial  does  not  truly  defcribe  the 
lecurity  as  H  Un  ntiint  rf  kf*  and  the  mniffion  of  the 
remedy  here  againft  the  heirs  ismore  impcHrtant  than  the 
flip  in  that  cafe* 

Hobroyl^  in  replyi  #u  alked  by  Lord  SOenhfiHigi 

what  he  meant  to  atgue  would  be  a  fufficient  defcnptibn 

'  of  a  bond  i  .whether  it  wonid  befuflicient  to  fay  that  m 

tondoi  fuch  a  date  was  giren  by  the  party:  whether  it 

(«)  Oi^Mi  y.  ika§r,  1 9^*r9,  lU.         I^M  T^m  Mtf*  471* 
(«)  1  Ssflt  4QOi 

'  £aQ 
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in  THB  FORTT-EXCHTH  TsAR  OF  GEORGE  III.  la? 

* 

can  be  laid  to  be  a  fufficient  defcription  of  it|  unlefs  it  be        i8o8. 
fiated  who  are'bound  ?   To  which  he  anfwered  ftiat  the      ' 

HOKWOO* 

^Rgor  isy  properly  fpeaking,  the  only  perfon  who  is  bound :  ^^  H*^ft 
the  beir^  though  namedi  is  only  bdand  in  refpedi  of  real 
aflcts  by  dcfcent :  it  is  the  property,  therefore*  and  not 
the  perfon  of  the  heir  which  is  bound.  But  it  is  fufficient 
that  the  z6t  does  not  require  this  to  be  ftated :  nor  is 
there  any  reafon  for  extending  the  words  of  ^  it  in  this  in« 
ftance ;  becaufe  no  information  is  conreyedj  which  would 
aot  be  prefumed  without  it. 

Lord  Ellbmborough  C.  J.  If  this  were  res  integra, 
I  ihould  ha?e  great  doubt  whether  full  zStSL  ought  not 
.to  be  gifen  to  Mr.  Holroji^  argument,  that  it  is  fuffi- 
cient to  date  in  the  memorial  thofe  things  only  which 
the  a£l  of  parliament  ezprefsly  requires :  but  we  are  now 
called  upon  to  decide  this  cafe  after  a  fcries  of  deciCona 
ha?e  impofed  a  line  of  conftruAion  upon  us^  wbicb^ 
with  fecority  to  other  parties  whofe  rtghls  ha?e  been 
thereby  afieded,  we  cannot  fafcly  recede  from.  The 
a£l  requires  that  a  memorial  of  every  hond^  &c.  (hould 
be  ioroUed  \  what  then  will  fatisfy  thofe  words  ?  UoIeCi 
they  have  fome  meaning,  it  would  not  be  neceflary  to 
fet  forth  the  penalty  of  the  bond,  whether  it  created  a 
charge  of  loo/.  or  of  looo/.  \  for  the  a£t  does  not  pro- 
ceed to  make  mention  of  the  penalty  amongft  the  enu- 
merated circumftances  exprefsly  required  to  be  ftated. 
If  then  the<  memorial  muft  contain  a  defcription  of  the 
fcTeral  inftrumenta  afluriog  the  annuity  beyond  the  ex- 
prels  letter  of  the  a£l,  as  the  cafes  upon  it  have  in  feve- 
nl  inftancea  decided^  it  feems  alfo  material  to  ftate  who 
jre  bound  by  the  bond^  and  whether  the  obligor  has 
Imnd  his  bwrs^  who  can  only  be  bound  if  named :  and 

H  if 
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i8o8.  if  they  be  n^med  in  the  bond  and  not  in  the  memoriaU 
rioBwooD  ^^^  ^*°  ^^  memorial  be  faid  to  dcfcribe  truly  the  extent 
H^*»fi  of  the  fecurity  \  which  was  confidered  to  be  neceflary  by 
Lord  Kenyon  in  the  cafe  of  WUley  ▼•  Cawthorne.  And  it 
is  not  fuf&cient  to  (ay  that  the  effe£l  of  foch  a  bond  is 
to  bind  the  property  of  the  obligor  in  the  hands  of  the 
heir,  and  not  the  per/on  of  the  heir ;  for  the  heir  himfelf 
is  bound  in  rcfpefi  of  the  property.  Nor  can  I  adopt  the 
argument  that  it  was  unnecefiary  for  the  memorial  to 
ftate  thisi  becaufe  of  the  probability  that  the  heirs  Ihould 
be  bound.  For  if  the  extent  of  the  fecurity  be  required 
to  be  ftatedy  it  ought  not  to  be  left  to  conjeAure,  how- 
ever probable.  Founding  myfelf^  thereforei  rather  upon 
the  authorities  conftruing  this  aft,  than  upon  the  more 
literal  con(lru£^ion  which  I  Ihould  have  been  inclined  to 
put  upon  it  in  the  firft  inftance,  I  think  this  memorial  is 
defe£live  for  want  of  dating  that  the  heirs  of  the  obligors 
were  bound  by  their  bond. 

Le  Blamc  J.  {a).  The  only  queftion  now  made  arifes 
on  the  memorial  dating  that  the  obligors  became  bounds 
without  dating  that  they  bound  their  heirs^  executors,*^ 
&c*  And  this  omiflion  affefts  as  well  the  bond  of  the 
principal  as  of  the  fureties.  The  other  objedion  as  to 
its  being  only  dated  that  they  became  houndf  generally, 
without  dating  that  they  vrttt  jointly  and  feverally  bounds 
has  been  properly  given  up,  after  the  cafe  of  Coare  r. 
Giblett.  With  refpea  to  the  principal  objeaion,  it  is 
faid  to  be  only  neceflary  to  inrol  a  fecurity  or  aflunmce 
for  an  annuity  in  thofe  particulars  which  are  exprefsly 
required  by  the  aa.  But  that  is  certainly  too  limited  a 
condruaion ;  becaufe  it  would  not  then  be  neceflary^  ai 

(<i|  Cnp  J*  WM  abfcnt 
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It  IS  not  exprefsly  required  by  the  ^£i»  to  defcribe  the 
atent  of  the  fecurity  or  aflurance,  whether  for  a  greater 
or  lefs  amount ;  and  yet  that  mud;  have  been  Intended. 
By  the  fame  rule,  it  would  be  fufficient  to  (late  thebond» 
^thoui  dating  the  condition  of  it>  if  it  had  one  $  thoUgh 
tbe  extent  of  the  fecurity  would  depend  mainljr  upon 
that.    And  (o  there  is  a  great  diOFerence,  as  to  the  extent 
of  the  fecurity,  whether  or  not  the  obligor  bound  his 
belrs.    In  the  cafe  of  Moujs  ▼.  Lroh  and  JonHf  which 
has  been  tnfifted  on,  Leate,  the  grantor  of  the  annuity, 
had  given  the  fecurity  of  a  rent-charge  out  of  his  bene- 
fice, and  had  aifo  covenanted  to  pay  the  annuity ;  and 
Jones,  the  furety,  had  alfo  given  bis  perfonal  covenant  to 
pay  the  annuity  on  Leaked  default;  and  the  memorial 
had  dated  the  covenant  by  Jonej,  but  not  the  perfonal 
covenant  of  Leske  »•  and  Lord  Kenjon  held  il  fufficient  to 
ftate  Leake  as  the  grantor  of  the  annuity,  without  dating 
hit  covenant  to  pay  it  \  becaufe  it  was  not  neceflary  to 
flate  all  the  covenants  in  a  deed,  unlefs  they  modified 
tbe  grant  itfclf.    That  authority,  therefore,  will  not  help 
<&e  argument.     But  the  cafe   which  principally  bears 
upon  this  is  IVilley  v.  Cawtborne^  where  z  Joint  and  feverat 
bond  was  dated  in  the  memorial  as  a  feveral  bond  only^ 
which  was  held  ill :  and  both  Lord  Kenyan  and  Mr.  Judice 
^^t^enci  confidered  that  the  extent  of  the  fecurity  and 
the  nature  of  the  remedy  which  the  grantee  would  have 
^  ^cover  the  annuity  were  material  to  be  dated  truly : 
^^  that  as  the  fecurity  and  the  remedy  were  different  in 
^^  cafe  of  a  joint  and  of  a  feveral  bond,  the  datemenc 
t^^cn  of  the  extent  of  the  fecurity  in  the  memorial  was 
'^'^t  corre£t.     So  here,  it  makes  a  great  difference  wbe- 
.  'ber  the  fecurity  be  given  in  fuch  a  form  as  will  bind  the 
*Uigor,  in  refpcft  of  his  real  property,  during  his  life 
Vol.  X.  K  only. 
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1868.        onlj,  or  whether  it  would  extend  to  bind  his  heirs  afrtf^ 
^  his  deceafe  to  the  whole  extent  of  it :  and  it  is  not  cor- 

'  Hob  WOOD 

eiainft  re£t  to  (late  the  fecurity  as  binding  him  onl^  and  hitf 
perfonal  r^prefentativesi  H^heo  in  truth  rt  is  inore  ex- 
tenfiTe. 


Batlet  J.  having  been  before  concerned  sjs  ootinfel 
2a  the  caufci  declitied  ginng  any  opinion  upon  it. 

Judgment  for  the  Defendaift^ 


^If^w'L  "^^^  Mayor,  &c.   of  Congleton  againji  Pat- 

TisoN  and  Another. 


July  letm 


Inaieafeof  ^  HPHE  pkintiflfs  declared  in  covenant  upon  an  inden- 
liberty  to  make  turc,  made  the  ft  3d  November  1752,  whereby  they 

aiM*  ereTa  inill,  demifed  to  John  Clayton  a  piece  of  ground  in  Congleton^ 
^nuffl'^hlm.  ""^d  the  Bxfiatt,  and  a  certain  .ffip  of  land,  through 
Self,  bis  cxecti«  ^hich  a  watcrcourfe  was  intended  to  be  made,  with 
^JSi'h  not  to      liberty  for  making  and  repairing  the  fame,  and  with  libertT 

llirc  peribns  to 

vrorkinthe        for  Cfajfon,   his  executors,    adminiftrators,  or  afligos^ 

iTiul  ivho  were 

fettled  in  other  to  ere£b  in  the  Bxflatt  a  filk  mill>  &c.  habendum  the  faid 
•utaparifliccr.  ptcce  of  gToand  and  premifes>  &c.  to  Clayton j  his  execu- 
S«t*thi»  cove-  ^'^^^*  adminiftrators,  and  afGgns,  for  300  years  from' the 
■*^^*^"*>*™"  date  of  the  indenture;  yielding  and  paying,  aS  therein  meo* 
•r  bind  the  af-     tioned.  And  Clayton  covenanted  for  himfclfi  his  executors^ 

Agneeofthe  «*  .  ,     ,  •  1.       1. 

kdee.  adminiftrators,  and  alTigns,  wiih  the  corporation,  that  he, 

his  executors,  &c.  would  at  all  times  during  the  term^ 
before  any  perfcns  fliould  be  rf  ci^ived  as  fervants,  work« 
men,  or  apprentices,  in  fuch  filk  mill,  give  notice  of  their 
names  to  the  town-clerk  of  the  borough  /or  the  time 
being ;  and  if  he  fhould  immediately  give  fatisfa£loTy  in- 
formation  to  Clayton^  his  cxectttors,  &€«  or  to  the  then 

OWXKV 
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owner  or  occupier  of  the  filk  milli  that  an^  of  the  per-       .  i8o8» 

fons  in  fuch  notice  were  legally  fettled  in  any  other  pa-  ThcN*ayor,*c.s 

rift  or  townfhipi  and  not  in  CongUton^  then  they  (hould  cohci^t  k 
not  be  received  to  work  in  the  buiinefs  of  fuch  Clk  mill,     ^  'i^^fi 

PATTISOV. 

before  a  certificate  of  the  fettlement  of  fuch  perfon 
under  the  ftat.  8  (S)^  9  ^.  3.  r.  30.  (hould  be  given  to 
Congleton.  The  declaration  then  dated  the  entry  of  J. 
Ciaytonf  and  the  building  of  the  Clk  mill;  and  that  on  the 
id  of  January  1790  all  the  elUte  and  intereft,  &c«  of  J. 
Clayton  in  the  premifes  duly  came  to  and  veiled  in  the 
defendants  by  affignment,  by  virtuCe  of  which  they  entered 
and  were  poflefled,  &c. :  and  then  affigned  as  a  breach, 
that  after  the  defendants  became  fo  poficfled,  and  while 
ihey  were  working  the  filk  mill,  and  during  the  continu- 
ance of  the  term,  they  received  divers  perfons  as  fervants, 
workmen,  and  apprentices  to  work  in  the  faid  mill,  witli* 
oat  giving  the  previous  notice  before  mentioned  to  the 
town^clerk  of  Congleton^  and  that  the  perfons  fo  received 
worked  in  the  faid  mill  without  any  fuch  notice,  and  that 
they  had  not  previoufly  gained  any  fettlement  in  Congle" 
ion;  by  reafon  of  which  the  townfliip  of  Conglcton  had 
become  liable  to  relieve  them  and  their  families,  and  had 
expended  a  large  fum  in  the  fame,  and  continued  liable 
to  the  burden,  &c. ;  and  that  the  plaintiffs  had  alfo  in- 
curred great  expence  in  the  premifes,  and  their  eftates 
and  property  in  the  townfliip  had  been  leflc^Qed  in 
value. 

The  defendants,  after  craving  oyer  of  the  indenture, 
by  which  it  appeared  further,  that  the  term  was  granted 
by  the  corporation  in  confideration  of  80/.  paid,  and  of 
a  nominal  yearly  rent ;  demurred  generally  to  the  de- 
claration. 

K:  %  LiUkdale^ 
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« 

'  i8o8.  UtHeiaU^  in  fapport  of  the  demunery  argued  that  ttna 

A-.  "— "*        was  not  a  covenant  which  inn  with  the  land,  and  there- 
Tot  hUKyoff  Ac  , 

?      Of  fore  could  not  bind  the  defendants  as  affignees  of  the 

.  sgmnn  term*  To  make  a  covenant  run  with  the  land  it  mun 
appear  that  the  performance  or  non*  performance  of  it 
will  zStBt  the  thing  demifed :  but  this  is  a  collateral  co- 
venant not  to  introduce  foreign  poor  into  the  townflii(>» 
and  does  not  at  all  affe£l  the  working  of  the  mill  or  the 
premifes  demifed.  Neither  can  it  aflfe£l  the  corporation 
as  the  reverfioner  |  for  if  any  additional  burden  wrere 
brought  upon  the  townlhip  by  fuch  new  fettled  inhabi- 
tantSy  the  Icfiee  or  occupiers  muft  bear  it.  The  covenant 
amounts  to  no  more  than  an  undertaking  to  indemnify 
the  landlord  from  the  expence  of  foreign  poor ;  and  ia 
the  fame  as  if  the  kffre  had  covenanted  to  pay  fo  much 
annually  to  the  churchward^tns  and  overfeers  for  the  nfit 
of  the  poor ;  which  in  Majh6^  v»  Buckhurji  {a}  was  held  to 
be  a  collateral  perfonal  covenant.  It  does  not  appear  biit 
that  at  the  end  of  the  term  the  number  of  poor  perfons 
in  Congleton  may  be  dimmiihed,  notwithftanding  a  tern* 
porarV  increafe  for  the  prefent ;  or  fuppofing  the  popu- 
lation there  Aould  then  be  greater,  yet  there  may  be  a 
correfponding  increafe  in  the  value  of  the  lands,  from 
the  greater  demand  for  the  produce.  Befides  which, 
the  queftion  is  blended  with  the  general  policy  of  the 
counfry,  which  may  be  affcAed  by  ftipulations  not  to 
employ  labourers  out  of  other  diftriAs.  Sfencer^s  cafe  (^) 
lays  down  the  diftin&iofi  between  collateral  covenanta 
and  fuch  as  run  with  the  land ;  the  latter  muft  be  fuch 
as  zfftdt  the  demifed  land  itfelf^  and  not  merely  the  col- 
lateral intercft  of  die  leflbr :  and  this  waa  recognised  in 

(«)  Cn.  J§s.  4st .  iff)  ^  Xiy.  x<. 
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Baiiyf.  Wells  (a)  \  though  there  the  covenant  by  a  leflee        i8c8. 
ef  tiches,  not  to  let  any  of  the  farmers  of  Uie  parifli  have  -,,  71        . 

'  '^  The  Klsiyor,  &c, 

any  part  of  the  tithes^  was  held  to  run  with  the  tithes  ^^ 

COKCLBTOK 

and  bind  the  aflTignee*     In  Tatem  t.  Cbaplm  {b)  a  cove-         mgainH 

Pat  TitoM 

nant  by  the  Icflec,  to  refide  conftantly  on  the  demifed 
premifes,   was  held  to  bind  the  al&gnee,  tliough  not 
named:  but  that  affe£lcd  the  qaode  of  occupying  the 
land.   And  in  Brnvfter  v.  Kitciin  (c)  Lord  Holt  held  that 
a  covenant  by  tenant  in  fee,  who  granted,  a  rent-charge 
out  of  laodsy  to  pay  it  without  dedudiontfor  himfelf  and 
his  hairs,  would  not  bind  his  affignee.    So  Co.  !,%$•  215.^. 
cooimentiogon  the  ilat.  3  a  //.  8.  c.  34*  enabling  grantees 
of  reverfions  to  re-enter  on  condition  broken  by  non- 
pay  saent  of  rent,  doing  wafte^  or  other  forfeiture,  con* 
fines  it  to  fuch  conditions  as  are  incident  to  the  rever- 
fion,  as  rent,  reparations!  &c.  and  not  for  the  payment 
of  any  fum  in  grofs, 

Rii'harJfoH  contra.  The  quantum  of  intereft  cannot 
vary  the  queftton,  if  the  covenant  in  any  refpe£k  aflfedl 
the  land*  Neither  is  it  material  to  inquire  whether  the 
breach  of  the  covenant  will  aflfe£t  the  lord's  intereft  a^  '^^ 

the  prefent  period,  if  it  may  affed  the  land  at  the  end 
of  the  term.  [Lord  EllefJforougb  C.  J.  Can  we  fee  with 
certainty  that  the  increafe  of  population  in  the  townOiip 
at  :be  end  of  the  t^rm,  fuppofing  that  to  be  the  confe- 
qaeoce  of  the  defendant's  a£lss  will  prejudice  the  land, 
or  affcd  ibe  value  of  the  reverfion  i  It  might  %Sc6t  im* 
mediately  other  lands  of  the  corporation  in  the  townfliipi 
-but  it  could  not  zfkfk  the  intereft  of  the  corporation  in 

(«}  3  mif  15.  an4  n^thMft  tttp,  141.  (i)  %  B.  BIm*  133. 

S  Ld*  Ray.  3t2« 
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l8o8.  '     thefe  lands  during  the  term.]    There  ig  no  certainty  of  s 
-  that  eStCt  being  produced^  but  there  is  a  teafonable  pro* 

of  *     *  bability  of  it ;  and  the  parties  themfelves  have  fo  confi* 
0jmirp        dered  it  on  the  face  of  the  Seed.    There  is  no  certainty 
of  prejudice  to  a  landlord  by  breach  of  many  hufbandry 
covenants  during  the  term ;  but  if  the  parties  ftipulate 
for  thtfir  performance  upon  the  prefumption  that  preju* 
dice  may  enfue  from  the  breach  of  them,  that  is  fuSi< 
cient  to  fuftain  the  aflion.  The  cafe  of  Baity  v.  Wells {a\ 
cited,  (hews  that  the  prejudice  to  the  reverfioner  need 
not  be  certain,  and  that  it  need  not  arife  during  the  term. 
[Lord  ElUnborough  C.  J.    There  the  covenant  aflFe£ied 
the  very  thing  demifed  in  the  manner  in  which  it  was  to 
be  ufed  :  the  breach  of  it  had  a  proximate  tendency  to 
produce  an  tSz£k  permanently  injurious  to  the  landlord's 
eftate.    But  it  cannot  immediately  afFed  the  thing  de- 
mifed, whether  the  mill  is  to  be  worked  by  perfons  of  this 
or  any  other  pariOi.    Suppofe  the  covenant  had  been 
oiily  to  employ  freemen  of  the  corporation  in  the  mill, 
would  that  have  run  with  the  land  as  affe£ling  the  thing 
demifed  ?]    The  covenant  may  be  faid  to  regulate  the 
mode  of  enjoyment  of  the  thing  demifed.     Bj  throwing 
a  greater  burden  of  poor  upon  the  leOee  or  occupier  in 
refpe£l  of  the  land,  it  may  render  him  lefs  able  to  pay 
his  rent.     But  the  injury  to  the  reverfioner  during  the 
term  is  not  the  principle  on  which  thefe  cafes  have  pro- 
ceeded.     In  London^  and  other  great  towns*  it  is  a  com* 
mon  re(lri£lion  in  leafes  that  the  occupiers  (hall  not  carry 
on  their  particular  trades,  which  would-  certainly  bind 
an  a(&gnee :  and  yet  it  cannot  be  faid  to  be  any  imme- 
diate prejudice  to  the  property  during  the  term,  or  even 

(«)  3  »^'lf'  IS- 
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afterwards  in  many  indances  :  on  the  contraryj  it  might        1 8o8. 
render  the  edate  more  valuable  to  the  landlord  tn  poipt  'pi^eM]^  &r 
of  future  rent*  *        ^     *^^ 

CONGLKTON 

againfi 

LitikJak,  in  reply,  with  refpe£l  to  covenants  againQ;  ^^  •  *• 
exercifing  particular  trades  on  the  demifed  premifes,  they 
may  run  with  the  land,  becaufe  they  prefcribe  a  parti* 
Cttlar  mode  of  enjoying  It;  and  if  the  appearance  of  the 
premifes  were  any  way  altered  for  the  purpofe,  it  woull 
be  wafle,  as  altering  the  evidence  of  identity  of  the  thing 
demifed.  The  fame  anfwer  will  apply  tp  £0ven^nt8  rer 
gnlatiog  the  coprfe  of  hufbandry.  The  term  may  end  b<« 
fore  the  land  is  reftored  to  its  original  or  covenanted  ftate^ 
pr  the  inflaenpe  of  the  change  may .  continue^  after  the 
appearance  of  it  is  done  away.  But  the  covenant  here 
pannot  affe£t  the  (late,  condition^  or  occupation  of  the 
lancfy  even  during  the  term  ^  and  it  cannot  be  told  wher. 
ihery  at  the  end  of  the  term»  there  may  be  more  poov 
or  an  increased  rate,  or,  if  ipcreafed,  that  there  wjU  not 
he  a  proportionable  increafe  in  the  value  of  tl)e  land,. 
icom  the  very  circ^mftance  of  an  increafcd  population* 

Lord  Ellenborouch  C.  J.  This  is  a  covenant  ii| 
which  the  affignee  is  fpecificalty  named;. and  though  it 
were  for  a  thit^g  not  in  eiTe  a^  the  tiipe,  yet  being  fpeci- 
^ally  named|  it  would  bind  bim|  if  it  afFeded  the  na- 
ture, quality,  or  value  of  the  thin^  demifedj  indepen*- 
dently  of  collateral  circumllanccs ;  or.  if  it'aSe£led  the 
mode  of  enjoying  it.  I^iit  this -covenant  doe^  npt  aiFe£t 
the  thing  demifedj  in  the  one  way  or  the  other,  {t  may, 
indeed  collaterally  afTeftthelefTor^  as  to  other  lands  they, 
may  have  in  poflcJiion  in  the  fame  parifli,  by  increaiing 
(be  poof's  rate  upon  them ;  but  it  cannot  affeft  theiiY  ' 

K  4  eycn 


t%6 


CASES  IN  TRINITY  TERM 


i8ot. 


of 

rONCtt.TON 


pATTltON. 


eren  collaterally  in  refpeA  of  the  demifed  premifcs  dor* 
ing  the  term.  How  then  can  it  affe£l  the  nature,-  qua- 
lity,  or  .value  of  the  thing  demifed  ?  Can  it  make  any 
di£Ference  to  the  mill^,  whether  they  are  worked  by  per** 
fons  of  one  pariOi  or  another :  or  can  it  affeft  the  value 
of  the  thing  at  the  end  of  the  term,  independently  of 
collateral  circumftances  ?  The  fettling  an  additional 
number  of  perfons  in  this  jliz^  may  indeed,  by  means  tf 
the  increafed  population,  bring  an  increafed  burden  at 
the  end  of  the  term  on  thofe  who  are  to  pay  the  rates ; 
but  that  increafe  of  population  may  alfo  be  an  Increafed 
benefit  to  the  landowners,  as  it  has  happened  within 
our  own  experience  in  many  parts  of  this  kingdom,  (he 
feata  of  manufaQures,  where  the  value  of  land  has,  in 
confequence,  rifen  in  a  great  proportion.  But  the  co** 
venant  in  queftion  does  not  ztFcQ,  the  thing  demifed  im« 
mediately,  but  only,  if  at  all,  in  refpe£t  of  collateral 
.circumftancesi  that  is  through  the  medium  of  an  in- 
crea^d  population,  and  the  increafed  expence  of  provide 
ing  for  them  on  the  one  hand,  with  the  increafed  value 
of  the  lands  to  be  fet  againft  it  on  the  other  hand.  How 
then  does  it  ztkd  the  mode  of  occupation  ?  The  carry* 
ing  on  of  a  particular  trade  on  the  premifes  may  be  iaid 
to  do  that ;  but  where  the  work  to  be  done  is  at  all  events 
the  fame,  whether  it  be  done  by  workmen  from  one  pa« 
riflb  or  another  cannot  afled  the  mode  of  occupation. 
The  covenant,  therefore,  not  diredly  affe£ling  the  na« 
ture,  quality,  or  value  of  the  thing  demifed,  nor  the 
mode  of  occupying  it.  Is  a  collateral  covenant,  which 
will  not  bind  the  affignee  of  the  term,  though  named ; 
and  this  is  a  queftion  with  the  affignee,  and  not  with  the 
original  leflee  who  entered  into  the  covenant.  In  the  cafe 
oiBal/j  V.  JTilh  the  covenant  might  aflfeft  the  thing  de- 
mifed S 
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mifcd  i  for  if  the  leflce  of  the  tithe  faffcred  any  of  the  iSojB. 
fanners  of  the  pariflx  to  take  their  own  tithes,  fucb  miion'  — — - 
c(  the  land  with  the  tithe  might  lay  a  foundation  for  of. 

claiming  a  modas,  which  might  affeA  the  future  value      ^\gmtjl^ 
of  the  tithes,  and  would  immediately  zffcGt  the  occupa^ 
cion.    But  we  cannot  fay  that  this  covenant  does  either  i 
and  therefore  it  does  not  run  with  the  land  fo  as  to  bind 
the  alfignees. 

Lb  Blanc  J.  (0)^  This  covenant  does  not  appear  to 
me  to  run  with  the  hnd^  or  bind  tfic  affignee*  Tho 
queftion  does  not  depend  upon  the  length  of  the  leafe^ 
or  whether  the  injury  to  the  leffor  is  to  take  efied  in 
more  or  Icfs  time«  but  whether  the  thing  covenanted  to 
be  done  or  not  to  be  done  immediately  affeAs  the  laiid 
iifelf  or  the  mode  of  occupying  it.  But  hcr^  it  is  only 
by  collateral  circumftances  that  thia  can  make  the  land 
more  or  left  valuable.  It  can  no  otherwife  affefl  the 
land  than  as  by  introducing  a  greater  number  of  perfona 
into  the  pariih  who  were  not  before  fettled  there,  and  by 
enabling  them  to  gain  fetttements,  it  may  by  poffibility 
Iiereafter  create  a  greater  number  of  poor,  who  mutl  be 
Hittntained  by  the  occupiersi  and  fo  affisft  them:  bur 
this  cannot  be  fiud  to  affcA  the  land  itfelf,  or  the  mode 
of  cultivating  or  occupying  it.  It  is  no  more  than  if  the 
leflee  had  covenanted  that  he  would  not  employ  fuch 
perfbns  in  any  other  houfe  within  the  parifli  during  hia 
occnpalion  of  the  premifes  in  queftion.  The  work  done 
ia  the  fame,  whether  by  one  fet  of*  fervants  or  another  i 
Ae  nature  of  the  property  i^  not  varied  by  it :  but  to 
employ  perfons  in  the  mill  who  were  not  before  fettled 
MiSibit^nts  of  Congletm  may  create  a  Ijpeculatite  whe* 

^  thcf 


ij8  CASES  IN  TRINITY  TERM 

i8oS«       ther  it  will  T^ScGt  the  interefts  of  the  occupiers  there* 
■       The  ground,  however,  oq  which  I  diftiognifli  this  cafe 
of  '     '  from  others  is  that  this  is  not  a  covenant  which  affedU 
^^^}^^    the  land  itfelf  or  the  mode  of  its  occupatioo* 

Batlbt  J.  I  agree  that  it  is  not  material  to  confide? 
how  foon  the  zCt  done,  which  was  covenanted  not  to  be 
done,  may  uStOt  the  land ;  but  in  order  to  bind  the  af- 
fignee  the  covenint  muft  either  afie£l  the  land  itfelf 
during  the  term,  fuch  as  thqfe  which  regard  the  niode 
of  occupation  $  or  it  maft'  be  fuch  as  per  fci  and  not 
merely  from  collateral  circumftances,  afiefis  the  ralue  of 
the  land  at  the  end  of  the  term.  Covenants  to  reftrain 
the  exercife  of  particular  trades  in  hdufesiall  within  the 
firft  ctafs:  they  ^tk£k  the.  mode  in  which  the  property 
is  to  be  enjoyed  during  the  i;erm#  The  cafe  in  Wil/in 
may  rank  under  the  fecond  dafs :  for  if  the  leflee  or  a 
firanger  were  iu  the  aQoal  occupation  of  the  tithes 
during  the  tern^  the  eyidence  qf  the  leflbi's  ngbt  to 
them  would  be  continued,  and  tbertfoie  th,e  eftate  of 
the  reverfioner  would  be  better  at  the  end  of  the  terov 
But  here  the  ftate  of  the  premiies  will  be  the  fame  at 
the  end  of  the  termt  whether  the  parifii  be  .more  or  left 
|>urdpned  with  poor*  I  agree  that  the  value  of  the  re- 
yerfion.  will  not  be  fo  much  if  the  poor's  rate  on  the  land 
be  increafed ;  but  that  burden  would  br  iucreafed  by  a 
collateral  circumftance ;  and  where  the  value  (^  the  re* 
verfioQ  U,  only  altjered  by  collateral  circumftances^  the 
coYCoant  wUl  not  bind  the.affignee  of  the  land»  As  in  th< 
inftanceputof  a  cpveasint  npt  to  employ  forpgn^s  in 
any  othsr  mill  ia  the  pari{|i ;  and  yet  the  tdlvifi  ol^  4it 
reverCon  would  be  afie{led  in  the  fame  manner  i^  the  one 
^ftance  as  ip  the  other.    Suppofe  a  coYenant  by  the 
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Idlee  to  make  a  communication  by  water  from  the  de-        i8o8. 
mifed  premifes  through  other  perfons^  lands  to  another        '  - 
placC)  to  facilitate  the.accefs  to  a  market,  the  value  of  the  of  ' 

reverfioD  would  be  materially  affeded  by  the  performance  ^*1^««/*" 
or  non-performance  of  fuch  a  covenant  ^  but  it  could  not  I*ATTisav« 
bind  tbeaiTigneeybecaufe  all  the  cafes  (hew  that  the  aflignee 
is  not  bound  unlefs  the  thing  to  be  done  is  upon  the  lan4 
demifed.  Therefore,  as  this  covenant  doesnpt  afie^  the 
occupation  of  the  land,  nor  alter  the  aflual  (late  of  tkc 
property  from  what  it  would  otherwife  be  at  the  end  of 
;he  tcrm^  it  does  not  bind  the  aflfigDee. 

Judgment  for  the  Defendant, 


Buckley  againji  Kekyon.  ^"^^'a 

THE  plaintiff  declared  in  covenant  upon  an  indenture   in  covenant « 
t       r  «v   f  1       ^     an  indenture  of 

of  demiie^  made  on  the  8th  01  July  1805,  by  7.   demire  of  a  coal 
Bucllfy  (from  whom  he  derived  title)  to  the  defendant  ^n7beStb^>f 
and  others  *,  whereby  he  demifcd  to  them  certain  mines   fcrWne^^-ith  <>f 
of  coali  habendum  for  21  years  from  the  acth  of  Z)/-  the  coal  raifed 

'  '  ^  "^  or  the  value  m.   ' 

(ember  1802,  yielding  and  paying  to  7.  B.  his  heirs  and   money  at  the 

-      .         ,  1      r   f  cleaion  of  cbe 

aiSgnS)  dunng  the  term,  i-4th  of  the  coal  raifed,  &Cf  or  kflfor;  and  if 

the  value  in  money^  at  the  ele£iion  of  theleflbr^  &c»   But  (hort  of  400/. 

if  the  I -4th,  &c.  fell  fliort  of  the  annual  value  of  400/.  fefcrlin^Voch' 

then  yielding  fuch  additional  rent  as  would  make  up  that  ^f^ouw  mtkc 

annual  fnm,  to  be  rendered  on  thefirfl  4ay  ofeverv  month  ?P  ti>«ttf«i«i»/ 

/      _  ^.yr^/.jf.  fum^  to  ))c  rcn- 

^  iiered  monthly 
in  equal  portions ;  held  that  the  le^ef.  baying  eledled  to  take  the  whojq  in  money  may  de* 
dare  for  two  years  and  three  moMtht^i^t  in  arrear.  But  even  if  the  nwney-rent  were  refervcd 
annually 9  the  plaintiff  may  renyit  bis  claim  as  to  the  three  months*  rent,  and  enter  up  judg* 
rocnt  for  the  two  yean*  rent  only.  And  having  ftrft  well  afligned  a  breach  of  the  cove- 
nant, that  Che  leflces  had  hot  yielded  monthly  the  i-4th  or  the  value  in  money,  dec.  but 
had  refufed,  &c«  held  that  it  would  not  hurt  on  general  demurrer,  that  the  count  went  on 
to  allege  that  before  the  exhibiting  of  the  plaintiff  *s  hilU.irns.  on  the  ifi  of  November  1797, 
900/*  nf  the  rent  referved  for  two  years  and  three  months  was  due  and  in  arrear ;  for 
^Mt  date  beins  .More  the  leafe  made,  i|nd  therefore  Impoffible  in  refpeA  to  the  fubjed- 
pnatter,  mudjhe  rej|^ed  \  and  the  g;eneral  allegatron,  that  before  the  exhibiting  of  the 
|(aiiiti^*i  bill  900/.  of  the  rent  referved^  &c»  wac  due^  ii  fufficKat. 

ill 
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1 8o8«     -  10  each  year  of  the  term  demifed  By  equal  portions.  Then 
followed  a  general  covenant  by  the  leflces  for  payment 


H^  of  the  rent.  The  declaration  then  ftated  the  xlrath  of 
y.  B. ;  the  defcent  of  the  reverfion  to  the  plaintiff;  that 
he  afterwards  eleAed  to  be  paid  hi3  rent  in  moneyi  &c. ; 
and  that  during  the  term,  &c.  to  wit,  on  the  24th  of 
^^gn/f  1  So5>  ^^^  ^°  differs  other  days  in  each  month  be- 
tween that  day  and  the  day  of  exhibiting  the  plaintiff's 
bill,  the  leffces  raifed  50,000  baikets  of  coal,  the  annual 
value  of  which  did  not  amount  to  400A  And  then 
affigned  as  a  breach  that  the  Icffees  had  not  yielded  and 
paid  to  the  plaintiff  on  the  i  ft  day  of  every  month  fioce 
the  death  of  J.  B.  the  i-4th.  See,  or  the  value,  frc.  or 
the  diflference  between  the  amount,  &c.  and  400/.  per 
annum,  but  had  oeglcAed  and  refulcd  fo  to  do ;  and 
that  before  the  exhibiting  of  this  bill,  to  wit,  9n  tie  ijl  gr 
'  Nwember  17971  900/.  of  the  rent  feferved  for  ttoo  yean 
and  thru  months^  at  the  rate  of  400/.  a  year,  was  and  ftiH 
is  due  and  in  arrear  from  the  leflees  to  the  plaintiff.  To 
this  there  was  a  general  demurrer  and  joinder. 

CamphiUt  in  fupport  of  the  demurrer,  contended  that 
the  breach  laid  was  bad  in  fubftance,  the  plaintiff  having 
declared  for  non-payment  of  rent  alleged  to  be  due  on 
the  I  ft.  of  Novimitr  17971  which  was  before  his  own 
title  accrued,  and  before  the  leafe  itfelf  was  granted ;  and 
the  day  on  which  the  rent  is  due  being  material,  though 
laid  under  a  videlicet  (s)^  cannot  be  rejeded  as  furplut- 
age,  and  therefore  the  cepugoancy  is  fataL  The  de£sBd« 
ant  might  have  pleaded  that  no  rent  waa  due  on  that 
day,  or  a  judgment  recovered  for  all  rent  due  at  tliac 

(s)  Htrv^Vi  JttjmUp  l^tA  too.  fl^  Grhmfmi  v.  Ssrfit,  $ T^m 
Jti^  460. 

^  tune^ 
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tioici  and  the  platntiflF  could  not  reply  that  be  went  for  i8o8« 
rent  due  afterwards,  as  that  would  be  a  departure,  adly,  *— — 
It  appears  that  the  400/.  rent  to  be  made  up  is  refcrved  jt^ 
yearly^  and  dduft  be  fq  in  the  nature  of  the  thing»  notwith- 
ftanding  what  is  faid  of  its  being  rendered  on  the  ift  of 
crery  month  by  equal  portions  \  for  till  the  end  of  the 
year  it  could  not  be  told  whether  the  proportion  of  coals 
raifed,  or  the  value  thereof  to  be  rendered  to  the  lefibr, 
which  might  be  done  monthly,  would  fall  (bort  of  or 
vzcee d  the  400/.  But  if  that  be  a  yearly  referration^  the 
plaintiff  cannot  aflign  as  a  breach  the  non-payment  of 
poo/*  for  a  period  including  a  fraAion  of  a  year,  namely, 
two  years  and  three  months  \  for  no  fuch  fum  could  hare 
been  due  as  claimed  by  the  plaintiff.  In  thefe  cafes  there 
can  be  no  apportionment  pro  rata  of  the  entire. fum 
corenanted  to  be  paid,  according  to  Ntidltr  ▼•  Gueft  {ci^ 
and  Rea  ▼•  Burnis  {b)*  And  no  remittitur  can  be  entered 
for  the  ezc^fs ;  for  that  can  only  be  done  where  there  is 
a  mifcalculation  of  the  fum  claimed,  not  where  the  de« 
maod  itfelf  is  nnwanranted  by  the  covenant. 

RUhardfin^  contra,  was  (topped  by  the  Court. 

Lord  Ellbnboeough  C.  J.  As  to  the  firft  objec- 
tion, the  breach  is  firft  well  affigned  in  the  negatiire» 
that  the  defendant  has  not  yidded  the  i-4th  of  the  coal, 
ftc.  but  had  negleded  and  refufed  to  to  do.  But  then  it 
goes  on  to  ftate  that  on  a  certain  day,  which  is  a  day  be- 
fore the  date  of  the  leafe,  f  oo/.  of  the  rent  was  in  arrear. 
That  date,  however,  is  quite  repugnant  and  tmpoffible, 
being  before  die  commencement  of  the  leafe  by-which  the 

rent 
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i8o8.  rent  was  referved;  and  therefore  it  may  be  rejeded  al*' 
'■  together  as  furplufage.    And  that  may  well  be  done ;  for 

agmnft  if  the  allegation  had  only  been  that  before  the  exhibit- 
ing of  the  bill  two  years  apd  thr^  months*  rient  was  in 
arrear,  that  would  have  been  fufficient,  at  leaft  on  gene- 
ral demurrer,  without  dating  the  very  day  when  that 
rent  became  due.  I  admit  that  the  obje£lion  would  bold  if 
it  were  neceflary  in  this  cafe  that  fome  certain  day  (hould 
be  alleged  when  the  rent  was  due ;  for  here  the  day  al- 
leged being  repugnant  is  the  fame  at  if  none  were  al- 
leged i  but  the  day  is  not  neceflary  to  be  alleged.  Then, 
2dly»  it  is  objeQed  that  the  claim  of  900/.  is  for  rent 
for  two  years  and  three  months,  when  the  rent  is  re- 
ferved yearly.  That,  however,  muft  depend  on  the  con« 
firuftion  of  the  covenant,  which,  though  it  fpeaks  of 
an  annual  fum  of  400/.  to  be  made  up  in  cafe  the  pro- 
portion of  coal  referved  (hould  fall  (hort  of  that  fum,  yet 
the  rent  is  to  be  rendered  monthly.  Taking  it,  how- 
ever, to  be  a  yearly  rent,  the  excefs  for  the  three  months 
may  be  remitted,  and  judgment  given  for  the  refidue. 

Lb  Blanc  J.  (j).  The  allegation  is  that  on  the  i  ft  of 
November  1 797,  900/.  of  the  rent  referved  for  two  years 
and  three  months,-  at  the  rate  of  400/.  a-year,  was  due, 
which  day  being  before  the  leafe,  and  therefore  an  im* 
poflible  day  for  the  rent  to  have  been  due,  it  muft  be 
rejeded  on  general  demurrer  Then  even  if  the  rent 
be  referved  annually  and  not  monthly  as  it  is  eovenanted 
to  be  rendered,  ftill  the  plaintiff's  claim  would  be 
fuftainaUe  to  the  extent  of  800/.  and  the  reft  may  be 
remitted. 

(«)  Gr^fe  J.  wat  abfcoti 

Bayley 
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Batlet  J.  The  day  alleged  is  clearly  an  impoflxble  day,  ^     x  808. 
and  therefore  muft  be  rcjeflcd.  And  though  the  rent  were         ■' 

BvcKLtr 

payable  yearly,  the  plaintiff  would  ftill  be  entitled  to  eu*  agmnfi 
ter  his  jodgmentfor  8co/.,  remitting  the  other  looA,  for 
which  the  cafe  of  Inchdon  v.  Crips  {a)  is  an  authority  in 
point.  But  here  the  plaintiff  had  his  eleflion  to  take 
his  rent  either  in  coals,  or  in  money,  and  the  value  in 
money  was  at  all  events  to  be  made  up  400/.  a-year,  and 
to  be  rendered  monthly.  If  the  plaintiff  had  taken  his 
proportion  of  coals,  monthly,  it  would  not  have  been 
afcertained  till  the  end  of  the  year  whether  he  was  to 
receive  any  thing  or  how  much  in  money:  but  having 
made  his  ele£lion  to  receive  his  whole  rent  in  money, 
and  that  being  at  all  events  to  be  made  up  400/.  a-year, 
and  the  rent  being  made  payable  monthly,  I  think  that 
his  claim  is  good  to  the  extent  of  the  900/.  claimed. 

Judgment  for  the  Plaintiff. 

(#)  z  ZA.  Ray,  8x4.  and  Salk,  658. 


Reid  asiainjl  Darby.  ^"^i 

T^ROVER  for.  the  {hip  Glamorgan.     At  the  trial  at  the  vice-Ad- 
^   .f  If    ff        r       .  1        r  r         .     />     •  «         miralty  Courts 

Cmldhall  a  Ipecial  cale  was  reterved,  itating  that  abroad  have  no 

authority,  upon 

the  plaintiff,  being  the  fole  owner  of  the  Glamorgan^  be«  the  mere  petu 
longing  to  the  port  of  Lo9idon^  and  duly  regiftered  there  tain  of  a  Oiip^ 

.t  bound  on  a  f6« 
reign  voyage,  to  decree  the  fale  pf  Tuch  ihip,  reported  upon  fun.'ey  nSt  to  be  fea.worthy» 
or  repaira^  to  at  to  carry  the  cargo  to  its  place  of  deftination  but  at  an  expence  ex- 
ceeding the  value  of  the  0iip  when  repaired.  Nor  does  it  appear  that  the  mailer  hat 
any  original  authority  to  JtU  the  (hip  under  fuch  circum(lanceS|  and  to  put  an  end  to  the 
adveiiiuce  by  foch  difcretioaary  aA  of  hit  own«  when  he  might  in  U&.  -have  repaired  the 
lliip  and  continued  the  voyage.  But  fuppofing  he  has  fuch  auitiority  excrci/ed  boni  fide 
ill  a  cafe  of  nectffity,  ftill  the  veflVl  fubfifting  as  fuch,  and  capable  of  being  ufed  for  the 
purpofef  of  navigationy  and  fo  ufed  in  fa  ft  after  ibme  repair  on  the  fpot^  can  only  be 
conveyed  by  the  captain  in  the  form  prefcribed  by  the  regifter  aQs :  and  the  requiAtea 
of  cboie  ads  not  having  bee  (^complied  with,  the  iale  in  qucftion  wai  held  to  transfer  no 
property  to  the  vendee. 

on 


CASES  w  TRINITY  TERM 

en  the  tth  of  Dccemher  i803».  fent  her  in  the  fpring  of 
1805  on  m  YOjage  from  London  to  Antigua  and  back 
again^  under  the  command  of  Capt.  5i&rA^.  The  (hip 
deliTered  her  outward  cargo  at  Antigua^  and  took  in  her 
homeward  cargo^  and  arrived  at  Tortola  to  join  convoy 
fat  England f  on  the  i6th  of  November  1805.  On  her 
snival  at  TerttJa^  being  leakj^  the  mailer  applied  to  the 
Vice<-Admirait7  Court  there  for  a  furvcy,  when  certain 
proceedings  were  had,  which  were  dated  at  length  in  the 
cafe.  I.  The  petition  for  a  furvej,  dated  18th  of  Novem-^ 
ter  110$^  and  exhibited  by  a  prodor  on  behalf  of  the 
matter,  and  intituled,  *<  Toriola — ^loftance  Court— The 
<*  (hip  Glamorgan^  J.  Shelly^  Mailer— In  the  matter  of 
^  the  furvej  of  the  (hip  Glamrgan^  J.  SbeNy,  Mafter» 
**  put  into  this  port  in  diftrefs.*'  In  this  the  leaky  and 
dangerous  condition  of  the  (hip  before  her  arrival  at  Tor- 
iota  was  ftated  (and  verified  on  the  oath  of  the  mafter) : 
**  and  that  the  mafter  was  de(irou8  of  having  a  regular 
**  furvey  held  on  the  faid  (hipi  Wherefore  the  faid 
**  pro£lor  prayed,  and  the  Judge  at  his  petition  decreed, 
<*  the  ufual  writ  of  furvey  to  iflue,  direded  to^  certain 
perfons  by  name,  merchants  and  (hip  matters.  2*  The 
commilEon  or  wiit  of  furvey,  of  the  fame  date,  iflued 

thereon  to  the  perfons  named»  authorizing  them  to  view 

* 

the  ftate  and  condition  of  the  fliip,  and  to  report  thereon 
to  the  Court,  and  particularly  whether  the  Jbip  were  fea^ 
nor  thy  or  not:  and  ifjhe  could  be  properly  repaired  in  Tor* 
tola,yitf/  to  rertdtr  her  feanvorthy :  and  this  return  waa 
to  be  made  on  oath.  j.  Several  reports,  returned  on  oath 
by  the  different  perfon^  authorised,  which  in  fubftance 
declared  the  (hip  to  be  totally  unfit,  in  her  then  ftate,  to 
proceed  with  her  cargo,  and  that  the  expence  of  repair- 
ing her  at  Tortola  wotdd  be  more  than  her  value  when 

f  repaired. 
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repaired.    Tbefe  returns  were  dated  20th  of  Novsmher        1808. 
and  %d  and  5th  of  December  1805.    4.  The  decree  of  the 


Rbid 


Coure,  dated  ^th  of  December  1805.     "  The  Judge,         egainft 
'*  having  heard  the  faid  proofs  read,  pronounced  chat  ic 
''  appealed  to  him  that  the  faid  (hip  is  totally  unfit  to 
"  proceed  with  her  cargo  to  London^  her  port  df  deftina- 
^  tion,  and  that  the  repairs  of  the  faid  (hip  in  this  port 
{Tortola)  would  amount  to  more  chap  her  value  when 
fuch  repairs  (bould  have  been  completed/'    5.  I'he 
ad  to  lead  commiflion  of  fale,  dated  i6th  of  December 
1805,  watch^  aftet  noticing  the  returns  made  as  above, 
Rated,  «<  that  for  the  benefit  of  tbofe  concerned  the  maf- 
ter  was  defirouft  of  felling  the  faid  fliip  and  hier  cargo 
m  this  port  {Torto/a),  and  that  he  wi(hed  to  obtain  a 
commiflion  dire£led  to  the  Marflial  of  the  V.  A.  Court 
for  that  purpofe :  Wherefore  the  Judge,  at  his  petition, 
decreed  a  commifGon,  &c.  to  fell  and  difpofe  of  the  (aid 
(hip  and  cargo  for  the  benefit  of  thofc  concerned/'  Then 
followed  6.  The  commiflion  of  faie,  dated  i6th  of  Z)/- 
ember  1805,  (tating  the  previous  proceedings,  and  *«  that 
for  the  benefit  of  ihofe  concerned  the  mafler  was  de- 
firous  of  ftlling  the  faid  (hip  and  cargo,"  &c.  and  to  ob- 
kain  a  commiflion  for  that  purpofe  :  Wherefore  the  Judge 
diecreed  a  commiflion.  Sec*  and  authorized  and  com* 
maoded  the  mar(hal  to  expofe  to  fale  and  fell  the  (hip 
and  cargo  to  the  beft  bidder,  and  to  "pay  the  producc- 
"  moiiey  ari(ing  from  fiich  fale  to  the  faid  J.  Shelley,  on 
"  behalf  of  the  peifoiis  entitled  thereto,  firft  deducing 
"  thereout  the  eipenees  of  the  faid  furvey  and  fale ;" 
and  to  traofmit  an  account  of  the  fale  to  the  Judj^e. 
The  cafe  then  dated  that  under  this  fcntence  the  (hip 
was  fold  by  the  mar(hal  of  that  Court  to  the  defendant 
for  885/.  currency,  which  was  received  by  Shelley,  the 
^OL-  X-  L  matter. 
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i8o8.        Riafter»  purfuant  to  the  order,  who  has  paid  no  part  off 
"  it  to  the  plaitiriff,  claUmna;  to  have  an  account  aeainft 

Rim  tf  t 

agfirfi  aim  \  and  poiTcffion  of  the*  fiiip  was  delircred  bj  the 
marfiial  to  the  defendant.  The  defendant,  on  the  25th 
of  January  i8o6»  procured  the  fhip  to  be  regiftered  de 
novo  ztT§rto!a^  and  obtained  a  certificate  thereof;  In 
which  it  wa8*(latfd  t?>at  he  was  the  fole  owner  of  the 
fhip  Glamorgan^  of  Tortoln^  and  that  the  (hip  was  buITt 
at  Neathy  in  the  port  of  Savanftj  in  if^^y^^  appeared  by 
certificate  of  rcgtftry.  No.  433,  of  the  8th  Dicembir  i8o3t 
'which  was  **  delivered  up  and  cancclkd,  on  account  of 
the  faid  veficl  having  put  mto  this  port  {Tortoin)  in  dif- 
refsi  and  having  been  condemned  as  unfit  to  proceed  on 
her  voyage,  and  been  fold  for  the  benefit  of  the  under- 
writers or  others  concerned."  Stating  further  the  buiH 
of  the  (hip,  &c.  The  defendant,  after  obtaining  focb 
certificate  at  Torto/a,  fent  the  (hip  -to  Nevii,  where  (he 
arrived  on  the  2d  of  February  1806,  and  where  he  pro- 
cured her  to  be  agnin  regiftered  de  nova,  and  obtained 
another  ccrtlficalr,  dated  I'^xMoi February  i  806,  in  which 
it  was  dated  that  he  was  the  fole  owner  of  the  (hip 
Glamorgan^  df  Nevis ^^  and  that  the  faid  (hip  was  built  at 
Neatkf  in  the  port  of  Sicoftfty^  in  1789,  as  appeared  by 
cettificate  of  rcgiftry,  granted  at  Tcrtola  the  25th  of  Ja^ 
fiuary  lad,  anJ  now  given  up  and  cancelled  on  account 
of  the  aforefard  owner  becoming  a  refident  of  this  faid 
ifland.  The  defendant  afterwards  fcnt  the  (hip  from 
Nevis  to  Grenada^  and  from  thence  with  a  cargo  of 
fugar  and  rum  to  London^  where  (he  arrived  in  July 
i8c6,  and  delivered  it  in  good  condition.  On  the  4th 
oi  Auguji  i8a6  the  plaintifF  demanded  the  (hip  of  the 
defendant,  which  he  refufed  to  deliver  up.  The  col* 
lectors  of  the  cudoais  at  Tortola  and  Nevis  tranfmitted 

copies 
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copies  of  their  refpe^he  certificates  to  the  colleQor  at        i8o8. 
the  port  of  London,  Vha  caofed  the  following  xnemoran*  ^ 

dam  to  be  ina4e  in  the  book  of  reglftrjr  at   London.         ^gain/t 
^  Coodeaine4  at  Tortola  and  regiftered  de  novo,  25th 
Januorj  1806/'    The  original  London  certificate  of  re* 
giftry  has  not  been  tranfmitted.    No  bill  of  fale,  reciting 
any  certificate  of  regiftry  of  the  fliipi  has  been  made  to 
the  defendant ;  nor  has  any  copy  of  any  fuch  bill  been 
delivered  to  the  perfon  authorized  to  make  regiftry  and 
grant  certificates  of  regiftry  at  the  port  of  London ;  nor 
any  indorferoent  of  or  relating  to  the  transfer  of  property 
in  the  fliip  to  the  defendant  been  made  on  any  certificate 
of  regiftry  of  the  fliip  ;  nor  any  copy  of  any  fuch  indorfcfi 
nent  been  delivered  to  the  perfon  authorized  to  make  re- 
giftry, &c.  at  the  port  of  London ;  nor  any  entry  been  in* 
dorfed  on  the  oath  or  affidavit  upon  which  the  original  cer- 
tificate of  regiftry  was  obtained  ;  nor  any  memorandum 
made  in  the  book  of  regiftry  at  the  port  of  London ;  nor 
any  notice  given  to  the  commiffioners  of  the  cuftoms  in 
England,  otherwife  than  before  mentioned.  The  queftion 
for  the  Court  was.  Whether  the  plaintifiF  were  entitled  to 
recover  the  value  of  the  (hip,  and  any  and  what  fpeciat 
damage  ?    If  the  plaintiff  were  entitled  to  recover,  a  ver* 
d\£k  was  to  be  entered  for  him,  and  the  damages  were  to 
be  afccrtained  by  an  arbitrator*    If  the  plalntifi^  were  not 
entitled  to  recover,  a  nonfuit  was  to  be  entered.     This' 
cafe  was  argued  in  Hilary  term  laft  by 

Richard/in  for  the  plaintiff,  who  contended  that  the 
mafter  had  no  general  authority,  as  fuch,  to  fell  the  (hip, 
and  could  derive^  none  from  a  voluntary  proceeding,  in- 
ftkuted  by  himfelf  for  that  purpofe  in  the  Vice-Admi- 
ralty Court :  but  that  if  he  had  in  himfelf,  or  could 
derive  from  that  Court,  any  fuch  power^  the  property 
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1868.       coald  otij  be  transferred  accdrding  Co  the  fontfs  of  At 
-  tegiftry  aQs.     ift,  The  mafter  is  confidered  as  the  agent 

0gaii^  for  his  owners  for  maoj  purpofes  i  he  may  hire  niatrioersy 
procure  neccflaries  for  the  fliip  and  creir,  and  In  Cafe  of 
neceiEtjr  maj  hypothecate  the  fliip  in  a  foreign  port ;  bat 
he  cannot  fell  the  (hip  itfelf.  His  authority  is  to  ufe  and 
employ  the  (hip  j  but  it  is  contrary  to  the  nature  of  fuch 
ma  authority  to  fell  what  he  is  to  employ.  It  was  fo 
held  lit  Tremenheri  t.  Trefillian  («}|  which  was  a  cafe  of 
ftrong  neceffity  for  the  fale  by  the  mafter  abroad,  if  any 
thing  could  jullify  it  \  but  Hale  C.  B.  was  of  opinion 
that  the  maiker,  whhout  the  ownerst  could  not  fell  the 
fliiptf  The  fame  general  doArine  was  laid  down  by 
Lord  ElUfiUrough  in  Hayman  t«  Mokon  and  Others  {b)  s 
though  he  was  inclined  to  admit  that  in  cafes  of  extreme 
necelTity  {c)^  where  a  (hip  abroad  had  received  irreme- 
diable injury,  the  captain  might  have  fuch  a  powen 
There,  however,  (he  jury  found  for  the  owner  on  the 
ground  of  a  fraudulent  fale.  At  any  rate,  however,  this. 
was  not  a  cafe  of  necedity,  in  the  true  fenfie  of  the  vN>rd, 
a  neceility  which  fuperfedes  all  difcrction ;  it  was  rather 
a  cafe  of  fuppofed  expediency  §  in  which,  as  It  turned  out 
the  mafter  was  miftaken ;  for  the  (hip  was  a^luaUy  re- 
paired»  s^nd  proceeded  on  a  voyage  out  and  home.  The 
true  line  is,  that  while  the.  fubje£i-matter,  which  he  ia 
entrufted  to  navigate,  continues  as  a  J^ip^  and  capable  of 
navigation,  with  fuch  repair  as  is  to  be  had,  he  cannot 

{a)  I  iid*.  453*  and  3  Kd,  ^r.  S.  C^  wliicli  uit* Br'u!gmah\  ttfc, 
tloh,  I  J. 

{h)  5  Efp.  iV.  P.  CaJ.  65. 

{c)  In  JtalAnC  Rtp.  iGf.*  Which  was  merttioacd  by  Lord  Effenterwik 
upon  thii  occafionf  chc  Reporter  fays,— ><<  ObTcrv.  Nota  that  the  nuftcr 
of  a  (hipi  in  cafe  of  danger  and  extremity,  may  caft  the  gooda  into  tilo 
fea,  and  in  feme  cafes  fell  the  ihip,  akh^Hi^h  k  dot!  not  belong  to  hi», 
u  in  cafe  of  faounr,  &««*^ 
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fell  it;  he  can  only  fell  the  maleiials  when  it  is  broken        i8o8» 

up  or  become  a  mere  wreck,    adij,  Suppofing  the  maf- 

ter  had  the  power  of  fale  under  thefe  circomftancesy  he 

tan  only  transfer  the  property  by  obfenring  the  requiGtes 

pf  the  regifter  z&n  (#)i  all  of  which  may  be  complied 

with|  as  well  in  the  cafe  of  a  fale  by  the  mafteri  as  hj 

the  owner.    The  mafter  can  only  fellj  if  at  all,  as  agent 

of  the  owner,  and  an  agent  muft  always  conrey  in  the 

fame  form  as  his  principal  muft  have  done.    The  15th 

fe£lion  of  the  ftat.  34  G00.  3.  c.  (58.  does  indeed  exprefsl7 

recognize  the  fale  of  (hips  by  agents.     And  this  is  not 

flontradided  by  JBUfcfim  v.  fiuUifrd  (h%  where  a  transfer 

of  |Aroperty  by  operation  of  law,  fach  as  from  xommif^ 

fioncrs  of  bankrupt  to  the  afligneesy  was  held  not  tq  be 

within  the  aAs.   3dly,  The  Vice-Admiralty  Court  coal4 

gtre  no  more  authority  to  the  mafter  to  fell  the  Ifaip  tha^ 

he  had  before.    That  Court  proceeds  in  rem,  to  gi?e 

eficA  to  claims  by  adrcrfe  parties  agaioft  the  body  of  the 

(hip ;  as  uppn  hypothecation  and  bottomry  bonds ;  in  fuiti 

where  the  promovent  claims  property  in  the  fliip ;  in 

fuits  for  ma|rin(srs'  wages ;  in  certain  cafes  of  torts^  as 

where  thefe  I^as  been  a  collifion  between  two  (hips,  one 

of  whiph  haa  been  injured,  and  compenfation  is  fought 

pat  of   the  othejf ;  and  in  cafes  of  falvage,  ^c. :  but 

there  is  no  trace  in  the  books  on   this  fabje£i  of  % 

fuit  up&n  a  furvey  oftbejbtp  to  fee  whether  or  not  (he  be 

fea-worthy.    Neither  do  the  commiffionsto  the  V.  A, 

Courfs  contain  any  fuch  power,  though  they  have  larg^ 

9ind  geperal  words  as  to  fi^its;   b\)t  ^U  fnita  iQ  thofo 

(tf)  Tbc  cafes  refrrred  to  were  ilfe/i  v.  Charmck^  %  Baf^  399.    ^eatk 
V.  Hubbard^  4  Eaft^  t  lo.     Biex^  v.  Hubhardi  5  Eaft^  407.  and  Hpyt&r  y^ 

^ackfcn,ZEa/ftS'h 
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i8oS.       courts  are  between  dilFcreot  parlies,  and  there  is  no 

"^^^         inftance  of  an  ex  parte  proceeding.    And  he  referred  to 

Mgamft         Clarke*! Praxis  CurU  JJmraliiatu.  which  ftates  the  modes 

of  proceeding,  divided  into  proceedings  in  perfimam  fst 

in  rem ;  particularly  tit.  z  and  z%.\  Dr.  Brown* s  Tnatifo 

pn  the  Civil  and  Jtdmiralty  Laws^  ch.  p.  p.  396.  &C* 

• 

Searkttf  contrL  The  4ueftion  is  whether  when  a 
a  maftcr  of  a  (hip  on  a  diftant  vojagCi  exerdfing  an 
tioncft  judgment,  belieyes  bis  fhip  to  be  abfolutelj  inca«* 
pable  of  completing  her  voyage,  he  may  malce  a  fale  of 
her  on  account  of  his  owners,  fo  as  to  bind  theoi  i  V 
^uch  a  power  exift  at  all^  it  cannot  in  the  nature' of  -it  be 
confined  to  fuch  cafes  of  ne'ceflity  in  h&  as  fuperfede 
all  difcretion.  Every  quefiion  of  neceflity  is  a  mixed 
^ueftion  of  fa£b  and  of  judgment :  the  fubfcquent  events 
cannot  make  any  diflPerence  :"  but  the  confideration  muft 
be  the  fame  as  if  the  purchafer  had  been  obliged  to  break 
up  the  (hip  immediately.  In  this  cafe  the  jury  have  con* 
eluded  the  queftion  of  neceflity  by  their  verdid.  As  a 
general  rule,  it  may  be  admitted  that  the  mafter  cannot 
fell  (0),  though  he  may  hypothecate  the  (hip  for  repaira 
and  neceflfaries  fumi(hed  abroad  :  but  that  rule  only  ap» 
plies  fo  far  as  to  negative  any  implied  authority  from  the 
owner  to  the  mader  to  put  an  end  to  the  adventure  by 
the  fale  o{  the  fljip :-  but  where  the  adventure  is  abfo-i 
lately  put  an  end  to  by  the  perils  df  the  fea  or  the  likCn 
there  is  no  rule  of  law  to  prohibit  the  mailer  from  afiing 
according  to  the  beft  of  his  judgment  for  the  benefit  of 
his  owner  by  felling  the  (hip.  In  the  cafe  of  The  Betty 
Caihcart  (Jb)t  which  was  that  of  a  Briti/b  tbip^  failing 

{a)  JoLrfen  v.  Bi^f>in,  a  Ld.  Ray^  984.        {h)  i  M'  Mm.  Rij>>  kix. 
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witbout  a  regifter  from  circumflances  of  ncccffity;  Sir        1808. 
Wm»  Scctt  faid   that  the  revenue  and  navigation  laws  ■ 

.  Rbid 

were  to  be  conftrued  and  applied  with  great  exadnefs  j        jgah/i 
but  that  cafes  of  unavoidable  accident^  invincible  ne- 
c^flity,  or  the  like,  where  the  party  could  not  as5l  other- 
wife  than  be  did,  or  had  a£&d  at  leait  for  the  bcft,  muft 
be  confidered  in  that  fyflem  of  laws  juft  as  in  other. 
fyfteoiB;  and  that  laws   that   would  not   admit  of  an 
equitable  conftruflion  to  be  applied  to  the  unavoidable 
misfortunes  or  neceffities  of  men«  or  to  th^  cxercife  of 
a  fair   difcretion  under  difficulties,  could  not  be  laws 
framed  for  human  focieties.     And  there  he  decreed  the 
veflel  not  to  be  forfeited.    So  in  the  cafe  of  the  Gratis 
tudim  {a)  ic  was'  admitted  thar,  generally  fpeaking,  the 
mafter  has  no  authority  over  the  cargo  for  the  purpofes 
of  (ale,  but  only  for  fafe  cuflody  and  conveyance  ^  and 
yet,  faid  the  fame  learned  Judge,  in  cafes  of  inftanf,  un- 
forefeen,  and  unprovided  neceflity,  the  chara£lcr  of  agent 
«od  fupcrcargo  is  forced  upon  him,  not  by  the  appoint- 
ment  of  the  owner,  but  by  the  general  policy  of  the 
law,  to  proteA  the  property.     And  he  inftanced   ihe 
throwing  overboard  part  of  the  cargo  at  fea;  in  imminent 
danger,  to  prefcrve  the  remainder ;  and  the  cafe  of  ran- 
fom.     That  there  were  other  cafrs  where  the  mafter  had 
the  fame  authority  forced  upon  him  in  port;  as  if  the 
ihip  were  driven  into  port  with  a  perifhable  c^rgo,  and 
unable,  or  wanting  repairs  to  enable  her,  to  proceed  in 
time.     In  that  cafe,  faid  he,  he  muft  e::ercife  his  judg« 
ment,  whether  to  transfliip  or  fell  the  cargo  \  and  even 
though  he  had  the  means  of  transfliipping,  he  may  ^dc 
for  the  beft  in  deciding  to  fell.     But  if  he  a£i(d  unwifcly 

(«}  3  R0^.  A.  JC«  24*.  157*259,  260, 
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in  that  dcciGon^  (li\I  tHe  foreign  purcbafer  would  be  &lc 
under  bis  aAs.     And  there  it  was  held  that  be  might  ii^ 
a  cafe  of  dil^refs  hypothecate  the  cargo  for  repairs  of  the 
fliip.    Sir  Wm.  Scott,  in  the  fame  cafe,  adrerted  to  the 
pradice  in  queflioni  of  applying  to  the  V.  A.  Courts  ia 
the  Tftft  Indies  for  leave  to  jempower  the  mafter  to  fell  :.- 
and  though  he  fays  it*  has  been  a  noat^er  of  cpmphiak 
that  this  power  was  fometimcs  abu^d,  yet  be  admits  iit% 
exilleoce  in  caftrs  of  rtal  neceQity.     •<  Necei&ty/'  be 
faysy  in  another  pftrt  {a),  <'  creates  law ;  it  fopeifede^ 
rules ;  and  whatever  is  reafonable  and  jufit  in  fuch  cafies 
\%  likewifc  legal/'     In  the  cafe  of  a  (hip  caft  on  (bore,  if 
any  thing  cfcapcd  alive,  the  property  faved  was  not  to 
be  confidered  as  wreck»  but  by  ftat.  of  Wtftm.  i.  r.  4* 
was  to  b6  prcfcrved  by  the  (heriffi  &c.  a  year  and  a  day 
for  the  benefit  of  the  owners.     Tet|  fays  Lord  CAt  {h\ 
in  his  comment  on  it,  if  the  goods  be  perifliablei  of  ne« 
ceflity,  (which  is  excepted  out  of  the  law)  the  IberiflF 
m^y  fell  fuch  goods  within  the  year*    It  is  the  common 
pradtce  of  merchants,  for  the  captain  to  make  what  fal* 
vage  he  can  of  the  goods,  as  well  as  of  the  fliip,  in.  all, 
cafes  of  danger  and  diftrefs :  and  this  is  recognized  in  the 
form  of  marine  policies*    \J.savir€nct  J.    It  was  held  ia 
MilUi  V.  Fletcher  {c\  that  where  the  (hip  was  captured 
and  recaptured,  but  the  voyage  was  loft,  and  the  cap- 
tain afiing  for  the  beft   had  fold  the  (hip  and  cargo, 
the  owner  might  recover  againft  the  underwriters  for 
a  total  lofs.]  '  What  is  the  mafter  to  do  in  fuch  cafeSt 
if  be  have  no  power  to  fell  ?    he  muft  eiiher  fuffer  the 
veflel  to  perifti,  or  it  muft  be  prefcrved  at  an  txpence 
greater  than  its  value,     ^dly.  If  the  mafter  have  fuch  a 


(tf)  3  Rob^  A.  K,  2S6.  (i)  2  Inf.  l68.  (c)  J>wiU  130. 
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poweri  this  is  not  a  cafe  within  the  regifter  zSts.    All        iSoK* 
the  requifites  of  tbofc  a£ls  could  not  have  beeii  cooaplied 
with}  which  fiiews  that  none  of  them  wece  moant  to        h^ 
apply  tp  the  cafe  of  a  fale  under  a  power  given  by  hw» 
and  not  by  the  a^  of  the  party  \  and  that  was  the  dif- 
^CUon  on  which  Bloxam  v.  Hubbard  {a)  was  decided.  The 
l6th  feCUon  of  the  ftat.  34  Geo.  3.  r.  68.9  which  comes 
lieartft  toi  the  prefent  cafe,  namely,  where  the  owner  is 
at  home^  and  the  ihip  is  fold  abroad,  only  appUcs*  bow- 
ery, tc)  t|ie  taf<;  of  voluntary  transfers  of  (hips  i  and  not  * 
to  ca(ie;8  where  (he  owne^  qe^fe^  tP  have  any  intereft  in  the 
(ubje^-m^tte^  as  ^  Qi\p\  md  only  fells  it  as  a  wrfci,  or 
ihe  mater^ls  9f  %  fiiip.  The  regiftry  a&s  cer^inly  would 
pot  apply  to  the;  caC:  of  hypptbecation,   and  by  the 
iame  rule  not  to  a  fale  by  the  like  necefiky.    ^Lawrence  J. 
A  (hip  may  be  worth  repairing  to  a  perfon  on  the  fpotf 
fhooghnot  fo  to  the  owner  in  England*  Lord  ElUnborougi 
f}.  J.  (t  if  not  found  that  the  (hip  was  not  navigablci  but 
(mlj  (hat  (be  was  not  capable  of  being  navigated  home 
with  her  then  ^argp.    Li  Blanc  J.    While  the  fvb|e£b- 
matter  is  in  the  form  of  a  (hip,  though  w;^(ing  repair^ 
which,  perhapq^  it  night  not  be  worth,  the  owner's  while 
to  mal^Ci  would  not  the  pKovifionsi>f  the.  regifter  a£^ 
continue  to  apply  to  it,  if  it  were  in  a  Briii/b  port  ?  Loxd 

£ltinbarougb.  Muft  we  not  confider  under  the  regifter 
a£ls,  whether  the  veflel  were  fold  as  a  (hip^  capable  of 
repair,  or  a^  a  ine^^e  wreck  {]  3dly,  As  to.  the  juriCdic^ 
Uon  of  the  V*  A.  Coujrts  to  order  fales  in  fuch  cafes;  it 
^MM  been  frequently  ei^ercifed  of  late  years^  though 
there  is  no  esprefs  adjudication  upon  the  point.  Tho 
^f^ih  however,  of  their  commiflion  are  very  lai^e  and 
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i9o8.        gfneral,  cxteiiding  to  all  fuits,  &c.  to  all  cafes  of  wreck 
"""^        and  derelidi.     If.  then,  the  captain  could  not  fell,  and 
0gmi^        did  not  think  it  was  worth. while  to  repair,  he  mtttt 
abandon  the  (hip ;  and  then  it  is  clear  that  the  Admiralty 
Court  would  have  jttrifdi£iion«  This  confideration  forms 
fome  check  on  the  abufe  of  the  power  }  for  the  mafter 
muft  fubffiit  in  the  firft  inftance  a  cafe  to  that  Court,  in 
which  he  would  be  obliged  to  abandon  the  (hip,  if  he 
were  not  empowered  to  fell  it.     [Lord  BUinborougb. 
How  can  this  be  confidered  as  a  derelidi  on  the  high 
feas,  which  was  in  port  and  under  the  captain's  control 
all  the  time  ?]    Sir  Wm*  Sc9it^  in  the  cafe  of  the  Gratis 
iudim^  feems  to  recognize  the  pradice  as  exercifed  under 
the  Admiralty  jurifdiQion,     At  any  rate  the  defendant 
is  entitled  to  be  conGdered  as  the  falvor  of  the  ihip  in  this 
-cafe ;  the  mafter  having  abandoned  her,  and  the  defend- 
ant haying  brought  her  home  in  fafety ;  and  therefore 
the  plaintiflF  cannot  maintain  trover,  without  a  tender  of 
the  falvage.    [Lord  BUenhrougb  C.  J.     If  the  fale  by  the 
-mafter  were  a  tortious  ad,  the  defendant  cannot  thereby 
acquire  a  lien  on  the  ihip.]    No  tort  was  meditated  by 
the  mafter,  and  there  is  no  privity  between  him  and  the 
defendant,  who  purchafcd  under  the  falc  decreed  by  the 
V*  Admiralty  Court. 

.  Ricbardfim^  in  reply,  maintained  that  the  fale  was  not 
-a  matter  of  ftrid  necelfity,  fuppofing  that  to  be  fufficienf, 
as  in  the  cafe  of  a  wreck  \  but  of  nccelBty.  arifing  out 
of  difcretion  and  judgment.  It  was  not  made,  becaufe 
the  captain  thought  that  ihe  could  not  be  navigated  after 
ibme  repair,  but  that  flie  could  not  be  beneficially  navi- 
gated. It  was  his  judgment)  and  which  muft  now  bu 
(ai^en  (o  hare  been  bis  bon^  fide  jncfgment,  upon  the 
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tatfiHency  oi  a  fale«    But  the  thing  was  fold  as  a  fhlp         i8oS. 
and  not  as  a  wreck ;  and  immediately  after,  (he  was  re- 
giftered  de  novo ;  which  fliews  what  the  true  nature  of       jgairfi 
the  tranfadioD  was,  and  brings  the  inquiry  back  to  the 
original  qaeftlon.  Whether  the  m^fter  could »  by  his  own 
aothority,  or  by  aid  of  the  V.  A.  Court,  f^il  the  (hip, 
becaufe  he  thought  (he  could  not  be  beneficially  navi« 
gated  any  further:  and  if  fo,  whether  the  property  wexic 
legally  transferred,  without  complying  with  the  requiG- 
cioas  of  the  regifter  a£ls  ?   The  power  of  fale  in  the 
captain  is  not  proved  by  the  claufe  in  fca  policies,  em* 
powering  the  captain,  in  cafe  of  misfortunes,  to  fue, 
bbour,  and  travail,  for  the  aflured  -,  for  that  is  inferted 
in  order  to  make  the  underwriters  liable  for  cxpences 
incurred  in  fo  doing.     And  as  to  MtUes  v.  fle{cher^  the 
fate  was  ratified  by  the  owners,  and  being  bona  fide,  it 
wa  held  to  bind  the  underwriters*    The  regifter  ads 
iMire  been  held  to  extend  to  all  faits  of  Britijb  (hips  by 
one  Britifi  fttbjcA  to  another  \  and  muft  of  courfe  itim 
cladc  every  (ale  by  an  agtntf  under  whsitever  ciccutn* 
ftauasj    Conuntilioners  of  bankrupt  are  not  agents  of 
the  bankrupt  is  any  &nfe  of  the  wocd^r^but  the  property, 
which  in  vcfted  in  th^Vk  hyoperatiofiof  law,  is  tranf« 
fcrred  by  (tatntable  authority*     Sappofing.the  owoe«: 
W(Qt  with  hit  ihiff  but  was  xtot  re^ieM  ciroad^  fo  as  to 
fall  within  the  pBccife  wotds  of  the  cla«fc  'referred  to  \ 
ftiU  he  CQfild  not  convey  *  without  comfilylng  with  the 
rcqutfite  forma  prefcribed :  fo  then  muft  his  agent.  The 
only  difietcnce  between  fales  abroad  at}d  at  home  is  that 
xn  the  former  cafe  the  party  has,  by/  iy.,  a  longer  time 
alloved  to  complete  the  regiftry :  but  the  agent  cannot 
Ittve  a  greater  authority  than  his  principal.'    In  confider^ 
Wg  the  Queftipo  with  rdatioa  to  the  regifter  adle,  t^e 
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Court  cannot  enter  into  amy  confidention  of  the  motircft 
which  induced  the  fa|e  of  the  ihip.  And  as  to  the  de^ 
fendant*«  lien  for  falrage,  that  can  only  exiil  where  the 
iaifor  a£(8  for  the  benefit  of  the  owncrti  and  not  on  bia 
9wn  Kconnt,  as  here*  [i>  W^utc  J.  If  the  f ale  be  not 
lawful,  the  defendant  has  conrertcd  the  property  by 
vfing  it  for  his  own  benefit :  for  he  fiiipped  the  home* 
ward  bound  cargo  on  \^  own  ac^oiMity  and  t^roqght  it 
home.] 


Lord  Ell£mborouoh  C.  J.  then  ftated  with  parties^ 
larity  the  fereral  points  arifing  out  of  the  cafe  i  and  con^ 
^luded  with  faying,  that  as  fome  of  them  were  of  gxtal 
^d  general  importance  lo  the  mercantile  world,  and  to 
the  in^erci^s  of  the  country,  the  Qourt  would  take  thea 
Into  mature  conCderation.  And  in  this  term  his  Lord^ 
(hip  delivered  the  opinion  of  the  Bench. 

After  ftating  the  cafe— *Tiie  transfer  of  the  ntoperty 
in  the  (hip,  upon  which  the  defendant  in  this  oafs  reKes, 
can  only  be  (uppoited  on  one  of  thefe  two  groonds, 
Firft,  that  of  a  valid  fale  under  the  decree  and  commtf* 
fion  of  the  Vice  Adaivaky  Court  of  Tirfe/s,  whefe  the 
fale  took  phce ;  or,  ftoondiy,  on  the  ground  of  ao  an« 
diority,  either  ezprefs  or  im|died^  derhred  from  th^ 
owner  to  the  captam,  enabling  ^him  to  feO  the  fhi^  in 
fuck  a  cafe  as  has  occurred.  For  the  farmer,  Tiz.  that 
of  a  TaUd  fele  under  the  decree  and  conuniffion  «f  the 
Yice- Admiralty  Court  of  Vorida^i  upon  the  fulkft  in- 
5|uiry  we  ha?e  been  able  to  make,  w«  find  no  adequate 
fo^indation  in  the  Icgit^te  powers  of  the  Admiiultyt 
Court.    No  inftance  has  been  difeofcred  in  which  xfiich 

• 

a  power  has  been  exercifed  in  the  Admiralty  Court  aS 
dogae^  for  can  ^e  fi.nd  %ny  term&in  the  Vice  Admiralty 
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commiffioD,  or  any  principle  upon  which  that  pradice  can  1 8o8« 
be  fuftaioed,  (which  certainiyi  however,  has  obtained  in 
the  Vioe-Admiralty  Courts  abroad,)  of  decreeing,  upon 
the  mere  petition  of  the  captain,  the  fale  of  a  (hip  re- 
ported  upon  funrey  to  be  unfeaworthy,  and  not  repair- 
mble,  fo  as  to  carry  the  cargo  to  the  plaCe  of  its  deftiHa* 
tion  but  at  an  ezpence  exceeding  the  value  of  the  fliip 
when  repaired*  And  in  refped  to  the  latter  gtound ;  iii 
addition  to  the  other  cafes  cited  in  the  argument,  it  is 
f  z|>ref8ly  laid  down  by  Lord  Hoh^  in  John/on  v.  Sbippen^ 
1  Ldi  Raj.  984.1  that  the  matter  has  no  authority  to  fell 
any  part  of  the  ihip,  and  that  his  fale  transfers  no  pro* 
peny ;  but  that  he  may  hypothecate.  But  fuppoGog  that 
it  could  be  fully  made  out  in  argument,  that  the  captain 
was  warranted  by  an  adequate  authority,  ezprefs  or  im* 
plied,  from  his  owner  to  fell  the  (hip,  in  the  cafe  of  a 
]iece(&ty  like  that  which  has  occurred ;  (till,  inafmuch 
as  \he  (hip  fpecifically  fubGfts,  atid  is  Capable  of  being 
afed  as  fuch  for  purpofes  of  navigation,  and  has  in  fa£t 
continued  to  be  fo  ufed  $  we  are  of  opinion  that  it  mult 
be  regarded  as  an  obje£t  of  rcgiftratioti,  under  Lord  LU 
verpoor%  aA,  upon  any  transfer  thereof  between  party  and 
party  :  and  that  the  forms  required  by  the  regiftry  a£ls 
not  having  been  in  this  cafe  complied  with,  the  transfer 
in  qneftion  is  on  that  account  void.  We  feel  ourfelves, 
therefore,  in  a  cafe  where  the  f^le  is  found  to  have  been, 
boni  fide,  and  made,  as  it  (hould  feem,  for  the  aftual,  as 
well  as  the  intended,  benefit,  at  the  time,  of  all  con- 
cemed,  reluflantly  obliged  to  pronounce  it  invalid :  and  , 
that  the  plaintiff,  the  original  owner,  (lill  remains  fuch 
for  the  purpofe  of  this  aAion,  and  that  therefore  he  is 
(intitlcd  to  recover  in  this  a£lion. 

Pofiea  to  the  Fhintift 
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RoE>  on  the  Detnife  of  Pride  aox  Brune,  Clerk^ 
again/t  Edmund  Prideaux  and  Others. 


An  e(tite»  the 
^ater  part  of 
which  wat  in 
kafc,  either  for 
yean  certain 
BOt  exceeding 
•1,  or  for  longer 
termt  of  yeara 
4leterininable  on 
Jives»  was  fet- 
tkd  on  (cveral 
tenants  for  life 


TN  ejeflment  for  lands  in  the  pariflies  of  PadflaWf 
Little  Petherickf  and  St.  IJfr/^  in  the  county  of  Com* 
v)alU  the  leflbr  of  the  plaintiff  hid  one  demife  oa  the 
I  (I  of  January  1 8c  2,  and  another  on  the  ift  of  January 
1 806  :  and  at  the  trial  a  fpecial  YerdiA  was  fottndt  fet- 
ting  fortby  in  the  firft  place»  indentures  of  leaCb  and 
releafe  of  the  ift  and  ad  of  January  17181  whereby 
wifhremawTders  Edmund  Pridecux^  the  elder,  conveyed  to  trufteea  his 
infii;  with       manors  of  Pad/low  and  Huftyn^  in  Cornwall^  the  advow^ 

power  to  every  <  «/  •   *  » 

tenant  for  life     f^^  ^f  Pad/low^  and  his  capital  mefluage,  farms  and  de« 
«<  be  entitled  to  mefnc  lands  called  Guardandria,  and  other  lands  fpeci- 

•«  the  freehold  •         r         1        •  •         •  i-      • 

ned|  to  certain  ules  therein  mentioned  |  refenriog  to 
himfcif  a  power  of  revocatioQ  (except  only  as  to  the 
Hfe-eftate  of  "Sufannab  his  wife),  aad  to  limit  other  ufes* 
Then  b;  leafe  and  releafe  of  the  15th  and  i6th  QlMartb 
17263  made  after  the  death  of  his  wife,  Edmund 


«*  of  the  pre 
«*  mifts  qr  any 
«*  pan  thereof, 
<•  when  he 
•«  (hoold  be  in 
•«  the  ;i^nal 
«<  p<^fr  fTion  of 
**  the  f^iine,  or 
••  any  piit 

•«  thcrtof,  from    deaux^  the  elder>  conveyed  other  premifes  to  the  truCteeSt 
«•  by  indentute'  for  the  like  ufes,  and  with  the  like  power  of  revocation. 

'<  to  make  leaies 

<'  of  all  or  any  part  or  p^rts  of  the  demefne  lands,  whereof  he  ftiould  be  ta  the  a^ual  pol^ 
**  Hon  a&  aforefaid,  for  any  term  or  numSer  of  years,  not  exceeding  21  years,  or  for  the  ltf« 
•*  or  lives  of  any  1 »  a>  or  3  peribn  or  peifons :  Jo  at  no  greater  eftate  than  for  3  Urea  be  ac 
«'  any  one  time  in  being  in  ary  part  of  the  premifes {  and  fo  as  the  ancient  yearly  rent,  &c« 
«  be  referved/*  Held,  ift,  that  the  power  only  authorized  eiiher  a  chattel  leafe,  not  ex* 
ceeding  xi  years  <^r  >  frecisoid  leafe  not  exceeding  3  lives;  and  that  a  leafe  by  tenant  for 
lite  for  Q9  years  determinable  on  lives,  as  it  might  exceed  si  yean,  was  void  at  law,  and 
was  not  even  good  p'o  tanto  for  the  ai  >ears. 

But,  the  fpecial  \erdi^  finding  that  the  tenant  in  tail  had  received  the  rent  refen'ed  by 
fuch  leafe  accrumg  after  the  death  of  the  tenant  for  life  ^fao  made  it,  and  who  had  noe  giveia 
any  notice  t->quit ;  held,  ?dty,  chat  the  receipt  of  rent  was  evidence  of  a  tenancy,  the  par* 
ticular  defcription  of  which  it  vras  for  the  jury  to  decide  Upon$  and  for  the  defied  of  the 
fpecial  verdict  >n  this  refped)  a  venire  de  novo  was  awarded.  But  the  Court  intimated  that 
under  thecircumftanccsof  ihecafCiJind  the  difparity  of  the  rrntrelerved,  being  4/.  a#.,  while 
the  rack- rent  value  was  60A  a- year ;  (though  one  of  the  leflees  had  been  prefentcd  by  the 
homage  ai  tenant  after  the  death  of  the  tenant  for  life,  and  admitted  by  the  lord^a  fteward  ;  ' 
and  the  4/.  25.  referved  was  more  than  the  ancient  fejii ;)  a  jury  would  be  Aroogly  advilcd 
to  decic'e  againrt  a  icrancy  fiom  year  to  year. 

Then 
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Then,  by  indentureft  of  ^he  c8tb  snd  19th  of  Oader       i8o8. 

1 728>  E.  Prideaux,  the  elder,  revoked  the  former  ufes »  ^ 

Rob 

and  io  conGdcratioo  of  love  and  affe&ion  for  hia  relation,    <lcm.  Bkvits 


Edmund  Prideaufe,  the  younger,  and  for  fettling  and  Pc^TTox. 
contiiiumg  the  eftates  in  the  name,  blood,  and  family  of 
tUe  PrideauxeSf  he  limited  the  fame  to  the  truftees  and 
their  heirs,  as  to  all  the  faid  manors  and  lands,  &c. 
except  Guardandria^  to  the  ufe  of  himfelf  for  life ;  and 
as  to  Guardandriof  to  the  ufe  of  E.  P.  the  younger,  for 
life ;  remainder  to  the  ufe  of  himfelf  for  life ;  remain- 
der,  as  to  all  the  manors  and  lands,  to  the  ufe  of  £.  P.  * 
the  younger,  for  life  1  remainder  to  Humphrey^  the  eldeft 
fon  of  E.  P.  the  younger,  for  life ;  with  remainder  to 
his  firft  and  other  fons  in  tail  male  in  ftri£t  fettlement ; 
with  like  remainders  to  the  fecond  and  other  fons  of  £.  P. 
the  younger.  Next  followed  a  jointuring  power  to  be 
cxercifed  by  Humphrey  and  the  other  fons  of  E,  P.  the 
yoanger,  as  they  (hould  refpeQively  be  feifed  of  any  of 
the  faid  eftates,  except  Guardandria*  Then  came  the 
leafing  power,  on  which  the  queftion  turned.  <<  Pro* 
<«  Tided  alfo  that  it  (hall  and  may  be  lawful  for  the  faid 
«'  £•  P.  the  elder  and  E.  P.  the  younger,  and  for  Hum^ 
<<  pbriy  Prideaux^  (and  the  other  fons,  naming  them,  of 
«  £,  P.  the  younger)  and  for  all  and  every  other  perfoa 
«<  and  perfons,  who  by  virtue  of  the  limitations  aforefaid 
^  ihall  be  entitled  to  the  freehold  of  the  premifes,  or 
«<  any  part  thereof,  when  and  as  he.  and  they  (hall  be  ia 
cc  the  aAual  poflcflion  of  the  fame,  or  any  part  thereof^ 
««  by  virtue  of  the  limitations  hereinbefore  contained, 
«<  or  any  of  them,  from  time  to  time,  by  indenture  made 
^  under  bis  or  their  hand  and  feal,  hands  and  feals,  to 
^  make  grants,  leafes,  or  demifts,  of  or  for  all  or  anf 
f  part  or  parta  of  the  demcfne  lands,  whereof  he  or 

%  «  they 
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i8oS*  **  they  (hall  be  in  the  aQual  pofleffioii  U  afbfefaU,  lof 
*^~*  **  any  term  or  nnoiber  of  yearsi  not  exceeding  dne-and« 
Am.  Brvnb  ''  twenty  year8»  or  tor  the  life  or  liYes  of  any  one,  two^ 
Paimavx.  '*  o^  ^f^c  perfon  or  perfont :  fo  as  no  greater  eftate 
<*  than  for  three  lives  be  at  atay  one  time  in  being  in  any 
**  part  of  the  premifci ;  and  fo  as  the  ancient  jftwAf 
^*  rent,  or  a  proportionable  part  theteof,  be  re&nred/* 
The  fpecial  verdid  then  dated  the  deaths  of  Edmund 
Prideauxt  the  elder,  on  the  ift  of  DecenAer  1728,  and  of 
Edmund  Prid^aux,  the  younger,  on  the  loth  of  Junk 
I745,  and  the  feifin  of  Huntpbny  for  life.  That  /firav^ 
pbny  had  ifiue  the  leflbr  of  the  plaintiff,  his  eldeft  fon» 
and  alfo  Humphrey^  Mary^  Edmund^  NevUk  Rkbard^ 
NicbalaSf  William^  and  Thomat^  his  other  children;  It 
then  fet  out  four  feveral  leafes  granted  by  Humphny  Pri» 
deaux^  the  tenant  for  life,  and  father  of  the  Irflbr  of  ibt 
plaintiff,  for  the  benefit  of  his  younger  children,  under 
which  the  defendants^  fome  of  hb  younger  childretis 
claimed  \  the  ?alidity  of  which  leafes  under  the  power 
were  now  queftioned.  By  the  firft  of  thefe,  dated  13th 
of  January  I^9^$  Humphrey ^  the  father,  for  the  adrance* 
ment  of  his  foo  Edmund^  demifed  to  T.  Prater  certata 
of  the  lands  in  fettlement,  referving  timber,  mines,  and 
ftone  quarries,  &c«  for  the  term  of  99  ^ats^  if  Edmund 
and  Mary  Prideaux^  his  fon  and  daughter,  or  either  of 
them,  fliould  fo  long  live ;  the /aid  term  to  commence  Jrwn 
and  immediately  after  the  death  of  Wm.  Ball,  or  th6  fur- 
render,  forfeiture,  or  other  fooner  determination  of  m 
fwrmer  eflate  in  the  /aid  prendfes  then  dHernnnahle  on  hit 
death :  in  truft  for  the  ufe  of  Humphrej^  the  fathte,  for 
life,  and  then  for  Edmund,  his  fon ;  teferrin'g  an  annual 
rent  of  4/.  is.  clear  of  all  rates,  taxes,  and  reprizes,  SLhdt« 
5/.  in  lieu  of  a  herbt^  upon  the  rcfpefUtt  deaths  of 

7  Edmund 
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Edmund  and  Mary  Prideaux^  after  the  commencement  of        l8o8. 
the  term.    The  lurors  then  found  that  E.  Prideaupc^        •— *— i 

^  '  Ros 

named  in  that  leafir,  is  yet  living ;  that  the  rent  thereby  dem.  BBUNie 
referred  is  more  than  the  ancient  yearly  rent  {a)  of  the  pt^f  iXux. 
demifed  premifes ;  and  that  at  the  time  of  granting  the 
leafe  fFtn*  Ball  was  poflefled  of  the  fame  premifes  for  the 
refidae  of  a  term  of  9)  yearsi  determinable  on  the  deaths 
of  the  faid  Wm.  Ball  and  two  others,  which  two  others 
were  then  dead,  under  a  former  leafe,  dated  2d  of  Ko'- 
vember  1739,  purporting,  in  the  body  of  it,  to  be  made 
between  the  firft  named  Edmund  Prtdeauxy  the  younger. 
Sir  John  Mole/worth  B  irt.  and  F,  Gregor  Efq.  of  the  one 
part,  and  thr'i^opher  Ball  of  the  other  part  j  but  in  fa£l 
executed  by  Sir  J.  M.  and  F,  G.  (there  recited  to  be 
the  attornies  of  E.  P.  the  younger,)  in  their  own  names 
only  ;  without  natning  the  faid  E.  Pr'tdeaux  in  the  exe- 
cutiog.  That  Wm.  Ball^  the  furvivor  of  the  lives 
therein  named,  died  on  thft  25  th  of  Jipril  1803  \  and  that 
the  premifes  thereby  demifed  are  now  worth  60/.  a- 
year,  allowing  rough  timber,  to  be  let  at  rack-rent. 
The  fpecial  verdi£t  then  fet  out  three  other  fimilar  leafes 
from  Humphrey  Prideaux  ^  two  of  them  dated  the  13  th 
xA  January^  and  the  other  on  the  18th  ol  June  1792, 
for  the  advancement  of  others  of  his  younger  children ; 
whereby  he  demifed  the  refiJue  of  the  premifes  for 
which  this  ejedment  was  brought,  for  99  years,  deter- 
minable on  two  lives ;  two  of  the  terms  to  commence 
upon  the  death  of  one  Elizabeth  Alillett,  and  the  other 
on  the  death  of  one  Samuel  Trebilcoch^  or  the  furrender, 
forfeiture,  or  other  fooner  determination  of  a  former 
eftate  in  the  fame  premifes;  which  appeared  to  have 

{a)  The  ancient  rent  was  in  U€l  only  iL  191,  6^. 

V0L.X.  M  beea 
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1808. 


Rob    . 
dem.  Brunx 

agaimft 
Pki»baux. 


been  granted  in  a  (imilar  manner  and  foxm  by  E.-Prt'* 
deOyXf  the  younger,  the  father  of  Humphrey. 

The  fpecial  vcrdifi  alfo  fet  forth  the  particulars  of 
thofe  former  leafes,  and  it  was  urged  tn  argument  by  the 
defendant's  counfel  that  three  at  lead  of  the  four  pre- 
ceding leafes  were  void  on  fpecial  grounds,  at  the  time 
the  leafes  of  the  13th  oi* January  and  i8th  of  June 
1792  were  granted  by  Humphrey:  but  as  the  Court 
afterwards,  in  giving  judgment  on  the  cafe,  declared 
that  their  opinion  was  formed  wholly  independent 
jof  thofe  quedions,  it  is  unneceflary  to  Hate  thofe  parti- 
culars, or  the  arguments  founded  upon  them.  It  was 
alfo  dated  that  Elixabeih  Milleti^  on  whofe  death  the 
fecond  and  third  leafes  were  to  commence,  did  not  die 
till  the  2i(l  of  January  1800;  and  that  &.  Trebilcoch^  on 
whofe  death  the  laft  leafe  was  to  commence,  did  not  die 
till  the  7th  of  Marfh  i  jg^.  That  the  annual  rent  re- 
ferved  under  the  fecond  leafe  of  the  i^th  oi  January 
1792  was  12/.  6d.  and  a  fat  capon,  &c.  which  was  the 
ancient  rent ;  but  that  the  premifes  were  now  worth,  at 
rack-rent,  35/.  a -year.  That  the  ancient  annual  rent 
of  1 3/.  4 J.  and  a  fat  capon,  &c.  was  referved  under  the 
third  leafe;  but  the  prefent  rack-rent  value  was  17/.  iO/« 
a-year.  That  2/.  14/.  8^.,  clear  of  taxes,  &c.  referved 
yearly  under  the  fourth  leafe,  was  the  ancient  yearly  rent 
of  the  premifes ;  the  improved  rent  of  which  is  now 
34/.  a  year. 

The  fpecial  verdiA  then  found  that  on  the  death 
of  Trebilcock  in  I799>  Thomas  Bally  one  of  the  defend- 
ants,  who  had  before  married  Mary  Prideaux,  named 
in  the  leafe  of  1792,  entered  and  was  poiTcfled  of  the 
term  thereby  granted;  and,  on  the  18th  of  January 
1800,.  was  prefented  by  the  homage  as  tenant  at  the 
manor  court  of  Pad/l<nv,  and  paid  a  fee  on  his  admiiOon. 

12  That 
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That  prior  to  and  at  the  execution  of  the  deed  of  fettle-         1808* 
ment  of  th,c  19th  oi  O^ober  1728,  the  greater  part  of  • 

the  lands  belonging  to  the  manors  of  Padftoiu  and  Huf"  <lein*  Brvnb 
tyn^  and  amongft  others  the  premifes  in  queition,  were  PaisiAw^ 
out  on  leafesj  either  for  years  certain^  not  exceeding  21, 
or  for  longer  terms  of  years  determinable  on  life  or  lives^ 
and  a  very  fmall  proportion  was  in  the  occupation  of  jEl. 
PrideauXf  the  elder»  (the  fettlor ;)  and  that  all  the  lives 
named  in  fuch  leafes,  granted  prior  to  that  fettlement^ 
were  extind  before  the  granting  of  the  faid  leafes  of  the 
(ame  premifes  in  1792  :  and  that  all  the  leafes,  the  in« 
dentures  of  which  are  now  extant,  (of  which  there  are 
manyi)  which  have  been  granted  by  any  of  the  tenants 
of  the  freehold  in  pofleflion  fince  the  deed  of  fettlement 
have  either  been  for  a  term  of  years  certain,  not  ex- 
ceeding 21  years,  or  for  a  longer  term  of  years  deter* 
minable  on  life  or  lives)  and  that  there  are  no  leafes  ex- 
.tant,  granted  hf  any  fuch  tenants^  for  the  life  or  lives 
abfolute  of  any  perfon^  whomfoever.  That  Humphrey 
Prideaux^  the  father,  died  on  the  ill  qf  Afay  1795,  on 
whofe  death  the  lefibr  of  the  plaintiff  became  feifed  of 
the  premifes  comprifed  in  the  deedof  fettlement  of  1728, 
andafterwardsreceived  thefeveralrentaof  4/.2/.,  12/.  6d,, 
13/.  4^.,  and  2/.  4/.  Bd.f  referved  by  the  faid  four  leafes 
of  17929  up  to  Michaelmas  1805,  from  the  feveral  te- 
nants. That  the  Icflbr  has  not  given  to  the  feveral  leflees, 
or  to  the  occupiers  under  them,  half  a  year's  notice  to 
quit  the  feveral  premifes  %  but  that  before  the  i  ft  jgf  Janu* 
ary  1806  he  did  give  notice  to  the  parties  claiming  under 
each  of  the  fame  leafes,  that  he  contended  them  to  be 
Yoid^s  againft  him.  Upon  thcfe  fads  the  jury  referred 
the  whole  matter  to  the  Court :  and  the  cafe  was  argued 
in  laft  Eajler  term. 
.  Ma  Dampkr^ 
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1808.  Dampier^  for  the  plaintiff|  before  be  argued  the  prm- 

'  clpal  pointy  as  to  the  due  execution  of  the  power,  took 

dem  Brunc     up  the  preliminary  obje£lion  which  would  be  made  as  t6 

agaitift 

PsiosAux.  the  want  of  notice  to  quit.  The  value  of  the  premifes 
to  be  let  at  rack-rent  is  fo  difproportionate  to  the  rents 
referved,  that  thefe  mud  be  confidered  to  be  mere  con- 
ventlonary  rents ;  and  therefore  the  receipt  of  thefe  rents 
by  the  leflbr  of  the  plaintiff  cannot  entitle  the  defendants 
to  the  half-year's  notice  to  quit,  as  tenants  from  year  to 
year,  fuppoHng  the  leafes  to  be  void.  This  was  decided 
in  Right  V.  Bawden  {a)^  which  varies  from  the  prefent 
cafe  only  in  one  refpeA,  that  there  the  tenement  wae 
copyhold  J  and  if  the  receipt  of  the  conventionary  rent 
had  created  a  tenancy  from  year  to  year.  It  would  have 
deftroyed  the  copyhold  tenure.  The  judgment  of  the 
court,  however,  did  not  proceed  upon  that  ground^  ' 
though  it  was  urged  in  argument  at  the  bar ;  but  went 
on  the  general  ground,  that  the  conventionary  rent  was 
paid  on  another  account  and  for  a  different  confideratioir. 
Thi.s  is  not  a  payment  for  rent  on  an  implied  holdings 
but  on  an  exprefs  holding,  which  fails :  how  then  ean 
the  terms  of  that  exprefs  holding  be  referred  to  an  im- 
plied holding,  when  from  the  diflF:rrence  between  the 
rent  and  the  value,  It  is  highly  improbablo  that  fuch  a 
contrail  could  in  fa£l  exifl:.  To  entitle  a^  party  to  no- 
tice to  quit,  he  (hould  bold  by  a  title  determinable  by 
fqch  notice.  The  cafe  of  Right  v.  Ba^vden  has  bce» 
aSed  r^ on  in  fubfequent  cafes  at  nil!  prius,  and  no  ap- 
plication has  been  made  for  a  new  trial.  In  the  cafe  of 
Mildmay  on  the  detnife  ofLordDigby  v.  Shirley ^  Dorchefier^ 
Sum.  Afs.  1806,  where  theleiTor  of  the  plaintiflFclrimed 
30  aciefi  of  Icafchold  on  a  leafe  determinable  on  lives  long 

< 

(a)  3  Eflfiy  a6o* 

before 
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b<fore  cxtin£t|On  which  a  rent  of  13/.  4//.  was  refervecj :         i8o8« 
it  appeared  that  after  the  lives  had  run  out,  the  fteward^  ■ 

not  knowing  that,  had  continued  regularly  to  receive  the  d^m.  liKUKi 
iy»  4^.  on  the  days  on  which  it  was  refeiVed  by  the  Paioeaux. 
leafe:  wherefore  it  was  obje£ted  that  this  payment  of  rent 
created  a  tenancy  from  year  to  year,  and  tjiat  there 
ought  to  have  been  a  notice  to  quit.  But  Thtn/on  B, 
held  that  it  was  not  neceiTiry  :  that  no  contra£t  as  of  a 
tenancy  from  year  to  year  could  be  pre  fumed :  that  the 
payment  was  made  alto  intuitu  ;  atui  th;it  the  cafe  fell 

within  the  principle  of  Rig/)t  v.  Bawden.     The  principle 

• 

upon  which  a  tenancy  from  year  to  year  is  prefumed,  oa 
the  recfipt  of  rent,  is,  that  the  rent  is  a  compenfaiion 
for  the  land  ;  which  in  this  cafe  it  is  not ;  but  the  true 
confideration  is  either  a  fine  or  natural  love  and  affeflion. 

If  this  obje£lion  be  out  of  the  way,  the  principal  quedion 
arifes  on  the  validity  of  the  four  leafcs  of  1792  granted 
by  Humphrey  Prideau?:  the  tenant  for  life  under  the  power: 
the  firft  obje£lion  to  which  is,  that  they  are  all  rcverfion- 
ary  leafes,  granted  to  commence,  not  in  prsefcnti,  but  . 
upon  the  expiration  of  a  former  term,  then  outftanding 
upon  the  refpe£live  premifes  demifed,  and  therefore 
contrary  to  the  words  and  fpirit  of  the  power,  which 
only  enabled  the  tenant  for  life,  or  '*  prrfon  entitled  to 
<*  the  freehold  of  the  premifes  or  any  p4rt  thereof,  when  < 

««  and  as  he  (hall  be  in  the  aEiual  pojfejfton  of  the  fame  or 
•*  any  part  thereof,"  to  leafe  "  all  or  any  part  or  parts 
<*  of  the  demtfne  lands  njahereofYiz  (h.ill  be  in  the  actual 
^^  poffejjion  as  aforefaid,'*  &c.  It  is  not  enough  that  the 
leflbr  (hould  be  in  the  a^al  feiiin  of  the  freehold,  be 
mud  alfo  be  in  the  a£tual  poflcflion  of  the  lands  demifcd ; 
which  he  cannot  be  while  there  is  a  term  outftanding  in 
a  prior  leifee*    A  power  to  grant  leafes  generally  will  not 

M  3  warrant 
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1 808 .        warrant  the  grant  of  a  Icafe  in  rcvcrfion,  even  in  this  frnfey 
"  where  it  is  to  commence  on  the  determination  of  a  pre* 

Roe  ^         ^  '^  ^ 

dem.  Bruwi  fcnt  outdanding  incereft  ;  according  to  the  dodrine  ia 
PtiDEAvz.  -  Winter  V.  Loveday  (a),  Siocomb  v.  Hawkins  (i),  and  Go»</- 
f///f  V.  Funucan  {c)  ;  in  which  latter,  though  the  leafea 
were  held  good,  it  was  becaufe  they  had  an  immediate 
commencement,  and  were  concurrent  with  the  prior  Tub- 
fifting  leafes :  but  the  reafons  there  given  (hew  that  the 
leafes  here  cannot  be  deemed  to  be  concurrent.  But  if 
that  be  otherwife,  the  fecond  and  principal  obje£lion  isji 
that  at  law  a  leafe  for  99  years  determinable  on  lives^ 
is  not  an  execution  of  a  power  to  leafe  *<  for  any  term  or 
''number  of  years  not  exceeding  21  years,  or /^r  the 
**  life  or  lives  of  any  one,  two,  or  three  perfons.'*  The 
introdu£kion  of  the  word^or  in  the  place  where  it  is,  (hews 
that  the  words  **  not  exceeding  "  do  not  apply>  and  are 
not  continued  on,  to  the  words  life  or  lives  &c*,  fo  as  to 
conne£^  the  term  or  number  of  years  with  thofe  words : 
the  power  to  leafe  is  not  for  any  term  or  number  of 
years,  not  exceeding  21  years,  or  the  life  or  lives  &c.,  but 
.  or  for  the  life  &c.  The  repetition  therefore  of  the  word 
for  disjoins  and  feparates  the  fentence,  making  two  dif- 
tindl  claufes  3  as  was  held  in  Winter  v.  Loveday.  Nor 
does  'the  reftriQion  **  fo  as  no  greater  eftate  than  for  3 
'<  lives  be  at  any  one  time  in  being  "  Sccfextend  back  to 
the  term  of  21  years,  but  is  referred  to  life  or  lives; 
aild  means  that  there  (hall  not  be  a  leafe  for  21  years 
and  a  leafe  for  lives  at  once  on  the  eftate ;  which  might 
otherwiCe  have  been  fuppofed  to  be  authorized ;  all 
leafes  for  years  being  lefs  in  the  eye  of  the  law  than  leafes 
for  lives.    It  appears  then,  that  there  were  only  two 

(4}  Cm.  JL^*  39.  {b)  Teiv,  %2%.  (r)  DngL  565. 

forts 
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(orts  of  leafes  authorized  by  the  power  at  the  fame  time,         i8o8> 
aad  of  the  fame  premifes ;  namelyi  a  Icafe  for  years  not        — 

Rob 

exceeding  21  years,  and  a  freehold  eftate  not  exceeding  dem.  Brums 
3  lives  :  and  the  difference  between  freehold  and  chattel  Paioiavz. 
intereftS)  as  well  in  refped  of  the  quality  of  the  eftates, 
as  in  the  qualifications  of  different  forts  which  they  con- 
fer, and  alfo  with  refpedl  to  executions  and  forfeitures, 
is  too  notorious  to  inGft  upon.  Tiiefe  leafes  then,  being 
neither  of  the  one  kind  or  the  other,  are  not  a  good  exe- 
cution of  the  power  at  law ;  not withftan ding  what  fell 
from  Lord  Mansfield  and  WHmot  J.  in  Zoucb  v.  Wooffion 
(4),  that  whatever  was  an  equitable,  ought  to  be  deemed 
a  legal,  execution  of  a  power  |  for  both  of  them  admit 
that  that  was  not  neceffary  to  the  decifion  of  the  cafe 
then  In  judgment ;  and  they  rather  feem  to  hint  what 
ihe  law  ought  to  be,  than  declare  what  it  is.  And  Lord 
Hardnviche,  in  Paget  v^  Gee  (^),  in  1753,  and  Sir  ST.  Clarke 
in  Alexander  ▼.  Alexander  {c)f  in  1755,  (the  cafe  of 
Rattle  ▼.  Popbam,  2  Stra.  992,  having  been  decided  in 
1735,)  and  Lord  Kenyon^  in  Doe  v.  Weller  (^/),  clearly 
recognize  the  didin^ion  between  a  legal  and  equitable 
execution  of  a  power :  which .  was  alfo  recognized  by 
what  was  done  by  Lord  Talbot  in  Rattle  v.  Popham^  after 
(he  dccifion  at  law.  There  are  feveral  authorities  to  (hew 
that  this  is  not  a  good  execution  at  law  of  the  power  in 
queftion,  beginning  with  Whitlock*%  cafe  (^),  where  the 
dodrine  i  slaid  down  generally,  that  if  one  hath  power 
to  make  a  leafe  for  3  lives,  he  cannot  make  a  leafe  for  99 
years  determinable  on  3  lives :  and  this^  it  is  fald,  fuic 
conceffum  per  totam  curiam.  And  this  cafe  does  not  fall 
within  the  di(tin£lions  by  which  tbt  leafe  there  was  fup- 

(tf)  s  Burr,  1 147.  {b)  jfmbf,  aoo.  (f)  a  /'/.  644. 

(<rf)  7  Term  Ktf,  480.  (/)  S  ^ep.  (9. 1, 

M  4  ported : 
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*  ^^^*        ported :  for  firft,  this  is  a  rcftriacd  power  to  Icafc  for  3 
Rob  '^^^s  1^   the  body  of  it ;  not  a  general  power  to  leafe, 

^"^a^ah^^""  rcttrained  only  by  a  fubfequent  condition :  fecondly, 
pfciDEAcx.  there  is  no  power  here  to  Icafe  in  reverfion.  The  gene- 
ral rule  in  that  cafe  is  adopted  in  2  RoL  Abr,  260. 1.  38, 
&c.,  and  in  Shep.  Touch.  269,  270  \  and  in  the  fame 
book,  p.  277,  it  is  faid  to  have  been  '<  refolved  that  if 
tenant  in  tail  make  a  leafe  fof^pp  years  determinable  on 
3  lives,  it  IS  not  a  good  leafe."  .  The  cafe  of  Rattle  v. 
Popham  {a)\n  this  court  is  an  exprefs  authority  in  point, 
where  power  being  given  in  a  marriage  fettlement  tq 
every  tenant  for  life  when  in  poficfiion  to  limit  the  pre- 
mifes  to  his  wife  for  her  life  by  way  of  jointure,  he  made 
a  leafe  for  99  years  determinable  on  her  death.  And  it 
was. held  that  however  (he  might  be  entitled  to  relief  in 
.  equity,  yet  at  law  it  was  no  execution  of  the  power; 
the  cftates  being  very  different ;  the  one  a  freehold,  the 
other  a  chattel,  \t  is  true  that  Lord  Talkt,  fitting  in  a 
court  of  equity,  afterwards  fet  up  the  leafe,  faying  that 
it  was  not  a  defedive  but  a  blundering  execution  of  the 
power,  and  made  the  defendant  pay  the  cofts.  That  was 
on  the  ground,  as  dated  by  the  Mafter  of  the  Rolls  in  Jle:^^ 
(tndery,  Alexander^  that  lefs  wa#  given  to  the  wife  than  what 
was  allowed  by  the  power :  but  there  was  no  alternative 
in  that  cafb ;  no  dire£lion  of  the  manner  in  which  the 
tenant  for  life  was  to  a£l,  if  he  did  not  appoint  to  the 
extent  of  his  power,  but  did  lefs  by  granting  a  term  of 
years.  But  here  that  line  is  chalked  out :  if  the  tenant 
for  life  go  to  the  extent  of  his  power,  he  may  grant  a 
freehold  leafe ;  if  he  do  not,  he  mud  grant  fuch  a  term 
^^  is  limited  by  the  power :  otherwife,  if  the  principle 

[0)  2  Stre.  992, 

adoptc4 
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adopted  by  Lord  Taiht,  and  recognized  by  Sir  T.  Clarke^        i8o8. 

in  Equity,  be  applied  to  this  power,  the  words  2 1  years  may        ■— — 

be  ilruck  out,  and  a  term  of  99  years  abfolute  granted,     dem.3iiijNs 

a8  all  terms  of  years  are  in  contemplation  of  law  inferior     patPiAvx. 

to  a  freehold.     A  power  like  this»  where  the  mode  of 

granting  terms  as  well  as  freeholds  is  pointed  out,  is 

eza£Uy  like  the  powers  given  by  the  legiilature  to  tenants 

in  tail  {a),  and  ecclefiaftical  perron8(^)5  and  muft  have  the 

fame  con(lru£^ion  in  a  deed  as  on  the  (latute  book: 

and  in   both  thefe  cafes   it  is  faid  to   have  been  re- 

folved  (c),  that  'a  leafe  for  99  years  determinable  on  lives 

is  bad.    This  execution  of  the  power  is  alfo  bad  upoa 

the  fenfe  and  reafon  of  the  thing,  and  the  apparent  intent 

of  the  parties  iu  the  deed.     Two  forts  of  leafes  were 

contempUted  ;  freehold  leales,  and  leafes  for  years :  the 

former  indeed  are  more  beneficial  to  the  grantor  at  the 

time  of  the  grant,  a  leafe  for  3  lives  being  worth  much 

more  for  prefent  fale  than  a  leafe  for  21  years;  but  it 

has  its  iocooveniencies  as  to  the  renewal ;  none  caa 

take  place  without  the  confent  of  the  leifce,  ^nd  the 

furrender  of  his  leafe ;   no  concurrent  or  reverfipnary: 

leafe  can  be  granted  to  any  other  perfon  if  the  leflee  will 

not  renew :  the  remainder^man  therefore  has  this  chance 

on  fucb  leafes.  On  the  other  hand,  though  a  a  i  years  leafe 

be  worth  left  for  prefent  fale,  yet  there  is  a  regular  period 

of  renewal ;  and  if  the  tenant  will  not  renew,  a  reverfion« 

9ry  or  concurrent  leafe  naay  be  granted  to  another  per- 

fon  within  the  limited  period.    The  tenant  for  life  has 

bis  choice  of  tbeCe  two  methods  of  leafing ;  but  he  can* 

not  give  himfelf  the  advantages  of  both  methods  bj  ' 

{h)  Vide  13  ER%.  e,Jo»f.  3*  and  14  E/iss.  c,  14./.  i. 
{()  V|dc  Sifef.  Touck  ^77.  aiiA  4  Bac,  Ahr.  69. 

leafing 
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l8o8«        knifing  fox  99  years  determinable  on  3  lives,  which  is  not 

>  authorized  by  the  power ;  and  gives  him  the  advantage 

dem^^ftVNi     of  J^dcwing,  upon  the  dropping  in  of  a  life,  without  the 

agmnji         tenants'  confent,  which  he  could  not  do  on  a  leafe  for 

)iyf  s :  fo  that  the  remainder- man  is  fure  of  finding  the 

eftace  full  leafed  for  99  years  deteiminable  on  3  lives« 

In  the  cafe  of  Rattle  v.  P^pham  {a\  the  power  extending 

only  to  a  fingle  life,  there  could  be  no  prejudice  to  the 

remainder- man  by   reverfionary  or  concurrent  leafcs  \ 

which  might  be  the  reafon  for  what  Lord  Talht  after^ 

wards  did  in  equity  upon  that  cafe. 

Eaft^  for  the  defendants.  As  to  the  preliminary  ob^ 
jeQion  of  the  want  of  notice  to  quit ;  the  general  rule  i$ 
dear,  that  the  receipt  of  rent  is  evidence  of  a  tenancy^ 
and  in  the  abfence  of  any  exprefs  ftipulation  between  the 
parties,  the  prefumption  of  law  is  in  favour  of  a  tenancy 
from  year  to  year ;  and  it  lays  on  the  plaintiff's  counfel 
to  eftabliih  this  to  be  an  excepted  cafe.  But  the  reafon 
ai^d  convenience  of  the  thing,  as  well  as  the  current  of 
authorities,  are  in  fupport  of  the  objeflion.  Xhe  de« 
fendants  muft  either  be  trefpaflers  or  tenants,  and  the 
leffor  of  the  plaintiff  cannot  maintain  this  ejeflmenr^ 
unlefs  he  can  (hew  that  they  are  trefpaffers  \  b|it  the 
receipt  of  rent,  quil  rent,  whether  more  or  lefs,  for  the 
very  period  included  in  one  of  the  demifes  laid»  is  an 
exprefs  recognition  of  a  tenancy  of  fome  fort ;  and  no- 
thing is  (hewn  which  determined  it  as  to  the  other. 
One  of  the  defendants  was  prefented  as  tenant,  and  ad- 
mitted by  the  lord's  Reward  fince  the  death  of  the  laft 
tenant  for  life.  All  the  reafons  which  originaUy  induced 
the  rule  of  prefumption  in  favour  of  s^  tenancy  from  year 

to 
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to  year,  inftead  of  the  old  tenancy  at  will,  and  which  i8o8* 
require  half  a  year's  notice  to  quit,  apply  as  well  to  this 
as  to  any  other  cafe.  The  tenant  is  induced  by  this  re-  d<«m.  BaoNt 
cognition  of  his  tenancy  to  expend  his  time,  nroney,  and  Prioiaux. 
labour  in  the  cultivation  of  the  eftate.  No  fafe  dillinc- 
tion  can  be  made'qpon  the  quantum  of  the  rent  paid  with 
reference  to  the  grcateft  rack-rent  value.  Where  is  the 
line  to  be  drawn  ?  If  it  were  two  thirds,  or  one  half,  or 
a  quarter  of  the  a£iual  value,  mould  ihat  conftitute  a 
tenancy  from  year  to  year ;  but  if  it  were  an  eighth  or  » 
lefs,  would  that  fubje£t  the  party  to  be  treated  as  a  tref- 
pafler.  The  inconvenience  and  uncertainty  which  would 
cnfue  from  attempting  now  to  draw  any  fuch  line,  which 
is  no  where  to  be  found  in  the  books,  would  more  than 
compenfate  any  partial,  hardfliip  which  could  arife 
from  adhering  to  the  general  rule.  The  rents  leferved 
and  received  in  this  cafe  were  not  cujlomary  rent5,  as  in ' 
the  cafe  of  Right  v.  Bawden  (a),  which  has  been  relied 
on ;  but  they  mufl:  be  taken  to  have  been  the  ancient 
rack-rents :  the  very  ftipulation  in  the  power  that  they 
(hall  be  referved  (hews  that.  At  the  time  of  the  fettlement 
in  1728,  the  ancient  rents  were  much  lefs  difproportion- 
ate  to  the  then  a£lual  rack-rent  value,'  than  they  are  how ; 
but  lapfe  of  time  will  not  alter  the  nature  of  the  thing : 
and  if  thefe  were  then  deemed  to  be  fubftantial  and  tenant- 
like  rents,  though  not  the  moft  which  might  even  then 
have  been  obtained,  when  did  they  <yafe  to  be  fo,  and 
become  merely  nominal,  fo  as  no  longer  to  amount  to  a 
recognition  of  a  tenancy  ?  If  the  remainder  man  in  tail 
had  come  into  pofleflion  within  ten  years  after  the  fettle- 
ment of  1728,  when  the  rent  referved  might  have  been 
a  6th  or  5th  of  the  full  value,  and  his  receipt  of  r^nt  from  ^ 

the 
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i8o8.        the  then  Fences  would   have  conftituted  them  tenants 

j^^^  from  year  to  year  \  at  what  other  period  would  the  neccf* 

dem.  BnuNK     fity  of  giving  notice  to  quit  have  ceafed  ?    The  firft  leafc 

agaittfi 

PizDBAvx.     referved  even  more  than  the  ancient  rent,  (in  fa£i  more 
than  double,)  which  increafes  the  difRculty  of  confidtriog 
it  as  a  mere  nominal  rent ;  though  the  proportion  was  as 
4/.  2J.  per  annum,  and  5/.  in  lieu  of  a  hcriot,  to  60/.,  the 
full  improved  rcntt    The  term  conventionary  rents,  which 
thefe  are  faid  to  be^  ha$  no  feparate  known  daffification 
in  the  law  :  all  rents  which  are  referved  by  the  conven- 
tion or  agreement  of  the  patties  eiprefs  or  implied  are 
conventionary  rents.    But  as  contradiftinguiflied  from 
common  rack-rents  by  the  mere  difproportion  of  the 
valucj  the  cafe  of  Dot  v.  Waits  (a),  is  an  authority  to 
Ihew  that  the  receipt  of  fuch  a  rent  will  create  a  tenancy 
from  year  to  year.    That  alfo  was  the  cafe  of  a  defe£live 
execution  of  a  power  of  leafing,  which  required  the  be/I 
rent  to  be  referved.    The  beft  rent  was  60/*,  and  the  rent 
referved  was  only  36/.  a  year.     It  feemed  admitted  that 
the  remainder- man  had  accepted  the  rent  in  ignorance  of 
the  invalidity  of  the  leafe;   which  the  court  thought 
made  no  difference.     A  cafe  was  there  cited  of  Goodtit/e 
d.  Adeane  v.  Prentic^^  Leni^  Surrey  Ai&zeSi  1790 ;  where 
a  leafe  of  copyhold  had  been  granted  by  the  hufband  of 
the  wife's  land,  without  her  confentj  for  41  years,  at  a 
fmaU  rent ;  and  after  the  death  of  both,  the  daughter^ 
not  knowing  of  the  invalidity  of  the  leafe,  had  received 
the  rentV'  notwithftanding  which   Mr.  Juftice   Gou/d 
held  that  no  notice  to  quit  was  neceflary.     Lord  Kenyan 
however  denied  this  cafe  to  be  kw }  faying  that  perhaps 
lt  had  paiTcd  without  much  confideratioui  and  could  not 
be  put  in  the  balance  againft  all  the  other  decifions :  and 

(rt  7  ^*^  I^^^y 
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all  the  court  agreed  that  a  notice  to  quit  was  necefiary  in         1808L 

the  principal  cafe.     The  cafe  of  Right  v.  Baioden  {a)^  ' 

which  foilowedy  is  very  diftinguilhable  from  the  prefent :     dem.  Br vkc 

iftj  That  was  a  cafe  between  lord  and  copyholder^  upon     PtiDEAvx> ' 

a  dcmife  according  to  the  lujlom  of  the  matior,  which  was 

binding  on  both,  reftrving  the  cuflomary  rent  &c.»  and 

not  as  between  landlord  and  tenant  in  the  ordinary  fenfe 

of  the  wordS)  upon  a  demife  referving  ah  arbitrary  rent^ 

which  is  matter  of  particular  ftipulation  between  them. 

Ic  was  confidercd  by  the  court  thqre,  that  fuch  a  convene- 

tionarjt  or^  to  fpeak  more  precifely,  ^cuflomary  referTation, 

was  not  to  be  confidered  as  a  rent  between  landlord  and 

tenant  i  and  therefore  that  the  receipt  of  it  could  not  be 

evidence  of  a  holding  from  year  to  year,     idly,  There 

was  another  reafon  urged  there  by  the  plaintiff's  counfel 

againft  the  holding  under  an  implied  tenancy  from  year 

to  year  ;  for  that  muft  have  been  by  parol ;  whereas  if 

the  land  were  demifed  otherwife  than  by  copy,  ic  would 

have  extingutflied  the  tenure.     3diy,  The  lefTors  there 

confidered  the  hu(band  as  equitably  entitled  for  his  life^ 

and  by  confequence  that  they  were  equitably  entitled  to 

.the  cuQomary  6/»  rent ;  and  they  had  never  received  any 

quit  rent  from  the  widow,  who  claimed  her  free  bench, 

after  his  death.     4thly,  The  leflbrs  had  never  received 

the  particular  rent  at  all ;  they  had  only  received  a  grofs 

rent  from  their  leflee  of  the  parfonage,  under  whom  the 

particular  lands  were  held. 

As  to  the  principal  point,  the  conftroflion  of  tRc 
power  \  the  fituation  of  the  parties,  and  of  the  property, 
at  the  time  of  the  fettlement,  is  to  be  regarded  in  aid  of 
the  conftruftion.  The  property  was  moftly  out  upon 
leafes  for  21  years  abfolutc,  or  for  longer  terms  deters 

.  8  iraoabic 
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1808.        ihinable  on  lives.    The  fetdement  of  1728  gave  E*  Pti^ 

"^^  deax^  the  elder,  (the  fettloi)  a  life-^ftate  in  all  but 

dem.  Brukb     Guardandria^  which  was  firft  given  for  life  to  E.  P.- the 

againfi 

PRiDftAvs.      younger, 'with  remainder  for  life  to  the  elder  Pri^^c/^i 
and  after  his  death  the  younger  Prideaux  was  to  take 
a  life-eftate  in  the  whole ;  jremainder  to  his  fons  in  fnc<* 
ceffion  for  life,  with  remain4er  to  their  refpe£iive  iflue 
in  tail.    There  were,  therefore,  two  eftates  of  freehold  in 
feparate  pofTeffion  in  the  firft  inftance,  and  the  power  of 
jointuring  enabled  others  to  be  created  afterwards :  and 
this  accounts  for  the  wording  of  the  power,  which  b 
framed  with  relation  to  the  poffeffion  of  ihzfred^old  of  the 
premifes,  and  not  merely  to  the  adual  pofleflion  of  the 
land  itfelf.    The  power  of  leafing  is  given  to  the  perfon 
<^  entitled  to  the  freehold  of  the  premifes,  or  any  part 
«*  thereof**  {u  e,  of  the  freehold  of  the  premifes)  *•  when 
*<  and  as  he  (hall  be  in  the  aBual  pojfejfnn  of  the  fame^ 
(1.  e.  of  the  freehold  of  the  premifes)  "  or  any  part  thereof i^ 
(f.  e.  the  freehold  of  any  part  of  the  premifes.)  1  Tht 
power  itfelf  is  **  from  time  tg  ttme^  by  indenture,  to 
<<  make  grant/,  leafe/,  or  demife/  (pluraliter)  of  or  for 
<*  aU  or  any  part  or  parts  of  the  demefne  lands,  whereof. 
<<  he  (hall  be  in  the  adual  pofleflion  as  aforefaid^   The(e 
.  laft  words  (lill  refer  to  the  fame  general  antecedent) 
which  is  the  freehold.    The  power  is  to  be  exercifed 
from  time  to  time,  not  only  over  all  or  any  parts  (of  the 
freehold)  of  which  the  leflbr  (hall  be  in  the  aBual poffef 
fion  as  aforefaid,  but  over  any  part;  which  looks  to  a 
repetition  of  the  exercife  of  the  power  over  ihtfame  part* 
It  is  to  make  leafe/  (pluraliter,  not  leafe  or  \tztes  redr 
dendo  fingula  fingulis)  of  any  par/  from  time' to  tinui 
that  is  as  each  life  dropped,  or  the  yeararun.out  wiihiA 
21.    Then  the  power  is  to  be  exercifed  <*  for  any  term 
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•*  or  number  of   yearsi  not  exceeding  21   years,  {i  e»        ^oo9. 

*'  abfolute)  or  for  the  life  or  lives  of  any  x,  29  or  3  per-  Rok 

"  fon  or  perfons.'*    Thefe  latter  words  may  cither  be      ^  agaUift^ 

rea^  as  the  plaintiff's  counfel  has  read  them }  or  they 

may  be  read  **  for  any  term  or  number  of  years  foot 

**  exceeding  21  years,  or]  for  the  life  or  lives^"  &c. 

retaining  and  carrying  down  the  firft  part  of  the  defcrip* 

tioQ  to  the  laft ;   as  if  the  fettlor  had  faid,  I  mean  to 

give  the  tenant  for  life  the  option  of  granting  teafes  for 

any  termor  number  of  years  abfolutci  not  exceeding  2i» 

Qi/or  any  term  or  number  of  years  ^  for  the  life  or  livet  of 

I9  2i  ^3  perfons.      And  this  way  of  conftrueing  the 

fentence  is  the  only  one  by  which  efFe£t  can  be  given  |o 

all  the  antecedent  words.     For  there  cannot  be  leafe/  of 

any  one  part  for  different  lives,  made  at  different  timesj 

running  togetherj  as   an  edate  of  freehold  cannot  be 

made  to  commence  in   futuro;    and    yet   the  former 

words  exprefsly  give  a  power  to  make  leafe/  from  time 

to  time  of  any  par/ }  which  may  well  be  done  conGftently 

« 

with  all  the  words,  if  the  power  be  under  flood  to  war* 
rant  leafes  for  terms  of  years  for  life  or  lives ^  tic*     And, 
this  meaning  of  the  fettlor  is  rendered  more  probable  by 

looking  to  the  (late  of  the  property  at  the  time  of  the 

« 

fettlement,  which  was  leafed  in  the  fame  manner;  fo 
that  a  power  of  leafing  for  life  muft  have  been  fuf- 
pended  for  a  long  period.  But  whatever  doubt  there 
might  have  been  if  the  pqwer  bad  (lopped  here,  it  is  put 
aaend  to  by  the  fubfequent  wordsj  which  control  and 
qualify  what  goes  before,  and  (hew  the  principal  intent 
of  the  fettlor  to  be  "  So  as  no  greater  ejlate  than  for  3  lives 
*'  be  zt  any  one  time  in.  being  m  any  part  of  the  prc- 
<<  mifes."  And  this  qualification  cannot  be  confined, 
as  it  has  been  argued^  to  leafes  for  lives  \  but  over-rides 

the 
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iSoS.         the  whole  power  of  leafing.    It  could  not  mmn  Ji  as 

***'^        4  or  more  lives  fliould  not  be  running  on  the  fame  part 

drm.  BtvNi     at  the  fame  time,  becanfe  the  power  was  before  ezpreblf 

P&I91AVZ.  limited  to  3  lives,  and  thefe  latter  words  would  benoga* 
tory.  Then  it  docs  not  faj  fi  at  no  more  than  3  Crea 
be  &.C.,  but  fo  as  m  greater  ejlatei  &c.  The  fubftance  oF 
the  qualification,  therefore  is,  that  any  left  eftate  than  for 
3  lives  might  be  granted,  which  was  to  depend  upon  the 
duration  of  life  \  in  like  manner,  a  leafe  for  any  number 
of  years  certetin  might  be  granted,  not  exceeding  21.  And 
this  is  further  evinced  by  the  reference  to  ^*  any  one  time 
in  any  par/  of  the  premifes  \**  which  falls  in  with  the 
conftrudion  before  put  on  the  power  to  make  leafe/ 
from  time  to  time  of  any  par/ ;  which,  with  refped  to 
leafes  determinable  on  life,  could  only  apply  to  leafcs  for 
long  terms  of  years  determinable  on  life  or  lives  $  which 
are  m  greater,  but  a  ie/s,  e/tate  than  for  3  lives.  This  is 
alfo  confonant  to  the  conftrudion  which  muft  be  put  on 
the  other  qualification  of  the  powers  **  zuAfo  as  the  an« 
dent  rent,  &c.  be  referved ;"  upon  which  it  is  clear 
that  the  refervation  of  a  greater  rent  would  not  avoid  the 
leafe :  then  why  (hould  the  grant  of  a  iefs  intereft  than 
the  power  warrants  be  an  avoidance  ?  He  then  con- 
tended, that  if  the  words  were  doubtful,  the  dontempo- 
raoeous  and  continued  adls  of  the  parties  under  the 
fettiement,  down  to  the  death  of  the  lad  tenant  forlife^ 
was  evidence  to  explain  what  they  meant.  Upon  which 
the  fpecial  verdifl  finds  that  at  the  time  of  the  fettiement^ 

^  and  fince,  as  far  as  any  evidence  at  all  can  be  traced,  the 

premifes  have  always  been  leafed,  either  for  years  abfo^ 
lute  not  exceeding  ar,  or  for  longer  terms  determinable 
00  lives,  and  never  for  lives  abfolute.  But  as  the  court 
appeared  to  lean  againft  the  confideration  and  application 

of 
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•f  this  evidence,  and  the  point  had  been  recently  under        1808. 
difiruflion',  he  urged  the  argument  no  farther  than  by        "r^ 

referring   to  the    modern   authorities  on    the  fubjed ;  d«m.  B»u^♦» 

which  are  Cook  v.  Booth  (a),  The  King  v.  The  Inhdhitants  PaiDEAPXi 
'of  Laindon  {b)^  Baynham  v,  Gufs  Hofpital  {c)^    Moore -^^ 
i^oiey  (J),  and  Iggulden  v.  May^  in  Chancery  (^)j  and  ak 

But  admitting  the  true  and  only  proper  conftruflion 
of  the  words,  to  extend  the  power  of  leafing  to  life 
eflates,  (till  the  party  ill  whofe  favour  the  power  is  created 
may  take  bfs  than  he  is  allowed  out  of  the  eftate  of  the 
IrverGoner,  who  cannot  complain  of  that;  and  by  Co. 
Lit.  46.  a,  an  eftate  for  life  is  in  the  eye  of  the  la^ 
''a  higher  and  greater  eftate  ^han  a  Ibafe  for  years^ 
though  it  be  for  a  thoufand  or  more.''  The  plain  mean- 
ing of  fuch  a  power  is  to  enable  the  tenant  for  life  to 
charge  the  remainder-man's  eftate  to  a  certain  extent : 
to  whatever  lefs  extent  the  power  is  exercifed,  it  is  fd 
much  gained  by  the  latter :  and  it  was  not  impoflibiei 
though  unufualy  that  one  of  the  Jives  might  have  exceed* 
cd  99  years.  Fower8»  fays  Lord  Mansfield^  in  Goodtitle  in 
Funucan  [g)^  are  now  a  common  modification  of  pro- 
pel ty  in  hnd,  and  as  fuch  are  to  be  carried  into  tSt(\ 
according  to  the  intention  of  thofe  -who  create  them* 
So  faid  Lord  Renyon  in  Pcmeroy  v.  Partington  (A),  though 
Judges  had  fomcttmes  erred  in  the  application.  .  A  dif- 
tinftion   alfo  appears  to  h^ve  been  taken  (t)  between 

{a)  Cb'wf,  819.  (i)  8  Ttrm  Rcf.  37^.  \€)  S  ^«/I ;»«.  t98. 

id)  6  Vef.jun.  238.     (0  9  yej.juH.  349.  (/)  7  Eijft,  344. 

(t)  ^^'fg^'  573   an<i  si^z  Ri^bt  y,  TbomMs,  %Burr.  1446. 

{b)  3  TcnA  Rep.  675. 

(i)  Vide  HKm.  Ah^,  tit.  Pcrwers^  470.  //.  19.  cites  SayJt  v.  Fntlmndi 
%  Ventr^  350.  T\t%g$'mldy.  Ltrd  Faucanh'trgt^  ¥\3t%g,  214'  sf9*  FitwwiU 
liawCi  taft^  6  R:p  31    anU  vids  Covtntrf  V.  dve/itry,  9  Mod.  i  J. 

Vol.  X,  N  powc^t 
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1808.   '     powers  veferved,  as  in  this  cafe»  to  the  owner  of  thft 
'  cftate.  or  to  one  who  would  have  been  heir  to  it ;  which 

dem.  Umunk  are  always  to  be  conftrued  favourably  for'fuch  perfons  v 
fiiD£Auz.  and  powers  given  to  a  itranger,  or  to  incumber  a  tmrd 
perfon's  eftate  ;  which  are  always  conftrucd  ftriftly  t 
but  in  no  cafe  can  it  be  permitted  to  a  party  to  complain 
in  a  court  of  judice,  that  Icfs  has  been  taken  from  hin» 
than  might  have  been.  It  is  not  pretended  that  a  Icafe 
might  not  have  been  granted  for  lefs  time  than  21  year& 
abfolute  (a),  or  for  fewer  than  3  live&»  or  for  more  than 
the  ancient  rent:  then  why  not  for  lefs  than  one  life,  as 
for  years  determinable  on  a  life  which  might  furviye  the 
term.  A  leafe  for  %i  years  determinable  on  a  contin- 
gency  would  be  a  leafe  for  years  not  exceeding  21.  So 
the  leafe  might  have  been  for  one  life  determinable  on  ai 
contingency,  as  upon  the  failure  of  another  life,  or  any 
other  event :  yet  that  would  not  ftrldly  be  within  the 
words  of  the  power.  Bu(  it  it  faid  to  have  been  decided 
upon  authorities  that  under  a  power  to  leafe  for  lives,  a 
leafe  for  99  years  determinable  on  lives  is  bad.  All  the 
authorities  concluding  with  that  of  Rattle  v.  Pophnm  are 
refolvable  into  and  depend  upon  WlAthcVh  cafe  (a)i  to 

which  they  refer,  where  the  pofition  in  qucilion  is  a  mere 
obiter  di£lum :  for  the  power  to  leafe  there.was  general ) 
with  a  provifo  that  the  lea(e  (hould  not  exceed  the  num- 
ber of  3  lives  at  mod  \  and  under  that  a  leafe  for  99  years 
determinable  on  two  liveSi  to  commence  after  the  death  or 
determination  of  a  preceding  ellate  held  ijpon  another 
life,  was  held  a  good  execution  of  the  power.  It  is  true 
that  the  diilindion  was  there  taken,  that  the  power  to 
leafe  was  **  in  the  beginning  abfolute,  affirmative,  and 
ipdefioite  ;''  and  that  the  provifo  afterwards  came  by 

(«)  Mruri  V.  B9uUm,  3  Kth,  746.  {b)  %  Utp,  69.  k 
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way  of  qualification.     But  the  intent  of  the  parties  is  to         i8o8. 

be  taken  from    the  whole  of  the  deed  taken  together,         "^^ 

and  not  from  the  poiition  of  its  parts ;  and  great  ftrcft  is     dcm.  b«un« 

laid  throughout  that  very  cafe  upon  the  intention  of  the     PAio^Aux. 

parties.     And  Lord  C.    B.  Gilbert^   in  his  treatife  on 

leafcs  (fl),  after  mentioning    Whitlock\  cafe,  adds,  "  It 

"  wasfaid  by  the  judges  in  3  Keb.  (^),  that  the  condruc- 

**  tion  in  lPhhl9cV%  cafe,  that  a  perfon  having  power  to 

**  make  leafes  for  3  lives  could  not  make  a  leafe  for  c^p 

**  years  determinable  on  3  lives,  was  too  nice,  and  ex- 

"  prefsly  contrary  to  the  intent  of  the  parties.*'   The  cafe 

of  RattU  V.  Popham  {c)  is  the  only  eiprefs  deciGon  upon 

the  point  of  law  ;  which  does  not  appear  by  the  different 

reports  to  have  been  much  debated  either  at  the  bar  or 

on  the  bench  -,  but  to  have  proceeded  upon  the  didlum  in 

i>FJ»f/ock*B  cafe,  which  was  the  only  authority  cited  at  s^l 

bearing  upon  the  particular  qucftion.    The  propriety  of 

that  decifion,  however,  has  been  (Irongly  (haken  by  what 

fell  from  Lord  Mansfieid  in  Zoach  v.  JVooIfion  {d) ;   wlio 

fays  that  '*  Lord  Talbot,  arguing  from  the  fame  luemlfes, 

"  the  power,   and  the  leafe,  without  any  other  circum- 

•*  (lancf ,  hrU  the  leafe  tr>  be  warranted  by  the  power ^**  Sec. 

And  this  is  confirmed  in  fubftance  by  the  iMrder  of  the. 

Rolls,   Sir  Thomas  Clarke^  in  Alexander  v.  Alexander  {e). 

Bat  it  is  contended  that  there  is  a  diQindion  between  ' 

a  legal  and  an  equitable  execution  of  a  power.     It  is 

difficult,  however,  to  undcrftand  the  grounds  of  fuch  a 

(«}  3  Bac,  Ahr.  151.  tit.  Lea^tu 

(5)  The  margin  of  G*unllm\  edition  of  R&c  Ahr,  refers  to  p.  746* 
where  this  exprefiion  is  not  to  be  (band ;  bat  J^nn  and  TioiJJen,  judges, 
iay  senenlly,  on  the  ftatute  of  Icafei,  avoiding  leafes  otherwife  than  for 
3  lives  or  1 1  years,  that  a  leafe  for  UJx  is  go«d. 

(c)  %  StrM.  992.  and  Cun.  Ref*  xOa.  {d)  %  Burr,  Jt^j. 
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]8o8*  diftin£lion  in  conftruing  the  words  of  any  inftrunfffff. 
Courts  of  rquity,  at  well  as  of  law^  profefi  to  conftrue 
all  inftruments  according  to  the  intention  of  the  parties, 
to  be  coUeded  from  the  words  and  fubjed  .matter  of  the 
inftruments  themfelves.  How  then  can  there  be  an  ac- 
knowledged different  rule  of  conftruAion  of  the  fame 
words  on  different  fides  of  the  Hall.  Lord  Mumfitld^  in' 
Zoucb  V.  Woolfion^  adopting  the  argument  of  Mr-  Diw-* 
flings  ezprefsly  denies  any  fach  diAinAion,  and  fays  that 
«*  whatever  is  a  good  powers  execution  in  equity^  ihefiatuU 
(of  ufes)  maltes  good  at  law.'*  And  Wilmot  J.  agrees 
with  him.  Lord  Mansfield  alfo  diftikiguiflied  powers  of 
this  fort  from  mere  legal  powers  introduced  by  (latutf ; 
fach  as  leafes  by  ecclcfiaftical  per fons  or  tenants  in  tail. 
Though  it  does  not  appear  by  any  ezprefs  decifioA'  thiit 
lesfcs  for  99  years  determinable  on  3  lives  are  not  within* 
the  ftatutes  regulating  fuch  leafes.  Lord  C.  B.  Gilbert on\j 
fays  {a)  that  fuch  leafes  **  feem  not  good  yrithin  the  fta« 
tutes :"  and  he  thinks  afterwards  that  they  would  be  good 
within  the  flat.  32  H,  8.  r.  a8.  upon  the  reafoning  in 
Whithck's  cafe :  and  he  cites  Smith  v.  Trinder,  Cro. 
Car.  22.,  where  a  leafe  by  hufband  and  wife  of  the 
wife's  lands  for  60  yearSy  if  Jhe Jhmtld  fo  long  live,  wafe 
confidered  fufficient  to  bind  her  within  that  ftatute^  And 
in  Threadneedli  v.  Lyncham  {b)  Lord  Hale  and  the  reft  of 
the  Court  faid  they  would  not  then  difpute  whether  ar 
bi(hop's  leafe  on  the  ftat.  t  Elix.  c.  19.  for  99  years  de* 
terminable  on  3  lives  were  good  or  not.  But  at  any  rate 
this  cafe  is  diftioguifliable  from  that  of  Rattle  v.  Popbam^ 
by  reafon  of  the  latter  words  of  the  power,  <<  Sv  of  ii» 
greater  eflate^  &c.  which  ride  over  and  qualify  the  gram- 

(«}  4  B«,  dkr*  69.  niltf*'  (^>  3  Kth,  595, 

maticat 


IN  Trfl  FORTT-EICHTH  YfiAIt  OF  GEORGE  III.  '    rfl 

» 

matical  ftriAnefs  of   the  former  words,  and  give  the        1808. 

tenant  for  life  full  fcope  to  grant  any  leafe  determinable  ^ 

on  lives,  lef$  than  an  e ftate  for  3  lives.     And  fuch  ap-     dcm.  BhvUz 

pears  to  have  been  the  opinion  of  tbe  Coutt  in  that  cafe     Paidiav^. 

from  Mr.  ForJ'g  MS.  note  of  it ;  which  in  the    main 

agrees  with  the  report  in  Strange;  bat  adds,^^  Curiam, 

<*  If  the  power  had  been  general  to  provide  for  a  wife^y^ 

•*  as  that  he  did  not  make  a  greater  eftate  than  for  life  \  be- 

<*  caufe  an  edate  for  years  determinable  on  a  life  is  a  left   , 

.*'  eftate,  fuch  an  eftate  might  have  been  raifed  by  virtue 

"  of  the  latter  power,  which   authorizes  the* creation 

*<  of  any  eftate  that  is  not  greater  than  an  eftate  for  ^ 

"  life/'  &c. 

Suppofiog,  however,  the  leafes  notto  be  goodtothe  extent 
of  them,  at  any  rate  they  are  good  for  21  years  determii^* 
able  on  the  lives  ;  for  fttU  they  will  be  leafes  for  21  years  ; 
and  the  excefs  is  apparent  upon  the  face  of  them*  In  Z»ouch 
V.  Woolfton  [a)  Lord  Mansfield  faid,  confidering  powers 
brought  into  the  common  law  by  the  ftatute  of  ufes  as  a 
mode  of  owncrfliip  or  property,  **  no  doubt  could  ever 
"  have  been  made  whether  a  man  might  not  do  lefs  than 
"  his  power :  or  if  he  did  mo*e,  whether  it  ftiould  nqt 
"  be  good  to  the, extent  of  his  power."  In  Alexander  v. 
jdlpxander  {b)  Sir  Thomas  Clarke  puts  the  cafe,  •*  fuppofe 
«  a  power  to  leafe  for  ai  yearsi  and  he  leafes  for  40 ; 
**  that  (hall  b<  good  for  ai,  becaule  it  is  a  complete 
<<  execution  of  the  power,  and  it  appears  how  much  he- 
*<  has  exceeded  it.  If  the  Court  can  fee  the  boundaries^ 
«  it  will  be  good  for  tbe  execution  of  the  power,  and 
V  ?oid  as  t9  the  excefs.'*    So  Lord  Kenyon,  when  Matter 

> 

{a)  %  Burr,  1147.  (h)  %  Vef*  644. 
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1808.        of  the  Rolls,  in  Piit  v.  Jaclfon  (a),  conGdered  that  the 
'  cxccfs  only  in  the  execution  of  a  power  was  void.    The 

dem.  Bk  vfK  f^me  principle  was  alfo  laid  down  by  Dyer  J.  in  Pbiif^tis 
.PbUdkaux^  cafe  (^)i  **  where  a  man  ha  h  a  warrant  to  do  a  thing» 
**  and  he  doth  it,  and  more,  fo  as  he  exceeds  hia  war- 
M.  rant  i  yet  it  is  good  for  that  part,  which  is  warranted, 
«*  and  void  for  the  reft."  Mr.  Parker  had  power  to  raifc 
7000/.  for  )ounger  children  by  deed  or  will ;  and  by  will 
he  charged  the  prcraifes  with  8000^. :  and  decreed  (^) 
to  be  good  for  the  7000/.  In  Parry  v.  Bowen  {d)  it  was 
refotved  by  Lord  Chancellor,  that  where  a  perfon  hath 
power  to  leafe  for  to  years,  and  he  leafcth  for  ^o  years, 
the  leafe  fliail  be  good  for  10  years  in  equity:  and  he 
faid  it  had  been  fo  fettled  fevtrral  times  in  that  court. 
Courts  of  law  are  in  the  conftant  pra£iice  of  applying 
the  fame  prlcciple  to  awards :  if  an  arbitrator  has  ex* 
ceeded  his  authority,  and  the  meafure  of  exctfs  be  appa- 
rent, the  award  is  held  good  pro  tanto. 

Then  as  to  the  objcQion  of  this  being  a  reverGonary 
leafe  ;  if  the  tenant  for  life  could  demife  at  all  for  more 
than  2 1  years  determinable  on  lives,  there  can  be  no  objcc-' 
tion  to  fuch  concurrent  chattel  leafes  for  lives,  not  exceed- 
ing 3,  which  are  all  running  out  at  the  fame  time ; 
,  though  the  one  be  not  to  commence  in  poflcflion  till  the 
determination  of  the  other.  If  there  could  be  no  objec« 
tion  to  a  demife  for  99  years  determinable  on  the  lives  of 
A.  4).  and  C,  to  take  feverally  in  fuccellion,  in  the  fame 

• 

inftrument  \  what  difference  can  it  make  that  they  take  by 
different  inftruments,  or  at  different  times.    If  the  3  lives 

« 

(«)  %  Bro,  Omn.  Cff.  54.  C^)  JIf.  15  ETm.  in  C»B.  %Ltm.  s^. 

{c)  Parker  v.  Fariery  in  1 7 14,  GUk*  £f.  Cs/*  168.  and  cltcd  by  UlQ 
Court  in  Covtntry  \.  Ctveatrjf  1  Stra,  604* 
*  [d)  iCtaiuBejf.ji. 
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he  confuming  at  the  fame  time,  the  reverfion  is  not  bur*  i8o8« 
thcoed  beyond  the  terms  of  the  provifo*  The  conftrtto-  ' 
tion  contended  for  would  put  the  landlord  in  the  po^er  dem.  Buw^ 
(if  the  tenants^  and  compel  him  to  purchafe  their  furreii-  Pi^tAux. 
der  of  ihe  former  eftate,  previous  to  every  renewal,  with* 
out  any  benefit  to  the  reverfioner.  But  even  upon  the  difa* 
bling  ftatutes,  which  have  received  fo  RtiSt  a  conftruflioD^ 
it  has  been  long  fettled  that  concurrent  leafes  are  good ;  as 
in  Co.  Lit*  45.  4  Bac.  Abr.  64,  5,  6|  and  the  cafes  ther6 
cited.  Concurrent  leafes  under  powers  to  leafe  in  poflcf- 
Con  for  year.s  certain,  or  determinable  on  lives^  have  alio 
been  exprefsly  held  to  be  good,  in /Winter  v.  Lovedaj(v\ 
Read  v.  Najlj  (i),  Fox  v.  Collier  (<•),  Coventry  v.  Qfventry  {d)^ 
CoodtitU  V.  Funucan  (d),  and  Dee  y.  Calvert  {e).  And 
the  legality  of  furh  leafcs  was  aflumed  by  the  legiflature 
in  the  a£l  for  regulating  the  granting  of  the  rolls  kafes  (/}» 
which  controls  the  ezercife  of  the  power  to  within  7  years 
ci  the  expiration  of  the  exifting  leafe.  In  the  firft  men- 
tioned of  thefe  ciifes  it  was  confidered  that  where  the  leafe 
depended  on  the  duration  of  lives,  they  mud  from  the  very 
nature  of  the  thiqg  be  concuneot  and  not.reverGonary. 
The  leafe  eftablilhed  in  WhitlocV^  cajfe  wa£  a  concurrent 
leafe. 

Dampier  was  heard  in  reply  at  lengthy  aiTd  obferved 
a$  to  the  argument  that  the  leafes  were  good  at  lead  for 
2J  years,  though  void  for  the  excefs,  that  it  was  only  a 
r^e  of  equity,  which  had  never  been  zQiei  upon  at  law. 

{m)  Qoib.  427.  and  5  Mod.  3S1.  {h)  1  Lttn.  147. 

,(0  i-A^  6$-  ('O  ^'*'  ^'  3*S*  ^')  ^^Z^'  5^5— S7«- 

(/)  2  Eaft  376.        {g)  Vide  mifin  v.  Sir  T.  Scwsll,  4  Btirr.  1976. 
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i8o8.  Yii  Court  Sxtiktd  the  cafe  to  ftand  over  for  confidot 

n^o,  ntion  :  and  in  this  term 

i^auift  Lord  Ellbmpoeouqh  C.  J./  after  ftating  the   f^b- 

riioBAvx.      ^gpg^  of  the  fpectal  verdifl,  delivered  the  opinion  of  the 
court.  .  This  verdi£l  furnilhes  two  queilions  ;  the  onc^ 
whether  thefe  four  leafes  were  warranted  by  the  power ; 
and  the  other,  whether  a  notice  to  quit  was  in  this  cafe 
Beceflary.  Two  obje£)ions  have  been  made  to  the  leafes  i 
one,  that  they  were  to  commence  in  fuiu^o,  and  there- 
fore fuch  as  the  power  did  npt  warrant ;  the  other,  that 
the  power  did  not  authorize  any  Icafe  for  years  which 
might  by  poffibility  exceed  2 1 ;  and  if  we  are  of  opinion 
that  the  latter  is  a  valid  objc£lion,  it  is  unneceffiiry  to  hj 
any  thing  upon  the  foriper.    The  power  authorises  rhe 
grant  of  either  si  chattel,  or  a  freehold  leafe ;  the  former 
not  to  exceed  ax  years,  nor  the  latter  three  liycs :  it  i^ 
in  the  alternative  to  grant  either  the  one,  or  the  other, 
but  not  both  |  fp  that  the  faqie  premifes  cai\not  at  any 
one  time  be  under  leafes  both  fcnr  years  and  lives.     It 
wa^ held  in  Elmers  cafe,  5  Co. 2*  and  MarUr  v.  fyrigbtt 
Mow  253,  4«  that  under  the  flat.  5  Eli%.  c.  19.  f.  5. 
which  vacates  all  bifliops'  leafes,  except  fuch  as  are  for 
fli  years  or  3  lives,  the  fame  premifes  cannot  be  undef 
leafes  for  years  and  lives  at  the  fame  time :  and  it  (hould 
feein  equally  objedlionable  under  fuch  a  power  as  this* 
If  this  be  fo,  it  may  make  an  eflential  difference  to  the 
reverfioner  or  remaiiider-man,  whether  the  premifes  are 
let  for  three  lives,  or  for  99  years  determinable  upon 
three  lives.     A  chattel  leafe  may  be  granted  pending  a 
prior  fubfifting  one,  provided  it  be  !ivithin  the  limits  of 
ihe  power,  and  provided  it  give  no  beneficial  interet^ 
during  the  continuance  of  the  fubfiding  leafe ;  but  f9 

Ipn^r 
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long  ZB  there  is  a  freehold  leafe  in  efle,  a  fecond  free-         1808. 
bold  leafc  cannot  be  granted.     The  right  of  granting  a 

-  Roe 

lecood  chattel  leafe  i^as  fettled  in  Reads.  Najb^  \  Lton.  dem. Bkunc 
1489  and  is  recognized  as  law  in  Goodtiih  ▼•  Fuuucan^  |»«i»<Atf«. 
J}9(dgL  3,  £d.  572:  hut  a  fccond  freehold  Icafc  canqot 
be  granted^  be(:aafc;  ic  mud  be  to  take  cfftSt  in  futuro, 
^nd  a  freehold  cannot  be  conveyed  unlcfs  it  is  to  take 
tfft^  in  prafentL  2  fflls,  |6<J.  If  a  Jcafc  therefor<j 
were  granted  for  lives,  no  further  leafe  could  be  granted 
dil  that  leafe  were  determined  \  not  a  chattel  leafe,  be« 
caufe  the  power  doe$  npt  admit  of  the  fame  preihiffs 
being  under  a  chattel  and  a  freehold  leafe  at  the  fame 
time  i  nor  a  freehold  leafe,  becaufe  that  would  be  to 
commence  in  futurp :  whereas,  if,  there  were  a  chattel 
leafe  for  1^9  years  determinable  upon  three  lives,  and  one 
pf  thofe  lives  were  to  drop,  a  fecond  chattel  leafe  for  a 
sew  life,  in  addition  to  the  other  two,  might  be  granted 
daring  th«  continuance  of  the  firft.  Whenever  a  life 
therefore  dropped,  there  would  be  this  eflential  difference 
betweeii  a  freehold  and  a  chattel  leaiie,  that,  upon  the 
former,  np  new  Ufe  could  be  added,  unlefs  the  termof 
would  fiirtender  the  firft  leafe  |  whereas,  upon  the  latter, 
a  new  Kfe  might  be  added  without  any  fuch  furrender. 
In  the  ow  cafe,  therefore,  9n  important  advantage  would 
pcert^e  to  the  revertioner  or  renuinder-man,  if  the  tf  n« 
ant  for  life  and  the  pcifon  btitled  to  the  firft  leafe  could 
nqt  agree  upon  a  farrender ;  in  the  latter,  fuch  advan  • 
lage  would  be  wholly  loft.  Attending,  therefore,  to  thia 
piaterial  difEsrence  between  the  two  defcriptions  of  leafea, 
pan  the  court  fay  that  when  the  power  ufes  terms  appli« 
cable,  to  one  of  them,  the  party  is  intitled  at  his  option 
to  gra^t  the  other  i  Can  the  court  fay  that  the  perfoa 
jf\^  created  this  power  bad  not  this  difierence  in  con^ 

c  templa(ion| 
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i8o8«        tetnplation,  acd  did  not  intend  the  reTcrfioner  or  remain*. 
'  der-man  fliould  have  the  advantage  which  might  refnlt 

Rot 

«km.  Bit  UNI     from  confining  the  tenant  for  life  to  that  fpecics  of  leafe 
I'liioBAvx.      which  the  power  czprefsly  mentions  ?   In  ff^biU/oci\czk, 
8  Co.  69  b.  this  very  point  was  conceded  by  the  whole 
couf  t ;  and  if  that  cafe  be  law,  the  queftion  here  is  at  an 
*cnd.     In  that  cafe  there  was  a  general  power  to  make 
leafcs,  fo  as  they  did  not  exceed  three  lives  or  21  years ; 
^nd  under  that,  a  leafe  for  99  years  determinable  upoa 
3  lives  was  adjudged  good  \  becaufe  the  only  reftrlAion 
in  the  power  was  that  the  leafe  (hottld  not  exceed  3 
Uvea  or  2<  years;   and  a  leafe  for   99  years  deter- 
minable    upon    three  lives    is    a   leafe  not  exceeding 
three  lives.     But  a  dtflference  was  taken  between  a  getU'^ 
ral  power,  not  fpecifying  the  kind  of  leafe,  but  adding 
a  re(lri£lion  to  limit  the  extent  of  the  leafes ;  and  a  power 
Particularizing  the  fpecies  of  leafe  to  be  granted  :  and  it 
was  faid  that  *'  if  one  hath  power  to  make  a  leafe  for 
*<  three  lives,  he  cannot  make  ope  for  99  years  deterr 
**  minable  upon  three  lives;  quod  fuit  conceflTum  per 
f<  toeam  curiam/'    This  pofition,  though  not  the  point 

• 

decided,  is  adopted  by  Lord  Rolle  in  his  abridgement, 
vol.  2.  p.  260.  pK  3.  and  by  JMJridge  J,  in  Siepb.  Touch 
269.  In  Rattle  v.  P$^ham^  2  Sir.  992.  it  was  adjudged 
by  Lord  Hardwicke  and  the  other  judges  of  B.  R.  that 
a  power  to  limit  an  eftate  to  a  wife  for  life  did  not,  at 
}aw,  authorize  the  granting  her  an  eftate  for  years* 
determinable  upon  her  death;  andf  according  to  the 
report  of  this  cafe  by  the  late  Mr.  Fordy  the  Court  re« 
cognized  the  diftioOion  laid  down  in  Whitehek*s  caJk, 
between  fuch  powers  as  particularize  the  fpeciea  of 
leafes  to  be  granted,  and  fuch  as  do  not.  It  is  true  that 
after  the  decifioo  in  Rattle  v.  Po^^  in  K.  B*  Lord 
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Jj/to  fapported  that  leafe  in  equity ;  and  in  2  Bt4rr.  1147.         1808. 
Lord    Mansfield    throws    fome    difcredit     both     upon  ^^^ 

WhUehcV^  cafe  and  Rattle  y.  Popham  :  but  in  Shannon     dcm.  Hkwib 

cga\r>p 

V.  Breadjlreet^    R*'pcrts  temp.  Lord  Redcjdale  66  to  71.      PmiiiAux. 
Lord  Mansfield's  obfcrvations  are  canvafled  by  Lord  jR^- 
defdaie^  and  the  determination  in  Rattle  v.  Popham  is  ap- 
proved of  by  him.  And  after  full  knowledge  of  what  Lord 
Talbot  had  done  after  the  decifion  in  Rattle  ▼•  Popham^ 
Sir  Thomas  Clarke  when  fitting;  for  hord Hardwicke  appears 
to  have  confiderid  that  decifion  right.     la  2   Fef,  644. 
he  fays  "  Suppofe  one  has  power  to  jointure  a  wife  for 
"  lifC)  and  appoint  to  her  for  99  years  if  (he  fo  long 
*'  live ;  as  in  the  cafe  of  Mr.  Newport ;  at  law  it  was 
f'  held  in  B.  R.  to  be  void,  but  in  equity  good  pro  tanto." 
It  is  therefore  our  opinion  both  fipon  principles  and  upon 
authorities^  that  as  thi^  power  authorifed  leafes  for  21 
years  or  three  lives  only,  the  kafes  in  queftion,  which 
are  for  99  years  determinable  upon  three  lives,  are  not 
warranted  by  it.     It  was  argued  that  the  leafes  if  not 
good  for  the  09  years,  might  dill  be  good  for  21  years 
(hould  any  of  the  lives  fo  long  continue  }  but  it  is  fufficient 
to  fay  that  no  authority  was  cited  to  (hew  that  a  court 
of  law  has  ever  held  itfelf  intitled  to  confider  fuch  aUaf« 
as  good  in  part.  ^ 

Upon   the    2d  queftioni  Whether  a  notice  to  quit 

were   in  this  cafe .  eflential,  we  are  afraid  the  fpecial 

verdiA  does  pot  enable  us  to  decide  the  point.     The 

receipt  of  rent  is  evidence  to  be  left  to  a  jury  that 

a  tenancy  was  fubfifting  during  the  period  for  which 

that  rent  was  paid  ;  and  if  no  other  tenancy  appear,  the 

prefumpcion  is  tnat  th^t  tenancy  was  from  year  to  year : 

and  if  there  were  a  tenancy,  it  is  not  for  the  court  to  fay, 

whether  it  be  contmuing.or  ended.    In  R§e  v.  f/^ard^  i 

ff,  filach.  ^7*  Where  tenamt  for  life  made  a  leafe,  and 

"  '   '  '■    '  ^^^ 
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iSo8,        died,    and  the  remainder-man  receiired  rent  from  the 
-  leffce  for  two  years  ;  the  payment  on  the  one  hand,  and" 

^m.  Brvni  the  receipt  on  the  other,  were  confidered  as  evidence  of 
YmTavxm  ^^  agreement  for  a  tenancy  from  year  to  yeai  upon  the 
term^  contained  in  the  Jeafe.  And  in  Doe  y.  ff^atts,  7 
Term  Rep.  83.  where  tenant  for  life  made  a  Icafe  not 
warranted  by  his  power,  and  the  remaiader-man  receiyed 
the  rent  referred  by  it,  this  Court  held  this  receipt  evi- 
dence of  a  tenancy  from  year  to  year  between  the  leflee 
and  the  remainder-man }  notwiihftanding  a  cafe  of 
Goodiitle  ?.  Prentice^  in  which  Gmid  Juftice  ruled  the 
contrary  :  and  the  plaintiflF  having  been  nonfuited  for 
want  of  a  notice  to  quit,  the  nonfuit  was  confirmed,(  t 
has  been  argued  that  the  great  difproportion  between  the 
rents  referved,  and  the  real  value,  will  enable  us  to  fay 
that  the  receipt  of  the  rents  did  not  create  a  tenancy 
from  year  to  year ;  and  Right  ¥•  Bawdettf  -  3  Eafl^  2do. 

» 

has  been  cited  to  fatisfy  us  it  did  not.  lo  Right  v.  BaW" 
den^  however,  there  was  no  proof  that  ihe  lord  knew  of 
the  payment  \  for  it  was  made  to  his  leflee ;  and  that 
was  a  fpecial  cafe,  not  a  fpecial  verdi£t :  and  '  sit  waa 
obvious  the  jury  muft  have  beifn  direded  to  draw  a  coo* 
clufion  againft  a  tenancy  from  year  to  year,  the  payment 
being  made  with  reference  to  a  fuppofed  tenancy  of  an- 
other kind,  the  Court  might  not  think  it  neceflary  to  fend 
the  cafe  back  to  have  that  concluGon  drawn«  This  is  a 
fpecial  verdidi,  upon  which  if  what  the  jury  has  found  be 
evidencci  ^nd  fu£Bciently  material  not  to  be  rcje^d  af 
furplufage,  the  court  cannot  draw  the  concluQon  of  h(k 
which  is  to  refult  therefrom,  however  palpable  it  may  bf 
what  that  conclufion  ought  to  be.  As  to  the  difpropor- 
tion between  the  rent  and  the  value,  the  verdid  does  not 
enable  U6  to  fay  what  that  difproportion  was  during  the 
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period  for  which  the  rent  was  receivedi  becaufe  it  only         i8a8* 
finds  what  was  the  talue  at  the  time  of  the  verdid  :  but         *r^ 
if  the  difproportion  at  the  time  for  which  the  rent  was     ^^"*-  ^'J*** 
receiTed  were  ^ver  fo  clearly  afcertained,  we  could  not     Pudba^x. 
a&  upon  it,  becaufe  it  would  only  furnifh  ground  to  in- 
duce a  jury  to  decide  agatnft  a  tenancy.   .The  receipt  of 
the  rent  is  fome  evidence  of  a  tenancy  \  upon  that  evi- 
dence it  is  peculiarly  the  province  of  the  jury  to  decide  ; 
and  though  they  would  probably  receive  a  very  ftrong 
diredion  to  decide  agaitift  a  tenancyj  yet  they  only  can 
decide  it :  and  unlefs  the   defendants,   thtreforci   will 
confent  to  (Irike  out  from  the  fpecial  verdidi  every  fa£k 
which  can  be  deemed  any  evidence  of  a  tenancy  from 
year  to  year,  we  are  of  opinion  there  mud  be  a  ventre  de 

BOVO. 


Bourne  again/i  Taylor. 

TPRESPASS  for  breaking  and  entering  the  plaintiff's  J^^y^^^'- 
clofe,  part  of  the  North  Farm^otherwife  LonvJIead  Theiordofa 

•'  manor,  as  fucb, 

Farm^  and  another  clofci  part  of  the  Town  Farm,  in  the  ^»  no  right, 
townfhip  of  Bachworthy  in  the  county  of  Northumberland^  torn,  to  enter 
and  fubvcrting  the  foil,  and  digging  and  boring  the  fame,  JJSw"  \^\t^mlh 
Ice.  The  4cfendant  pleaded  the  general  iflbe  and  fu  fpecial  ^S'thc'li^'lrc 
juftifications  of  the  trefpaflis,  as  fervants,  and  by  command  ^/"^J,^"^  ^^'^* 
of  the  Doke  of  Nortkumherland.  The  i  ft  of  thefe  ftated  that  '<>  fc«>r«/or  »»»<» 

work  the  fame: 

the  Duke,  at  the  times  when,  &c.  was  and  is  feifed  in  fee  and  the  copy- 
holder may 
maintain  ttefpafs  againft  him  for  fo  doing. 
But  whe.e  the  defendant  juflified  nnder  the  lord,  as  being  t'eiftd  in  fee  of  the  veins  of 
coal  lylog  under  the  copyhold  renemMits,  together  with  tjbe  Vihirt\  «f  horingf^r  and  gating  the 
eoai,  Sec.  it  is  not  enough  for  the  plaintiff  to  reply  that  as  well  all  the  veins  of  coal  under 
the  faid  clofes  in  which,  tec.  as  the  reft  of  tlie  foil  within  and  under  the  fame,  had  imrne^ 
rooriaUy  been  parcel  of  the  manor  and  demifed  and  demifcable  by  copy.  Sec.  without  any 
exception  or  refervation  of  the  ccal.  Sec. ;  uolefs  he  al/o  travtrfe  the  /iiv'tj  of  working  the 
mioet:  becaufe  the  pka  claims  fuch  liberty  not  merely  as  annexed  to  the  feifm  in  fee  to  be 
excruTed  when  in  a^ual  poflcfTion,  but  as  a  prefent  liberty  to  be  exercifcd  during  the  eon- 
titiuanec  of  the  copyholder*s  eftate;  and  therefore  the  repiicaiion  is  only  zn  argumcatative 
denial  of  the  liberiy,  and  docs  not  confefs  and  avoid  it. 

of 
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1 8o8,        of  the  manor  of  Tynemouth^  with  the  appurteaances*  iA 

jj^^^  the  faid  county,  of  which  the  clofes  m  qoeftion  have  im- 

0ganft         memorialiy  been  parcel  and  copyhold  tenements  of  the 

Jay  lov  » 

manor :  and  that  by  reafon  thereof  the  Duke  was  entitled 

to  all  mines  and  veins  efeoal  in  and  under  the  fame  clofeS» 

&c.  and  to  bore  for^  dig  for ^  and  get  fuch  mines  and  veins 

of  coaL     The  2d  juftification  ftated  the  fame  right  in  the 

Duke,  he  making  and  allowing  to  the  copyhold  tenants  of  the 

faid  clofes  in  which,  &c.  and  their  tenants  and  occupiers 
thereof  refpeflively  a  reafonaUe  fatisfaBion  and  compenfa^ 
tionfor  all  damages  done  or  cccafioned  to  them  refpedively 
by  fuch  boring  for^  digging  for,  and  getting  fuch  veins 
and  feams  of  coal  as  aforefaid*  The  3d  ftated  that  the 
places  in  which,  &c.  from  time  immemorial  have  been 
parcel  of  the  faid  manor  |  and  that  the  Duke  isfeifid  in 

fee  of  and  in  the  veins  and  feams  of  coal  lying  within  and 
under  the  copyhold  tenements  within  and  parcel  of  the 
fame  manor,  together  with  the  liberty  of  boring  for^  digging 
for,  and  getting  fuch  veins  and  feams  of  coal  there,  and 
of  doing  all  fuch  aBs  as  might  or  may  be  neceffary  for  thofc 
purpofes,  or  any  of  them*  The  4th  ftated  the  fame 
right  in  the  Duke  as  the  3d,  he  making  and  allowing  to 
the  faid  copyhold  tenants,  &€•  (as  ftated  in  the  ad  jufti- 
.  fication)  reafonable  fatisf^ftion  and  compenfation  for  all 
damages  occafioned  to  them  refpeAively  by  the  boring 
for^  digging  for,  and  getting  the  faid  6oaIs,  and  the  doing 
fuch  neceffary  a£ts  as  aforefaid.  'The  5lh  and  6th  juftt* 
(ications  were  like  the  3d  and  4th,  with  the;  additional 
allegation  that  the  Duke  was  alfo  feifed  in  itee  of  the 
manor  of  Tynemouth* 

The  plaintiff  demurred  fpecially  to  the  firft  and  fecood 
juftifications,  becaufe  they  do  not  allege  as  a  faff  that 
the  Duke  was  entitled  to  bore  for,  dig  for,  and  get  the 

t  c«al 
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coal  withio  or  under  the  copyhold  tenements  of  the         1808 
manor,  but  alleges  that  he  was  fo  enlitled  as  a  confequence       ^ 

*  c>  ^    *  Bourn  B 

rf  law^  arifing  from  the  h€i  of  his  bciog  feifcd  in  fee  of         againfi 
the  manor :  and  becaufe  thofe  pleas  do  not  fhew  how 
the  Duke's  fuppofed  right  to  bore  for,  dig  for,  and  get 
the  fame  coal,  or  to  enter  and  dig  in  the  clofe,  &c.  for 
that  purpofe,  arofe;  whether  by  cuftom,  prcfcription, 
grants  or  how  othcrwifc.    And  to  the  oiher  juftification* 
the  plaintifF  feverally  replied  that  as  well  all   the  faid 
veins  and  feams  of  coal  within  and  under  the  fame  clofc 
in  which>  &c.  as  the  rdd  of  the  foil  and  ground  of  and 
within  and  under  the  fame,  from  time  immemorial  have 
been  parcel  of  the  manor^  and  demifed  and  demifeablc 
by  copy  of  court- roll,  &c.  without  any  exception  or  refer' 
vatiott  thereout  or  therefrom  of  the  mines  or  feams  of  coal 
vntbin  or  under  the  faid  clofes  in  nvhichf  fa'f  #  or  either  cf 
thetn  or  any  part  thereof     That  before  the  faid  Duke  was 
fo  feif/d  of  the  faid  manor,  the  late  Duke  was  lord  of 
the  fame,  and  feifed  thereofi  and  at  a  court  barcn,  &c, 
granted  the  faid  clofes  in **  which,   &c.  to  Sir  Mathew 
White  Fidley  Barf,  and  .Charles  Brandling  Efq.  to  hold  to 
them  and  their  heirs  at  the  will  of  the  lord,  &c.  and  the 
furvivor  of  them  dcmifcd  to  the  plalntifF,  &c.     The  de- 
fendant demurred  fpecially  to  thefe  replications  to  the 
pleas,  becaufe  they  do  not  direfily  traverfe,  nor  confefa 
and  avoid,  the  matters  of  the  faid  pleas,  and  are  argu* 
mentative  and  not  ifluable.    The  cafe  was  argued  in  the 
laft  term. 

Holroyd  for  the  plaintiflF.  The  principal  queftlon  is, 
Whether,  without  any  fpecial  cuftom,  or  fpecial  refer- 
Tation  of  the  mine?  the  lord  has  a  right  to  enter  upon 
file  copyholder's  land  and  dig  for  coals  there,  either 

with 
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280$.  vpith  or  without  making  him  compenfation  for  ttie  id- 
jury  done  to  the  furface*    The  defendant  by  his  picas 

0£aMji  admits  tht  4ands  to  be  cof^yholdii  arid  the  plattitiff  by 
his  replicatioDB  to  Jome  of  them  alleges  that  they  have 
been  immembr]a]iy  demifeable  by  copyi  without  anyfi-* 
ferTation  of  the  mines  of  coal.  Where  thete  is  a  grant 
of  the  land  itfelfi  all  above  and  below  the  furface  pafles 
with  it  (a),  unlefs  fpeclally  refrrved.  This  indeed  is  not 
the  nature  of  the  copyholder's  cftate ;  for  without  a  fp6* 
eiai  cuftom  he  cannot  dig  the  mines  under  his  copyhold  ; 
nor  can  he  cut  trees,  except  for  fpecial  purpofes,  as  for 
repairs,  or  toppings  and  loppings  for  fire-bote ;  becaufe^ 
not  having  the  freehold  of  tnheritaiice  in  him,  it  would 
be  wafte.  If  the  mines  were  referved  out  of  the  grants 
though  no  wade  could  be  committed  of  them;  the  tenant 
<)igging  foi"  them  would  be  a  ttefpafler.  But  where  any 
edate  or  intereft  in  land  is  granted,  the  lefTee  or  grantee 
takes  not  only  the  furface,  but  all  above  and  below  it ;  and 
no  other  can  break  the  foil,  without  committing  a  tref*' 
pafs  upon  the  tenant's  pofTeflion.  If  mines  were  opened 
before,  the  tenant  may  dig  and  take  the  profit  thereof; 
which  (hews  that  the  mines  themfelves  are  granted^ 
though  it  be  wade  in  him  to  dig  for  any  new  mine^  with-^ 
out  licence  (^).  Where  the  mines  are  exprefsly  referved 
to  the  lord,  that  may  be  an  implied  refervation  of  his 
right  to  enter  and  dig  for  them :  but  without  f'lch 
czprefs  refervation,  or  a  cuftom  referring  the  right  to  the 
lord,  which  is  equivalent,  it  would  be  derogatory  to  hit 
grant  to  enter  and  dig  where  he  has  granted  the  land 
generally.  The  copyholder  is  clearly  entitled  to  all  the 
profits  of  the  foil,  of  part  of  which  he  muft  be  deprivedi 

|#)  I  Bia€»  Com  18.         {h)  'Scundcn''  caf^i  5  Ref,  12.  O.  Lit.  54.  ^. 

if 
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if  the  lord  may  enter  upon  and  dig  the  foil  for  coal,         1808. 
which  cannot  be  procured  without  a  great  dcftruftion  of        — — 
the  furface  about  the  opening  of  the  mine.     The  lord,       jt^uiKji 
thercfoi'e,  having  parted  with   the  right  of  poflcflion  to 
the  whole  during  the  time  of  the  grant,  muft  neccflarily 
be  a  trtfpiflcr  if   he  enter   upon  the  copyhold.     The 
general  rule  is»  that  every  grant  is  to  be  taken  mod 
ftrongly  again  (I  the  grantor,    within  the   words  of  it. 
With  refpe<^  to  the  particular  cafe  of  copyholds,  in  The 
£arl  of  Kent  v.  WalUrs  [a)^  Norihey  having  contended 
that  by  the  general  cuftom  of  copyholds  the   lord  might 
cut  trees  on  them,  for  otherwife,  if  it  were  a  copyhold  in 
fee^  the  wood  would  never  be  cut,  which  would  be  in« 
■convenient  j  Lord  Holt  denied  the  lord's  right ;  and  faid 
that  the -copyholder  had  the  fame  interefl;  in  the  trees 
that  he  had  in  the  land..     And  in  Ajhmead  v.  Ranger  {b) 
this  Court  held  that  trcfpafs  lay  againd  the  lord  for  en- 
tering and  cutting  down  trees  on  the  copyhold ;  Lord 
Holt  again  affirming  his  former  opinion,  that  the  tenant 
had  the  fame  cuftomary  or  pofTefTory  intereft  in  the  trees 
that  he  had  in  the  land  :  and  adding,  that  If  the  lord  had 
a  mind  to  cut  trees,  he  muft  compound  with  the  tenant. 
This  judgment  was  affirmed  in  the  Exchequer-chamber 
by  all  the  Judges:  but  it  appears (^)  to  have  been  after- 
wards  revcrfed  in*  the  Houfe  of  Lords  by  ri  againft  10; 
becaufe  the  tenant  could  not  cut  the  trees,  and  if  the 
lord  could  not,  they  muft  rot  on  the  land;  for  then  no- 
body could.     At  moft  that  judgment  can  only  conclude 
that  particular  cafe.     That  mines  pafs  by  the  general 
grant  of  an  eftatc  appears  from  Clavering  v.  Clavering  [d), 

{a)  \i  Mod,  317.  [h)  Jb.  378.  Ccw.  Rtp*  71.  ind  1  LJ,  Ray.  551, 

(()  11  Mod.  18.  tLnd'Salk,  638.  [d)  i  P.  fTmi.  388. 

Vol.  X.  O  where 
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i8o8.        where  tenant  for  lift  amefnable  for  wafte  wa$  held  en* 

■ \^  . 

"         titled  to  open  new  (hafts  for  the  further  workinr  of  an 
airainji        old  vein  of  coal.     But  the  point  now  in  judgment  feems 
to  have  been  decided  in  P/ayer  r.  Roberts  {a),  where  the 
cafe  is  put  that  a  man  grants  the  coal  and  coal  mines 
within  a  manor,  parcel  of  which  was  copyhold,  held  for 
life,  to  J.  S.:  the  leflc^  (dated  by  miftake  for  the  leflbr) 
-    enters  on  the  copyhold,  and  digs  a  new  pit  therci^during 
the  life  of  the  copyholder,  and  takes  the  coals  and  con* 
verts  them  to  his  own  ufe ;  ;ind  the  Icflee  of  the  coal 
fnine  brought  trover  againft  the  lefTor :  and  held  that  he 
flight ;  for  neither  the  leflee,  nor  the  leflbr,  could  enter  on 
the  copyholder  to  dig  the  coals ;  for  the  copyholder  (hall 
have  trefpafs  for  breaking  his  clofe  and  digging  of  the 
coals;  but,  that  when  the  coals  were  dugout  of  the  pits 
by  the  lefll.r,  or  IcflTce,  or  by  a  ftranger,  they  belong- 
ed to  the  leflee,  who  (hould  have  trover  againft  any  one 
who  took  them.    In  Lyddal  v.  Welcn  (j),  upon  a  queftion 
whether  the  plaintifl^  could    make  a   good   title.   Lord 
Hardnxjicke  C.  fald  that  fhtre  was  no  inftance  where  the 
crown  had  only  a  bare  icfcrvation  of  roysrl  mines,  with- 
out any  right  of  entiy,  that  it  could  grant  a  licence  to 
any  ptrfon  to  cc.me  upon  another  mm's  eftate,  and  dig 
up  his  foil  and  fcarch  for  mines  \  and  he  thought  that 
the  crown  had  no  fucb  power.     But  when  the  mines 
were  once  opened,  the  crawn  may  reftrain  the  owner  of 
the  foil  from  working  them,  and  may  work  them  on  its 
own  account,  or  grant  a  licence  to  others  to  do  fo.     In 
Tbi  Bt/bop  of  IVmcheJter  v.  Knight  (r),  the  faSs  were  that 
a  coftomary  tenant  holding  under  \X\t  bifliop  had  opised 
a  copper  mine  where  none  had  been  before^  and  dugout 
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and  fold  great  quantities  of  ore,  and  after  his  death  his  x8o8. 
lieir  bad  continued  to  dig  for  and  difpofe  of  other  copper  — -^ 
ore.  The  bi(hop  filed  his  bill  againft  the  executor  and  ^againft 
heir  for  an  account.  Lord  Chancellor  Cowper  confidered 
that  the  executor  would  be  liable,  if  the  tenant  had  no 
right }  but  this  being  a  queftion  at  law,  and  doubtful  upon 
the  evidence  before  him^  he  direfted  an  aflion  of  trover  to 
be  brought  by  the  bifiiop  againft  the  then  tenant ;  which 
the  report  ftates  was  tried :  and  there  never  having  been 
any  mine  of  copper  before  difcovered  in  the  manor,  the 
jury  tould  not  find  that  the  cuftomary  tenant  might  by 
cuftom  dig  and  open  new  copper  roinea.  So  that  upon 
the  producing  of  the  poftea,  the  Court  held  that  neither 
the  tenant  without  the  licence  of  the  lord,  nor  the  lord 
without  tl\e  confent  of  the  tenant,  could  dig  in  thefe 
copper  mines,  being  new.  Aiid,  ladly,  in  the  cafe  of 
Gny  V.  The  Duke  of  Northumberland  (a),  Lord  Chancel- 
lor rcftrained  the  lord  of  the  manor  from  opening  a  mine, 
which  he  was  preparing  to  do,  upon  the  plaintiff's  copy- 
hold land. 

The  queftion  upon  the  pleadings  was  alfo  difcuflld  by 
the  counfcl  on  both  fides ;  but  it  is  fufficient  to  refer  to 
the  opinion  of  the  Court  upon  this  point. 

Hulioek,  contrL  It  is  admitted  that  the  freehold  is  in 
the  lord,  and  that  he  has  a  right  to  all  mines  under  the 
liirface  of  the  cbpyhoM;  and  that  when  fevered  and 
taken  by  any  other,  the  property  is  in  the  lord,  and  he  may 
recover  it  in  trover.  The  queftion  then  is,  whether  hav* 
log  a  clear  right' of  property  in  the  fubje£t  matter,  be 
has  not,  necefikrily  incident  to  that  right,  the  power  of 
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i8o8»  taking  it.  A  copyholder,  in  the  origin  of  the  tenure r 
-"■"^  was  a  mere  tenant  at  will ;  and  at  this  day  can  derive  no- 
a^Z'Jtfi/i  other  rights  to  his  edate  than  what  have  in  fack  been  ex- 
ercifed  from  all  time,  and  which  are  therefore  given  to  him 
by  thecuftom  of  the  manor.  In  every  inftacce  of  the  ex« 
crcife  of  a*  right  of  property  over  his  edate,  it  lies  upoQ 
him  to  (hew  a  cudom  for  what  he  claims  ;  and  whatever 
lie  cannot  claim  by  cudom  remains  in  the  lord,  whoftt 
rights  are  referved  to  him  by  the  common  law,  and  are 
sot  dependant  on  the  cudom.  The  lord  might  originally 
have  granted  the  copyhold  wiih  what  reiervations  he 
pleafcd  ^  and  it  mud  be  prcCumed  that  he  referved  every 
part  of  the  copyhold  which  the  cudom  docs  not  {t\cw 
that  he  granted  to  the  copyholder,  with  all  the  powers 
incident  to  the  enjoyment  of  fuch  refrrvation.  [Lord 
EUenbcrough  C.  J.  In  the  abfence  of  all  other  evidence 
of  the  grant  than  the  cudom,  does  not  the  abfence  of 
any  cudom  either  for  the  lord  or  the  copyholder  to  opea 
mines  (hew  what  the  terms  of  the  grant  were  r]  The  ori- 
gin and  nature  of  this  kind  of  edate  mud  be  attended  tQ. 
The  copyholder's  edate  has  grown  out  of  encroachments 
on  the  lord.  Even  at  this  day  the  grant  doea  not  operate 
as  a  common  law  grant  would.  Nothing  paffcs  by  k 
but  ^he  mere  ufe  of  the  furface  of  the  foil :  the  trees 
and  mines  dill  remain  in  the  lord,  in  whom  is  the  free* 
hold  of  the  whole.  The  lord's  rights  mud  either  be  taken 
to  have  been  referved  out  of  the  original  grant,  if  any^ 
or  to  be  excepted  by  the  common  law ;  for  certainly 
they  are  not  derived  from  the  cudom.  In  Fclkard  f. 
Hemmett  and  others  (a),  where,  in  cafe  by  a  commoner 

♦ 

(^)  Sittings  after  Eaflir  i6  C?«a«  3.  C.  B.  5  term  Re^.  417.  nete. 

* 

ag^inll 


Tavloc* 


<v  THE  FoR-rr-EiGHTH  Yeau  OF  GEORGE  III.  i-97 

againft  a  ilranger  for  diguing  the  foil  and  ercaing  baild-         1 808. 

ings  on  the  common,   the  defendant  jiiflific»d  under  a        " 

grant  of  the  foil  by  the  lord  with  the  confent  of  the  ho-         agaufl 

mage  accofding  to  the  cuftom  ;  Lord  C.  J.  DeGrey^  after 

bearing  evidence  of  CmiJar  grants  by  the  lord  for  a  long 

period  back,  fud  he  would  not  call  it  a  cullom,  but  a 

ufage }  brcaufe  he  confidered  it  as  a  rcferved  right  of  (he 

lord ;  and  that  it  was  legal.    If  mines  be  exprefsly  refervcd 

to  the  lord  in  a  grant,  the  law  would  refcrvc  his  right 

of  entry  and  digging  there,  as  incident  to  fuch  refervation. 

And   the  legal  cficfl:  of  an  exception  or  rcfcrvation  by 

the  law  cannot  be  lefs  beneficial  than  if  it  were  by  the 

aft  of  the  party.     The  lord's  right,  however,  is  rather  an 

cxceptioxii  which  as  Lord  Coke  {a)  fays  is  ever  of  part  of 

the  thing  granted  and  of  a  thing  in  ciTe,  than  a  rcfervation^ 

which  is  always  of  a  thing  newly  created  or  refcrved  out 

of  the  land  demifed.     Then  the  law  excepts' every  thing 

which  is  incident  to  the  enjoyment  of  the  thing  excepted  5 

and  when  it  gives  any  thing  to  one,   it   gives  impliedly 

wbatfoever  is  ncceflary  for  the  taking  arid  enjoying  the 

fame  (^).     If  trees  be  excepted  in  a  Icafe,  the  law  gives 

ihe  leflbr  and  ibofc  who  would  buy  of  him  power  to  enter 

and  diew  the  trees.     So  it  gives  power  to  him  who  has 

a  conuuit  in  the  land  of  anoth^  to  enter  and  mend  it 

when  needful.   Liford's  cafe  (r ).  In  the  cafe  of  mines  (d)^ 

it  was  held  by  all  the  judges,  that  the  king,  having  by  his 

prerogative  a  right  to  all  gold  and  filver  mines  throughout 

the  realm,  had  alfo  the  liberty  to  dig  and  lay  the  fame 

upon  the  land  of  the  fubje£t|  and  carry  it  away  from 

(tf)  Co.  Lit,  47.  a, 

(i)  a  luft^  306.    Co,  Lit  56.  <i.  and  F/»f£»'i  LaiVt  63. 

(0  II  /?<^.  51.  and  Perk^J,  ill.  and  vide  kkJ^^.n  v.  FlelJf  TEaJi,  6/3, 

y)  Fhwd.  3x3.  323*  336. 
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1 8o8«        thence :  ^^hich  is  direfily  againft  what  is  faid  by  Lor4 
^vKKK       Hardwicke  in  Lyddaly,  Wejion  [a).    If  one  have  a  right  of 
TAYiloti.       ^^^  ^^^'  another'^  land,  he  may  enter  to  repair  it  (*). 
If  this  right  of  the  lord  zffcCt  the  copyholder's  enjoyment) 
it  is  becaufe  of  the  nature  of  his  tenure :  and  though 
CTery  grant  is  to  be  conRrued  mod  ftrongly  againft  the 
grantor,  that  only  applies  to  that  which  is  meant  to  pafsy 
but  not  to  an  intereft,  which  it  is  admitted  did  not  pafs* 
The  cafe  of  Player  v.  Roberts  (r),  was  a  queftion  of  pro* 
perty  between  the  lord  and  the  leffte  of  the  coal  minf| 
concerning  coal  fevered  from  the  mine ;  and  no  doubt  the 
property  when  raifed  was  in  the  IcflTee,  whether  rightly 
dug  or  not ;  and  therefore  all  that  was  faid  in  refpefi  of 
the  right  to  dig  was  befide  the  point  in  judgment.     But 
the  final  determination  of  the  lords  in  AJbmeai  v.  Ranger 
(//),  is  a  dire£k  authority  upon  principle  to  govern  thii 
cafe.  The  cafes  of  trees  and  of  mines  are  in  every  refpe& 
analogous.    The  right  to  botl^whea  fevered  is. in  tht 
lord  ;  with  the  exception  of  fuch  trees  as  the  tenant  is 
entitled  to  take  for  repairs.     Then  if  the  lord  were  ad- 
judged to  have  a  right  to  come  upon  the  land,  and  cut 
down  and  take  the  timber  as  incident  to  his  right  to  it 
when  (landing ;  by  the  fame  rule  he  muft  have  an  equal 
tight  to  take  the  coal  ot  metals  under  the  furface  in  th# 
only  way  in  which  they  can  be  gotten,  by  digging  Tof 
them.     The  judgment  of  the  lords  there  was  conform- 
able to  the  opinion  delivered    in   Heyden  v.  Smith  {e)  \ 
where  in  trefpafs  by  a  copyholder  againft  the  lord's  bailiff 
for  entering  his  clofe  and  cuttmg  down  a  timber  tree*; 
the  fourth  refolution  was,  that  thie  lord  cannot  take  alt 

{a)  a  ^tk.  ao.  [b)  FiKcFi  L^nv,  63.  (r)  JT,  Jcnes,  144. 

{d)  Salk.  6\9^.  and  1%  M»J.  18. 

(c)  iji?*'/'.  C7.    treionl.  318.  and  (?0</^.  17^. 
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the  titpber  trees ;  but  he  ought  to  leave  fufficient  for  the  1808. 
reparation  of  the  cuftomary  houfes,  &c.  And  in  the  re-  . 
port  of  the  fame  cafe  in  Godboltj  Lord  Coke  Uj^%  that  agaitift 
*^  without  any  cudom  the  lord  may  take  the  trees,  if  he 
leare  fufficient  to  the  copyholder  for  the  reparations/' 
There  are  alfo  other  authorities  to  that  effcft  [a].  In 
the  cafe  of  The  Countefs  of  Rutland  v.  G\e  {h\  the  Court 
denied  a  prohibition  to  reftrain  a  rt£tur  from  digging 
for  lead  iii  his  glebe ;  faying,  that  if  he  could  not  dig 
mines  in  his  glebci  all  the  mines  under  all  the  glebes  in 
England  tnuH  remain  unopened.  And  Twi/den],  thought 
that  the  lord  mi^ht  open  a  mine  in  a  copyhold  of  inherit* 
ance;  though  Fojler  and  Keeling^  Js.  thought  that  he 
could  not.  Upon  the  whole,  there  is  no  decided  cafe 
againfl:  the  lord,  and  all  legal  analogies  and  prindiples 
are  with  him  -,  for  it  is  abfurd  and  againft  public  policy, 
that  the  owners  of  fo  great  a  mafs  of  property  Qiould  be 
precluded  by  law  from  the  enjoynient  of  it. 

Holroyd,  in  reply,  upon  the  general  queRion,  faid  that 
if  a  mine,  lime  pit,  or  (lone  quarry,  were  once  lawfully 
opened  upon  the  copyhold,  the  copyholder  may  dig  and 
enjoy  it ;  which  fliewed  that  an  inttreft  paiTed  to  him  in 
the  land  beyond  the  mere  ufc  of  the  furface.  It  is  alfe 
Ihewn  by  this,  that  if  the  copyholder  himfelf  open  a  new 
mine,  it  is  V)a/le  in  him  \  whereas  if  no  intercft  paiTed  to 
him  in  it,  it  would  be  a  trefpafs,  and  not  wailc)  and 
therefore  not  a  forfeiture  of  the  copyhold.  Even  as  10 
trees,  it  is  faid  in  the  5th  refolution  ot  Htydon  v.  Smith  (c), 
that  the  copyholder   may  maintain  trtfpafs  agaifiil  the 

(«)  I  Li^n.  171.  ctfe  365.  ^yty  v.  Bellviglam,  FtacbU  Rtp,   199. 
%  Eruwnl.  90O. 

{t)  \  Sid.  15s.     >  Lnf.  107.  and  1  Ke^,  557.        ^]  13  Rtj^.  68,  9. 

O  /^  lord^ 
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i8o8«         lord,  for  breaking  and  entering  his  clofe,  anJ  cutting  ^f^ 
"  borem  fuam.    And  in  Folkard  v.  Hemmett.  the  lord's  lieht 

Bourn*  »  o 

againf         was  claimed  and  fupported  by  ufage  ; ,  which  was  evidence 
of  an  exprefs  refervation  in  the  original  grant  of  the  right 

of  comnion« 

Curia  adv,  vulf* 

Lord  Ellenbokough  C.  J.  This  was  an  a£lion  qt 
trefp^fs.  The  defendant  ple.idtrd  Gx  j  jdifications*  The 
firft  dated  that  the  Duke  of  Northumberland  is  fcizedin 
fee  of  the  manor  of  Tynemouih  ;  th-it  the  places  in  which 
&c-  have  immemorial! y  b^en  copyhold  Unements  of  that 
manor}  and  that-^j?  reafon  thtvaf  ihc  Duke  is  intitlcd  to 
all  mines  :ind  veins  of  coal,  in  and  under  the  faid  clofcs 
in  which  &c«^  and  to  bore  fory  dig  for,  and  get  fuch  mines 
and  veins  of  coal.  The  fccond  judification  dates  that  the 
Duke  had  the  right  abuve-menLioned)  making  and aliowing 
to  the  copyhold  tenants  of  the  fai^  clofes  in  ivhlch  WV.  on,i 
their  tenants  and  occupiers  thereof  refpcElively^  a  reafonable 
fatisf action  and  compeiifation  for  all  damages  done  or  occa- 
iioncd  to  ihem  relpectively  by  fuch  boring  for,  digging 
for,  and  getting  fuch  veins  and  (earns  of  coat  as  aforefaid* 
To  thefe  two  fird  juditicitions  theplalntiiFhas  demurred, 
and  has  alFigned  forcaufe,  tha^  the  exidence  of  the  right 
(fo  claimed  as  aforefaiJ)  is  alleged,  not  as  a  fadt,  but  a^ 
a  confecjut^nce  of  law  from  the  Dukt's  being  fcizcd  of  the 
manor.  The  third  judiBcation  dates  that  the  places  in 
which  &c.  from  time  whereof  &c,  have  been  copyhold 
tenements  of  the  manor  of  Tymmquth ;  and  that  the 
Duke  IS  feized  in  fee  of  all  the  veins  and  f earns  of  coal  lyiiTg 
nvithin  ajid  under  the  copyhold  tenements  of  the  manor 
together  with  the  liberty  of  boring  for^  ^'gg^f^g  fi^9  and  gft' 
ting  fuch  veins  andfeams  of  coal  there ^  and  of  doing  ^all  o^^ 

fitcfjfary  for  thofe  purpofes  ;  and  judifits  under  that  right- 

The 
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The  fourth  is  the  fame  with  the  third,  except  that  it  adds  l4o8» 
th^i  compenfation  is  to  be  made  for  damages,  as  the  fecond 
does.  The  5th  and  6th  are  like  the  3d  and  4th  }  but  jig^np 
thej  add  that  the  Duke  is  alfo  feized  of  the  manor.  To 
cachofthefe  four  lall  juftifications  the  plaintiff  has  re- 
plied, that  as -well  the  faid  veins  and  feams  of  coals  lying 
under  the  f-iid  clofes  in  which  &c.,  as  the  reft  of  the  foil 
and  ground  of  and  within  and  under  the  faid  clofes  ia 
which  &c.|  from  time  immemorial  have  been  parcel  of 
the  faid  manor,  and  demifed  and  demifeable  by  copy  of 
couTt  roll,  wthout  any  exception  or  refervation  g/"  the  niines 
pr  feams  of  coal  within  or  lender  the  faid  clofes^  in  whicji 
&c.  or  either  of  themi  or  any  part  thereof;  that  the  faid 
clofes  in  which  See.  were  granted  to  Sir  M*  White  Rid' 
ley  and  Charles  Braudling  Efq.t  to  bold  to  them  and  their 
beirSf  at  the  will  of  the  Jord  ice,  and  that  they  demifed 
them  to  the  plaintiff.  To  each  of  thefe  replications  the 
defendant  has  demurredi  and  has  afligned  for  qaufe^ 
that  they  do  not  dire£lly  traverfe,  or  confefs  and  avoidy 
any  of  the  matters  contained  in  the  pleasi  and  are  argn* 
mentativCj  and  not  iffuable. 

Upon  thefe  pleadingSj  therefore^  there  are  two  quef- 
tions  %  the  one^  a  general  one,  whether  tlie  lord  of  a 
jnanor  bA8>  as  lord,  a  right  to  enter  upon  the  copyholds 
within  the  manor,  if  there  be  mines  and  veins  of  coals 
under  them*,  and  bore  for  and  work  fuch  mines  or  veins  ? 
the  other,  a  queftion  of  mere  form,  whether  the  replica- 
tion to  the  laft  four  juftifications  fu0iciently  confefs  and 
avoid  them  ;  or  whether  they  ought  not  to  have  traverfed 
the  liberty  of  digging  ftfted  in  the  juftifications. 

As  to  the  (irft,  if  fuch  a  right  as  is  claimed  exift.  It  is 
Cngular  that  it  is  not  noticed  in  any  of  the  books  which 
treat  of  manors  and  copyholds  \  that  it  is  now  for  the  firQ: 

II  timo 
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sSo8«        time  brought  forward  ;  that  not  a  fingle  in  (lance  is  given 
'  of  Ac  exerctfe  of  it ;  and  that  with  the  fingle  exception 

4tgmnji         of  a  <ii£him  in  Rtalani  t.  Greene^  what  authorities  there 
ate  upon  the  point  are  all  againft  it.     Rgtilartd  v.  Greene 
Is  in  I  Keb.  557.  i  SiJ.  152.  and  i  Lev.  107.    The  cafe 
was  this  I  a  parfon  opened  a  mine  upon  his  glebe :  the 
patron  moved  for  a  prohibition  to  reftrain  him  under  the 
equity  of  the  ftatute,  35  EJ.  \.Jl.  2.    The  Court  thought 
fcira  entitled  to  open  and  work  the  mine ;  becavfe^  other« 
wifir»  none  of  the  mines  under  glebe  lands  throughout 
England  would  be  opened.     But  it  being  urged  that  thia 
was  the  only  way  the  patron  had  to  try  his  righti  the 
Court  granted  a  rule.     Siderfin  addSf  *<  the  fame  law 
leems  of  a  copyholder  of  inheritance.    Quaere  bien.*^ 
Whether  this  were  his  own  conclufion,  or  colleded  from 
what  fell  from  the  Court,  does  not  appear :  but  if  any  in* 
ference  is  to  be  drawn  from  it,  it  is,  that  the  copyholder 
may  open  the  mine,  not  the  hrd,    Levin%  fays  nothing 
as  to  lord  or  copyholder :  but  Keeble   faysi  <*  TwiJUen 
eonccived  the  lord  may  open  a  mine  in  a  copyhold  of  in« 
heritance."    Fofler  held  it  a  trefpafs ;  and  Keeling  con- 
ceived he  could  not  do  it.     The  utmoft  extent  therefore 
of  this  authority  is,  that  there  is  the  obiter  di£lum  of  one 
Judge,  viz.  ^w/den^  again  (I  the  obiter  di£la  bf  two  others, 
F^fler  and  Keelirg.     In    The  bijbop  cf  Wintoo  v.  Knight^ 
J  P.  Wms.  406.   Lord  Chancellor  Copper  held,  that  if 
there  were  no  cudom  to  regulate  it,  neither  a  cuftomary 
tenant,  without  licence  from  the  lord,  nor  the  lord  without 
licence  from  tlie  tenant,  could  open  and  work  new  mines. 
In  that  cafe  a  cuftomary  tenant  of  the  manor  had  opened 
a  copper  mine,  and  the  lord  filed  a  bill  againft  him  ta 
account  for  the  produce.    Ic  being  doubtful  where  there, 
^as  not  a  cuftom  which  wovld  protect  the  tenant,  the 

I^otd 
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Lord  Cbancellor  direflcd  th«  lord  to  briog  an  adion  of        i8o8« 
trover :  but  the  cuftotn  appearing  upon  the  trial  not  to  be        —  -" 

_  BOVIINB 

applicable^  <<  the  Court  held,  that  neither  the  tenant,       _«;^ 
Without  the  licence  of  the  lord,  nor  the  lord,  without  the 
confent  of  the  tenant,  could  dig  in  thefe  mines,  being 
new  mines*"    In  Player  v.  Roterts,  Sir  JF.  Jones,  243. 
J.  N»  was  copyholder  for  life :  the  lord  granted  all  coal 
mines  within  his  manor  for  99  years  to  Dimery,  who  iin« 
derlet  to  Player :  Dimery*s  term  was  afterwards  furren* 
dercd  to  the  lord,  but  P/jj^'s  jntereft  was  not  extingui&i* 
ed ;  the  lord'  opened  new  pits  upon  the  copyhoUj  and 
took  away  the  coal  i  upon  which  Player  hto}>^ht  trover 
againft  him*    Several  points  were  moved  ;  and  the  hft 
was  this ;  a  m^n  grants  all  his  coal  and  coal  mines  with* 
in  a  manor,  (and  parcel  was  copyhold  for  Ufe^)  to  J.  S.  e 
the  Itfftc  (this  fliould  hi  the  kflbr)  entcf^  (he  copyhold^ 
and  digf  a  new  pit  in  the  copyhold  land  daring  the  life 
of  the  copyholder,  and  takes  the  coals  and  converts  thent 
to  his  own  ufe ;  and  the  leflee  of  the  coal  mine  brings 
trover  againd  the  leflbr ;  and,  by  the  Court,  fo  he  may; 
for  it  is  trucii  that  neither  the  lejfee  nor  the  leffgr  can  enter 
UpM  the  copyholder  to  dig  fhe  coals  i  for  the  copyholder  Jball 
have  frej^fs  for  breaiing  his  clofe,  and  digging  his  coals* 
But  when  the  leflbr  or  leflle  or  a  ftranger  enters,  an4 
digs  the  coals  out  of  the  pirs,  they  belong  to  the  leflee; 
and  if  any  other  take  the  coals,  the  leflle  (hall  have  tro« 
ver:  and  upon  the  whole  matter  judgment  was  given  for 
the  plaintiff.    In  Gilt.  Ten.  327.  the  Lord  Chief  Baron 
faysy  <^  It  feems  to  me  that  a  copyholder  of  inheritance 
cannot,  without  a  fpecial  cuftom,  dig  for  mines:  neither 
fan  the  lord  dig  in  the  copyholder^ s  lands,  for  the  great  pre« 
jttdice  he  would  do  to  the  copyhold  eftate«    Laftly,  la 
Trivnlj  r.  Qibfon,   2  Term  Rep.  704,-707.  it  had  been 

tirged 


', 
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sBo8»        urged  in  argument  that  the  lord  of  the  manor  was  cntf^ 
-  tied  to  the  mines  under  the  copyholds,  unlefs  there  were 

MgMr.fl  fome  cuftom  to  exclude  him :  and  Butler  J.  in  delivering 
his  opinion,  faid,  •*  /  do  not  agree  with  the  dtfendanfs 
eounfel  that  the  lord  may^  unlefs  rcjlrained  by  cujiottij  dig  fir 
mines  on  the  copyholder* s  lands  :  but  it  is  not  neccffary  ta 
eonfider  that  queftion  here."  Thcfe  authorities  are  ia 
point;  and  though  they  are  difta  only,  not  decifions,  they 
are  the  diSa  of  great  men,  and  they  corrcfpond  with  the 
ufage  on  the  fubje£l.  Valuable  is  the  fuppofed  right  is> 
there  is  not  a  Gngle  inftance  flKwn  in  which  any  lord  has 
Tcntured  to  aft  upon  it.  Tiie  injury  to  the  tenant  would 
naturally  have  produced refiftance  on  his  part:  the  difta 
abovementioned  would  have  encouraged  that  rcfiftance : 
a  fuit  would  have  been  the  confcquence,  and  the  rcfult 
of  fuch  fuit  mqft  have  been  known  in  IFe/lminJler-tal/ : 
and  as  none  fuch  is  known,  it  may  fairly  be  prefumed 
that  a  litigation  of  that  kind  has  not  taken  place.  ^ 

The  fecond  queftion,  whether  the  replications  ought  to 
have  traverfed  the  liberty  of  working  the  mines,  as  dated 
in  the  3d  and  fubfequcnt  juftifications,  depends  upon  the 
conftruftion  to  be  put  upon  thofe  judifications.  If  they 
tnean  only,  that  the  liberty  is  fo  annexed  to  the  fctCn  in 
fee,  as  that,  until  the  right  of  aSlual poffejfton  has  accrued 

in  virtue  of  the  fcifin,  the  liberty  cannot  be  exercifed  ;  the 
replications  have  fufliciently  confefled'  and  avoided  it  by 
(hewing  that  there  is  an  outftanding  copyhold  cftate, 
which  fufpends  the  right  of  aftual  pofTcflion.  But  if  the 
pleas  are  to  be  confidered  as  claiming  the  liberty  prefent* 
ly^  1.  e.  during  the  continuance  of  the  copyhold  ejlate  s  that  li« 
berty  is  not  confeiTed  and  avoided  by  the  replications,  and 
there  ought  to  have  been  a  traverfe.  The  latter  fcems  to 
be  the  true  meaning  of  thefe  pleas  :  and  indeed  the  pleas 

would 
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would  be  bad  if  it  were  not ;  for  they  admit  that  the  i«o3, 
clofcs  in  which,  &c,  were  copyhold  tenements  at  the  time  of  ■ 
th  trefpajfesj  and  infift  upon  theVight  to  enter  upon  the  ^lax^fi 
copyholds.  The  defendant  fays,  all  the  mines  under  the  '^^''■°** 
copyholds  arc  ihc  Duke's,  and  the  Duke  has  a  right  to 
work  them  :  the  clofes  in  queftion  were  fubfiding  copy- 
holds at  the  time  of  the  trcfpafs,  and  therefore  I  entered 
under  the  Duke's  right.  The  defendant  therefore  mud 
have  meant  that  the  Duke's  right  was  fuch  as  entitled 
him  to  work  during  the  copyholder^s  e/lJte.  The  word 
lilerty  too  implies  the  fame  thing.  It  imports,  ex  vi  ter- 
mini, that  it  is  a  privilege  to  be  exercifed  over  another 
man's  eftate*  A  man's  right  of  dominion  over  his  own 
cftatc  is  never  called  a  liberty.  Now  during  the  continu- 
ance of  the  copyhold,  if  the  mine  is  to  be  worked,  the 
lord  muft  cxercife  a  privilege  over  the  copyholder's  eftate; 
but  as  foon  as  the  copyhold  is  at  an  end,  the  furface  will 
be  the  lord's  as  well  as  the  coal,  and  he  will  have  to  work 
vponnothiAgbuthisown  property.  It  requires  then  nprea- 
ibning  to  prove,  that  if  the  pleas  claim  the  liberty  during 
the  continuance  of  the  copyholder's  eftate,  a  replication 
that  the  copyholds  have  always  been  demifed,  ivithoutany 
exception  or  refervation  of  the  mines  or  feams  of  coal,  is  not 
a  conf^fiaon  of  the  liberty  and  an  avoidance  of  it,  but  a 
mere  argumentative  denial  of  its  exiftence ;  and  as  this  is 
■ffigncd  fpecially  as  a  caufc  of  demurrer,  it  fliould  feem 
that  the  replications  are  bad  on  this  ground,  and  that  the 
plaiotiflF  ought  to  have  leave  to  amend,  or  that  there 
ftould  be  judgment  for  the  defendant. 

The  plaintiflF's  counfel  then  prayed  leave  to  amend  fai^ 
replications  $  which  was  granted. 


to«  CA^ES  IX  TRmiTT  TERM 


^'7^.         Do2>  ^^  ^^^  fevcral  Demifes  of  Webber^  and  the 

D  an  and  Chapter  of  £x£T£R>  agai^ft  Lord 
George  Thynn£  and  Others. 

UFonaqucflion     a  f  xht  XxU\  of  this  ejedmcDt  for  premiret.  called  the 

whether  certain    J\ 

ancient  focks,  Denn^  in  Edt/l  Teignmouth^  in  the  county  of  Dev^n^ 

fc>m  15R6  to 

x69t,  pref^fvcd  before  Tb^mfon  B.,  the  title  was  iiated  to  be  cither  in 

*mibcarcbres  1     i.    r  1        1  %  # 

•f  the  dcAH  and   ^<>5^^- under  a  purchafe  frooi  the  dean  and  chapter  of 

chJip'.er  of  Exe- 

fcr,  inc  tuled  Exeter  in  purfuance  of  the  Iand*tax  redemption  ad,  or 
conuining  co-  remaiuing  in  the  dean  and  chapter.  And  in  order  to 
lumet  of  their  prove  that  the  dean  and  chapter  were  in  pofTcflion  of  the 
wnt*wfcrv^^***  I5^««*  feveral  ancient  books,  denominated  on  the  outfide 
on  each,  and  Rentals,  wcrcproduccd  from  amongft  the  muniments  df  the 
indifferent        dcan  and  chapter  out  of  their  archives  j  fome  of  chem 

hand-writinss 

againft  fuch        fubfcqucDt  to  the  dilabUng  (tatute  of  the  13  Elm.  €•  io> 

.ventfy  were  en- 

trie*  n^ade  by  which  appeared  to  contam  entries  of  rent  from  time  to 
the  dcan  and  time  received  by  the  dean  and  chapter  in  refpe£l  of  the 
•i^themfch^^^^^  Denn-  But  it  did  not  appear  to  the  learned  Judge  that 
Sthe^rentV"^'  any  of  the  books  fubfequent  to  that  period  purported  to 
parol  evidence    \y^  jbc  accounts  of  receivers  cbsrffing  ihemftlves  with  ihclii 

cannot  be  re-  00^ 


ceivcd  to  prove  rents.    The  prefent  receiver  of  the  dean  and  chapter 

cetvers*  booki»  then  called  on  the  part  of  the  plaintiff  to  prorc  that  he  had 

chereclivmo?  hcid  that  office  from  1803,  and  to  produce  his  books,  itt 

J,*J^^*"j^jlj^  order  to  (hew,  that  he  kept  his  accounu  as  namef  in 

ua  60  yem  ii^^  f^Qi^  f^ro^  Jq  which  the  entries  in  the  old  books  were 

liad  kept  their 

iwoks  of  ac-       made :  which  evidence  the  learned  Judge  thought  inadfluf* 

counts  in  the 
fame  fofm* 

Bat  it  appearing  that  Ibme  of  tite  entries  in  fuch  books  (though  not  the  entries  at  (p  tli»> 
rent  of  the  ellate  in  qucftion)  conraiacd  internal  evidence  of  their  being  the  bookt  «f  re- 
ceivetts  by  fuch  entries  as  '■  folvit  mibi,^^  and  <*  foivitj&<r  »«.**  Signed  with  the  iotfiali 
iV.  W.  i  which  entries  imported  tliat  N,  W,  was  Uierajn  accounting  to  the  dean  and  chap'' 
ter  for  money  paid  10  himfelf,  and  with  the  receipt  of  which  he  debited  himfelf  {  the  Couft 
diredcd  a  new  trials  Id  order  |0  have  the  infpc&ion  6f  the  books  again  fubmitted  to  the 
ludie  at  Nifi  Prius. 

^  •  fiUe 
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fible  to  explain  the  ancient  bookd)  aiid  therefore  Qon-        l8o8. 

fuited  the  plainti£  "dIT*' 

A  ne V  trial  was  moved  for  in  the  laft  term,  when  the        h^ 

LonlGs«« 

general  form  of  the  entriea  was  ftated  to  be^  (6  much  due      Thymus* 

as  rent  for  the  Dmn,  (ainongft  other  defcriptionsof  pro* 

perty)  and  afterwards  in  a  dtfierent  hand* writing  y&Mify 

with  a  date^  and  in  fome  inftatices  ^««^  in  fcaccainoi 

from  which  the  leflbrs  of  the  plaiotiflF  wiflied  to  have  in* 

fened  that  it  was  the  entry  of  the  receiver  chargiiig  him- 

felf ;  contending  that  the  praQice  in  modern  timeSf  aa  far  , 

back  as  living  memory  we:ot,  of  keeping  the  bodes  bf  tiit 

aeoeivers  of  the  dean  and  chapter,  who  had  charged  theob* 

iclvca  to  the  fame  forro^  ftrengthened  that  infiereo€e«  But 

at  this  dxftance  t>f  time  it  could  not  be  told  by  whom 

ihofe  entriea  were  made  \  and  the  books  it  was  admitted 

came  ont  of  the  podcflk>n  of  the  dean  and  chapter;  having 

beei»kept  tn^their  treafury,  to  which  the  receivers,  it  was 

did,  had  accefs*    And  in  anfwer  to  a  queftion  by  the 

Court  as  to  the  rcfpeAive  dates  of  the  earlieft  and  lateft 

entries  refpcfkmg  the  Dinn  in  thefe  books  entitled  Ren^ 

iali\  and  how  far  back  from  the  prefent  time  there  was 

fiving  evidence  of  the  books  having  been  kept  in  the  fame 

faim  by  the  reeeiver^;  it  was  anfwered,  that  the  eariieft 

date  refpeQtog  the  Denn  was  15861   and  the  lateft  in 

1^3 ;  and  that  there  was  evidence  of  the  modern  receiv- 

.eta  h«viog  kept  their  books  in  the  fame  form  from  174^ 

Id  ft893« 

LeM  Seijt.,  Ccurtenay,  and  J.  Buller^  (hewed  caufe  in 
lUa  term  agaiaft  the  rule,  and  contended  again  ft  the  ad- 
ftiiffibility  of  the  evideoce  on  the  mere  ground  of  proba- 
bility that  the  books  had  been  kept  by  receivers,  who  haA 
^»reby  charged  themfelv(/s  with  the  receip^t  of  the  rents. 

?  *  Thv 
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jBo8m  They  admitted  that  it  was  not  nccfflary  in  thefe  cafc^ 
■  "  where  the  entries  were  made  at  a  diftant  time,  to  proviJ 
againil  the  baild>writing  of  the  fteward  or  rcceif er^  which  mfght 
TMtMifi!  ^  impofltbie  to  be  done :  but  the  e?idence  had  never  been 
let  in  except  where  the  books  or  papers  purported  on  the 
face  of  them  to  be  the  accounts  of  fuch  perfons  delii^ered 
in  to  their  employers,  and  charging  themfelves  with  the 
receipt  of  money  on  their  account :  as  in  Barry  t.  Be^* 
bington  (a)i  and  Suad  t.  Heaion  [h).  Whereas  the  books 
in  queftion  purported  to  be  rentals^  which  are  documents 
,of  the  property  furniflied  by  the  owners  themfelres,  or 
by  their  diredion  ;  and  on  that  ground  the  like  eridence 
was  rejeQed  in  Outram  t.  Morewood  (f },  e?en  as 
between  third  perfons  in  a  collateral  inquiry :  much 
lefa  then  can  it  be  evidence  for  the  owners  themfelves 
claiming  the  property*  It  does  not  at  all  appear  but  that 
ihe/olvits  may  have  been  written  by  the  difierent  tenants^ 
not  to  charge  but  to  difcharge  themfelves.  The  whole 
«  clafs'of  cafes  where  receivers*  accounts  have  been  admit* 
ted  is  an  exception  to  the  ftri£l  rule  agatnft  receiving  ia 
evidence  the  declarations  (for  thefe  entries  are  no  more) 
of  fads  by  third  perfons ;  and  therefore  the  rule  ought 
not  to  be  relaxed  further  than  the  cafes  have  gone ;  which  * 
have  only  let  in  evidence  of  thefe  documents  purporting 
either  from  the  general  title^  or  upon  the  face  of  the  entry 
itfelf  in  queftion^  to  have  been  made  by  a  perfon  charging^ 
himfelf  to  another^  or  admitting  a  ,fa£l  againft  his  owor 
intereft. 

Pell  Serjt.|  Dampter^  and  Harris^  f  n  fopport  of  the 
rule  \  after  contending  that  the  parol  evidence  offered  of 

^  [fy  4  T(m9 1?^.  514.  {h)  B*  669*  {c)  5  Tfrn  Htf.  iix.  . 
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the  books  having  been  kept  b]^ Receivers  for  60  years  pad        i8o8« 
in  the  fame  form  was  admiflible  to  explain  the  manner  * 

•  Doc 

in  which  the  old  books  were  kept  ^  referred  to  the  books  ^nfl 
themfelves  as  containing  internal  evidence  of  their  having  Tnymnb. 
Been  receiver's  books.  Some  of  them  were  entitled  ie^ 
Kta  quaJebentur;  oihci$  Rentals ;  in  which  latter  the 
filvits  were  entered*  In  the  firft  colunm  are  the  names 
of  the  feverai  eftates ;  in  the  ad  the  rents;  in  the  3d  the 
entries  of  fo/vit  with  di^rent  dates»  or  «f  the  fums  re- 
maining unpaid  :  many  of  the  folvits  are  in  the  fame 
hand-writing  as  the  books  themfelves ;  the  reft  in  differ- 
ent  hand-writings*  In  particular  they  drew  the  attention 
of  the  Court  to  an  entry  in  16789  by  which  it  appeared 
that  part  of  the  rent  of  an  cfta^e  called  Branfcombi  was 
firft  received}  and  the  reft  of  the  rent  is  afterwards  en- 
tered as  received  in  this  form :  <*  folvit  refiduum  fnibi 
N»  W.  J**  and  to  another  entry  of  ^*  folvit  per  me^**  with 
the  lignature  of  the  fame  perfon.  Thefe,  they  eonteoded, 
muft  have  been  entries  by  fome  perfon  in  the  charafter  of 
a  receiver,  by  reafon  of  the  words' mAi|  and/#r  me^  and 
by  which  that  perfoo  charged  himfelf  with  the  receipt* 
And  that  this  was  ftrengthened  by  the  confideration  that 
thefe  were  the  books  of  a  corporation,  which  can  only 
keep  its  books  by  the  medium  of  fome  o£Gcer,  who  muft 
at  all  evena  be  refponfible  to  the  general  body. 

The  Court  defired  to  have  an  infpe£lion  of  the  books 
themfelvcd,  from  whence  they  wefe  called  upon  to  infer 
the  chara£ler  of  the  perfons  by  whom  the  entries  were 
made :  and  the  cafe  ftpod  over  for  further  examinatioii  of 
them  till  the  end  of  the  term,  when 

Vol*  X.  P  I^ord 
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1808I  Lord    Ell£nborouch    C*  J.    faid^-Tbe    motion 

"  _  for   a   new  trial  in  this  cafe  has  been  made  on  the' 

Dos 

agmt^  ground  of  the  refufal  of  the  Judge  to  receive  in 
^tniib.  evidence  certain  comparatively  modem  receivers'  bookSf 
in  order  to  lay  a  foundation  for  preAimingi  from  a  com- 
parifon  between  the  two,  that  certain  other  ancient  books^ 
kept  in  the  fame  manner,  and  containing  like  entries  of 
receipts  and  payments,  were  alfo  receivers'  books,  and  en* 
titled  to  be  read  in  evidence  as  fuch.  We  are  of  opinion, 
that-  the  (imilitude  which  appears  upon  the  entries  to 
dxift  between  the  ancient  and  modem  books  does  not  laj 
a  fafe  and  adequate  ground  for  prefuming  that,  becaufe 
the  later  books  are  known  atid  can  be  proved  to  hate  been 
kept  by  receivers  of  the  dean  and  chapter  of  jSxiter,  ^md 
accounted  upon  as  fuch,  therefore  the  former  books  were 
kept  by  perfons  of  the  fame  defcription  and  chara6ter,  and 
made  and  ufed  for  the  like  purpofe.  We  therefore  can- 
not  grant  a  new  trial  for  the  rejedion  of  die  evidence 
offered  for  this  purpofe,  upon  tj^  ground  on  which  it  has 
been  prayed.  Bnt  inafmucb  as  upon  tnQ)edion  of  the 
original  ancient  books,  we  think  they  do  contain  very 
ftrong  internal  evidence  of  their  aftually  being  receivers^ 
b«oks  I  tbe  language  of  feveral  entries  importing  that  one 
tRcbolar  Webher  was  therein  accounting  to  the  dean  and 
ehapter  for  money  paid  to  himfeif,  and  with  the  receipt 
of  which  he  therein  debits  himfeif}  fuch  as  **  folvit 
mihi|*'  <<  folvit  per  me :''  We  are  of  opinion  that  it  is- 
fit  that  a  neur  tAA  fliould  be  granted,  for  the  purpofe  of 
fubmitting  the  quality  and  charaQer  of  thefe  books,  an<t 
tbequeftion  of  their  admiiEbility  atf  receivers'  books,  agaiil 
to  the  confideration  of  the  Judge,  upon  a  further  in^ee^ 
«fon  of  the  contents  of  the  fame. 


1^98; 


The  iCmo  agaiaji  kAiiftMi^ 


JmIj  5th. 


^pttlS  wU  an  iofotmatbn  in  the  natiiie  of  a  quo  war-  oii  wbo  hi(9 

ranto,  calling  opoA  thii  defendant  to  fliew  by  what  fi^^^'^t^!^ 
authority  he  claimed  to  be  an  aldeffmta  of  theboroitgh  £?(^^Me^^ 
cfSanaJBi  to  which  the  defendant  pleaded^  fetting  out  ^scte^edinto 
the  conAitation  df  the  borough  tinder  the  charter  of  ^^  ^  A^t. 
the  14  Ge6.  3.  which  conftitiiced  ftren  aldermeni  one  of  hu  difqtuuiificA- 
wbon  was  to  be  mayor  and  another  juftice  of  the  peace»  not  to.bere- 
and  an  indefinite  number  of  free  burgeflet ;  and  ordained  ^^^i  aa^^f  / 
that  when  any  of  the  aldermen  (hoUld  die  ot  be  amoved  l**"^^^^.    . 
from  their  offices,  the  mayor,  juftice  of  peace,  and  the  ^\y)  tbe6ch 
reit  of  the  alderriien  and  free  burgeiTeSi  or  the  major  part  rcftriintiuope^ 
of  tbero^  Oiould  ele£l  one  of  the  free  burgefles  inhabitants  where  the  office 
of  the  borough  to  fupply  the  vacancy ;  and  that  the  per-  l^^riwiykgaN 
fon  fo  elcacd  (hould  hold  the  office  of  alderman  for  life  ^l^!*'^ 

fiijeytd  hy  any 

unlefs  amoved ;  he  firft  taking  his  oath  before  the  mayor.  ^^^  perfbo,** 

*  •  '  at  the  time  of 

Or  juftice  of  the  peace»  or  two  or  more  aldermeh>  or,  in  paiffing  the  aa : 

default  of  theft,  before  four  or  more  free  burgefles  inha^  that  the  defend* 

bitants,  well  and  truly  to  execute  his  office^  &c.    The  ll^n'caildidlitet 

^lea  then  dated  the  acc^ptahce  of  the  charter^  and  that  ac^fon^h^ 

40ele^rBwer» 
•ITcnfakd  I  and  sfter  t  eleddn  b^  voted  for  tith  enidldate,  xhb  candidates  were  aiked 
wBtther  th^y  bad  previotofly  taken  the  facrament  \  to  which  the  defendant  anfwered  in  th^ 
neffetivc»  and  the  other  candidate  in  the  affirmative!  whereupCn  notice  vf  the  defendant*! 
Incapacity  Was  pikblicl^  given  to  the  ele^oh,  and  was  heard  by  aJl.  wlio  afterwarda 
voted  for  the  defendant,  beins  00  in  nnmber,  ei^cept  i  or  ||  and  16  afterwards  voted  for 
the  others  Held, 
-    f  -  That  ail  tbt  votes  given  for.tlie  defendant  after  f^h  iiSlice  were  ttffowa  awa/. 

2.  That  the  other  candiAace,  having;  the  ((reaCefl  nnmbef  of  leg^l  voMs»  was  duly  elt Aed  i 
Ihough  fdnnc  of  the  defendant's  vo^es  (hot  bctna  eqvta)  in  numbdr  to  thd  good  votes  uM* 
iSMttdy  givco  fiD^  the  other)  had  vettd  befisre  fueS  notice 

3.  That  the  preftfmption  of  Uw  hcin^  that  etery  i^rftn  has  donfbrmed  to  the  law  till 
fbfncthir.g  ajipear  lO  rebnt  that  pnefompiion  \  if  moA  be  talicn  chai  the  other  candidate,  wh6 
affirmed  his  qaaiiftcation,  which  wa«  n  ^r  negatived  by  the  jury,  was  dtfly  qualiaed )  aftd 
that  fncn  his  ck^on»  perfefied  by  fvvearing4n,  was  ^fitmg  tfp  tmd  enjoj^ing  by  him  ofllie 
oAce,  wi|hih  tbe  pro v lib  of  the  ihdtainity  a^j  fb  al  to  preciade  lu  operation  by  hXatio^ 
hi  4Moar  of  the  deimdiint. 


^  ^ 


P  i  after- 
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l8o8.        afterwards^  on  the  6th  of  November  1806  R.  Thomas  zn 
'  alderman  died  s  and  that  on  the  i8th  of  December  x8o6 

0gm4  the  mayofj  juftice  of  peace«  and  the  four  other  aldcnnen 
duly  aflembled  at  the  Guildliall  to  ele&  an  alderman  in 
his  room,  and  did  tXtCi  the  defendant,  then  being  a  free 
burgefs  and  inhabitant  of  the  borough^  to  be  an  alderman, 
who  was  in  due  manner  fworn  in  before  the  mayor ;  and» 
fo  he  made  title  to  the  office*  The  replication,  admit* 
ting  the  due  aflembly  of  the  corporation  to  make  an 
ek£tion,  took  fereral  ifliies,  i.  That  the  defendant  was 
not  duly  eleAed  at  that  aflembly.  %.  That  he  did  not 
duly  take  the  oath  of  office  before  the  mayor,  aod  3.  that 
he  Was  not  duly  fworn  into  the  office :  and  on  iffiies 
joined,  a  fpecial  verdiA  was  found  ftating ;  that  on  the 
xSthof  December  1806,  the  place  of  one  of  the  aldermen 
of  die  borough  being  vacant,  the  mayor,  juftice  of  th« 
peace,  and  the  seft  of  the  aldermen,  and  34  of  the  free 
Burgeflcs,  aflembled  in  the  Guildhall  of  the  borough  on 
due  notice,  in  obedience  to  a  writ  of  mandamus  from 
B*  1?.,  commanding  them  to  proceed  to  the  ele£ling  and 
fwearing-in  of  an  alderman  in  the  place  of  R*  Thomai 
deceafed.  That  at  that  aflembly  the  defendant  and  Pe^ 
ferSpicer^  being  free  burgeflcs  inhabitants  of  the  borough. 
Were  prc^fcd  as  candidates.  That  after  two  voters  had 
voted  for  the  defendant,  and  two  other  voters  for  P. 
.Spicer^  and  before  any  other  perfon  had  voted  or  oflTered 
to  vote  for  the  defendant  or  Spicer^  C.  Carpenter  bs  ^gent 
for  Spicer  aflced  Splcer  whether  he  had  taken  the  facra- 
ment  within  a  year ;  to  which  Spicer  anfwered  that  he 
had }  but  no  other  evidence  of  this  hd  was  given  to  the 
jury.  Carpenter  then  put  the  fame  queftion  to  the  defend- 
ant, who  anfw^ercd  that  he  had  not.  Whereupon  Carpets* 
tcr  notified  and  declared  to  the  mayor,  juftice  of  the  peace, 

aldermen. 


Hawxim^. 
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tldermen,  and  free  burgefles  fo  aflembled^  and  In  their        ^%o%^ 
hearing,  that  the  defendant  was  on  that  account  ineligible,        ' 
and  incapable  to  be  eleded  an  alderman ;  and  that  if  an^         ^'^ 
Totec  fliould  after  that  notification  give  his  rote  for  the 
defendant,  fuch  vote  would  be  thrpwn  away  and  void. 
And  Carpenter  then  and  there  publicly  read  the  12th 

• 

feAion  of  the  ftat.  13  Car.  2.  r.  I2.  After  which  20 
voters  voted  for  the  defendant,  all  of  whom  except  2  or 
3  were  prefent  when  the  notification  of  the  ineligibility 
of  the  defendant  was  made,  and  heard  the  fame :  and  \6 
voters  voted  for  Bpicer^  That  the  defendant  was  there* 
upon  fwoni  in  by  the  mayor,  and  took  the  ufual  oaths. 
That  5.  Drew  one  of  the  aldermen,  in  the  hearing  of  the 
mayor,  juftice,  aldermen,  and  free  burgefles  fo  aflembled. 
declared  that  P.  ^ptcer  was  duty  defied  alderman ;  and 
ifker  was  alfo  thereupon  tendered  to  the  mayor  to  be 
fworn  in  and  oiFered  to  take  the  ufual  oaths.  But  the 
mayor  refafed  to  fwear  him  in:  whereupon  he  teas 
fworn  in  by  Dr/w  and  Gaioriart,  two  of  the  aldermen* 
That  the  defendant  had  not  taken  the  facrament  accord^ 
ing  to  the  rites  of  the  church  of  Sngland  within  a  year 
before  the  elefiion ;  but  he  took  it  afterwards  on  Sunday 
the  4th  of  Dffoier  1807-.  But  whether  the  defendant 
were  duly  eleded  an  alderman,  or  duly  took  his  oath 
of  oflice  before  the  mayor,  or  was  duly  fworn  into  the 
office,  the  jurors  pray  the  advice  of  the  court,  and  fine) 
the  iflues  accordingly. 

This  cafe  was  argued  on  two  former  days  in  this  terQ\ 
by  AJam  jun.  for/the  profecotion,  and  A.  Buller  for  the 
defendant:  but  as  all  the  points  made  and  authorities 
cited  were  fully  noticed  by  the  'Court  in  delivering  theii; 
judgment,  it  is  unncceflary  to  repeat  them. 


HAWKUIt* 


2|4  CASE3  19  TRINITY  TERM 

i8oS«  liord  ELLftMBOKOUCH  C.  J.  on  ibis  day  ddlrcf^ 

TbeKive  judgment,^ — This  was  ao  bformatiop  in  oatofe  of  a  qpo 
warraotQs  to  knov  bj  vbat  autbofky  the  defendant; 
JBdward  ffapAimf  claimed  to  b«  an  aUermaii  of  fbc 
boioogb  of  $Qlta/b.  The  defeudaot,  \fj  bis  pica,  ftatc« 
the  charter  of  the  7tb  of  Jmw  14  G^  3.,  wbicb  ditcds 
the  ele^^ion  of  aldenn^  to  b^  made  in  the  foUowiog 
panner :  Thai  whenever  it  Ihall  hajipen  tbaf  any  of  the 
aldermen  of  die  (aid  boroug|b  for  the  time  bcfng  ihail  dic» 
or  he  amoved  ffoiyi  their  oiBc^  tbea^nd  ft)  olten  it  SiaU 
be  lawful  fi>r  the  ipujor,  jnftice  of  pnccs  and  the  reft 
of  the  aldermen  and  free  biiig^#ea  of  the  fiii^  borongbj 
for  the  time  beiqgy  or  die  major  part  of  tfaem»  to  tltfk  of 
prefer  one  or  more  of  the  free  boigefles,  inhabitants  of 
the  fatd  borongb,  alderman  or  aldermen,  to  fill  op  the 
i^umber  of  feven  aldermen  of  the  faid  borofigh;  and 
that  the  perfoo  or  peHbfU  fo  ele&ed  fhould  hold  the 
office  for  life^  or  pntil  amoved }  he  or  the j  fo  elcAcd 
firil  taking  his  or  their 'corporeal  oath  or  oaths  before  ihe 
mayor,  or  jnftice  of  the  peace  of  the  boroogh,  for  the 
time  being,  or  two  or  more  of  the  aldermen  of  the  fai.l 
borough,  or  in  default  of  the  mi|yor,juIlicC|  or  aldermen, 
but  not  otherwifei  before  four  or  more  free  burgefles  in* 
habitants  of  the  (aid  borough.  That  on  a  vacancy  of  aa 
alderman  by  the  death  of  Ricbawd  Tbomai^  the  mayor, 
jufttce  of  peace,  and  four  aldermeoi  being  the  reft  of 
the  aldermeoi  and  divers  of  the  free  burgr fles,  duly  af- 
fcmbled  on  the  iSth  DKember  i8o6»  at  the  Guildhall  in 
the  faid  borough,  and  did  then  ele£l  the  defendant,  being 
a  free  burgefs  and  inhabitant,  (o  be  alderman  in  the  rooni 
of  the  faid  Tbcmas'^  and  that  after  his  elefiion,  and  before 
he  took  on  himfelf  the  office,  he  was  duly  fworn  before 
the  mayor.     The  replication  to  this  plea   puts  in  ifiue 

fira 
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£fft  Us  elc£li(ui»  in  maniDer  and  form  as  ftated :  fecondlf ^ 
lui  taking  in  ihxe  manoer  his  corporeal  oath  before  the 
Aid  mayor :  thirdly,  his  being  ivlf  fwom  into  the  office. 
On  thefe  iffues  the  jury  find  a  ^cial  vttiiSt.  [Tbea 
alter  ftating  the  fa3s  JFound  by  the  jnry,  hia  Lordfliip 
proceeded-^} 

On  this  ftate  of  h&s  it  is  clear,  that  at  the  time  of  the 
eleSfon,  namely,  on  the  i8th  of  December  e8o6,  the 
defendant  Hmtukifu  war  incapable  of  being  eleded  into 
the  office  of  alderman  of  the  borough  by  the  ezprefs  pro* 
hibition  of  the  ftat.  13  Car.  2.;  it  having  been  admitted  by 
himfelf  at  the  time,  and  it  being  now  dated  as  a  fa£l  by 
the  fpecial  irerdid,  that  he  had  not  taken  the  facrament 
within  a  year  next  before  fuch  day  of  eleftioo.  But  be 
founds  his  right  to  retain  the  office  on  the  fubfeqaent 
indeminfying  a£t.of  the  47th  of  the  king  ;  he  having 
fince  qualified  himfelf  by  taking  the  facrament  withia 
the  time  for  that  purpofe  limited  by  fuch  a£k  ;  whereby 
he  is  difeharged  from  all  dtfabtlities  and  iacapacides 
before  incurred,  and  is  recapacitated  and  reftored  to  the 
fame  ftate  and  condition  as  he  was  in  before  fuch  negle£t 
and  omiffion  in  the  moft  ample  manner ;  fubje£t  to  th^ 
provifo  in  the  6th  fedion  of  the  a£l  {a)  which  is  '*  that 
this  ad  or  any  thing  herein  contained,  (hall  not  extend 
or  be  conilrued  to  extend  to  rcAore  or  entitle  any  pcrfoa 
to  any  office  or  employment,  benefit,  matter,  or  thing 
whatfoever,  already  adualTy  avoided  by  judgment  of  any 
of  his  majefty's  courts  of  record,  or  already  legt^lly  fiHti  t^ 
^d  enjoyed  by  any  Bther  perfoa  i  but  that  fuch.  office  or 
employ menf,  bencrfice,  matter' or  thing  fo  avoided,  orie^ 


»   » 


(a)  47  (?.  3  fi.  a.  e*  i^.f.  6.  which  is  the  C.roe  a:»  ttd.  5.  ,10  thf  ftat. 
4)  C,  3.  c.  »3.  in  the  Lift  edition  of  the  lyintcd  StaiytcJ. 


s8o8. 
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i8o8*        gaUj  filled  op  and  enjoyed,  Ihall  be  and  fematn  io  tpd  to 

„  the  perfon  who  it  now,  or  Ihall  at  the  pzBnz  of  this  aft 

m^ain/i  be,  fegallf  intitlcd  to  the  fame,  as  if  thb  zBt  had  ntTcr 
been  made  :*'  and  this  brings  it  to  the  qoeftions  of  S/^ 
cer^B  eleftion  :  for  if  the  office  or  place  of  alderman  of 
this  borough  were  \tgA\^  filed  and  enjvjed  by  Sptur^  thep 
the  prefent  defendant  is  not  entitled  to  the  benefit  of  this 
indemnifying  or  recapacitating  ftatute.  As  to  Sfice/^ 
qualification  or  capacity  to  be  elected,  we  muft  take  it 
that  he  was  duly  qualified  by  having  taken  the  facrament 
within  a  year :  on  the  queftion  put  to  him  at  the  timc^ 
he  declared  that  he  had  done  fo,  and  fuch  allegation  is 
not  negatived  by  the  TcrdiA  :  and  according  to  the  an« 
thorities  alluded  to  in  the  argument,  viz*  Powell  r.  Mil- 
hafihe  (a)y  Williams  t.  Tbe  Soft  India  Company  (A),  and 
Monk  ▼.  Butler  (r),  the  prefumpUon,  that  eVery  man  has 
conformed  to  tbe  law,  fliall  ftand  till  Ibmethiug  (hall  ap- 
pear to  (hake  that  prefumption.  Was  he,  Spieer^  then 
duly  eleAed  on  tbe  lothDecemhr  xSo6  ?  That  quefiion 
depends  on  the  eflfcfi  of  the  notice  given  to  the  elefton 
of  the  incapacity  of  the  other  candidate,  Hawkins^  to  b^ 
eleAed.  There  is  po  objedion  to  the  doe  holding  of 
the  afiembly  to  elect :  40  perfons  duly  qualified  to  vote 
are  ftated  %o  have  been  prefeqt ;  Viz.  the  mayor,  tbe  jnf- 
tice,  four  aldermen,  and  j4  free  burgeflfes :  Hawkins  and 
tpicer  are  propofed  as  caodidates ;  and  after  two  perfons 
bad  voted  for  Hawkins^  and  two  for  Spicer^  notice  is 
given  of  the  fad  creating  Batukin/  incapacity  (which 
h€t  he  at  the  time  himfelf  acknowledges}^  and  that  alt 
votes  given  for  him  after  that  notice  would  -  be  void  and 
thrown  aw::y;  and  the  incapacitating  claufe  of  the  (tatuco 

la)  %  fTtiJ.  3S2.  366.  and  2  BIm.  Ref.  951.  (i)  3  Eafi.  i$%. 

(c)  I  Ref,  Jtr/.  83.  and  vide  Dr,  Bar[etr$  cafej  Gn«^«  loz. 
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of  Car.  2.  is  publickly  read :  and  all  this  isfound  to  have 
been  in  the  prefence  and  hearing  of  all  who  afterwards 
Toted  for  HavfUni,  except  two  or  three.     After  this 
notice^  20  perfoQs  voted  for  Hanukins^  and  16  for  Spicir$ 
ibefe  numbers^  with  the  two  rotes  before  giten  to  each 
of  the  candidates^  making  up  the  full  number  of  40.    If 
the  law  be«  that  at  the  ele&ion  of  corporate  officers,  th^ 
votes  given  for  an  incapable  candidate,  after  notice  of 
fttch  inoapacity,  ar«  to  be  conGdered  as  thrown  away^ 
i.  e,,  as  if  -the  voters  bad  not  given  any  vote  at  all ; 
then  this  will  be  a  good  ele£lion  of  j^M^rr/  unlcfs  tht 
time  when  notice  of  his  incapacity  was  given,  namely, 
after  two  perfons  had  given  their  votes  for  each  of  the 
candidates,  can  be  confidered  as  making  any  difference. 
The  general  propofition  that  votes  given  for  a  candidate, 
after, notice  of  his  being  ineligible,  are  to  be  confidered 
the  fame  as  if  the  perfons  had  not  voted  at  all,  is  fupported 
by  the  cafes  of  The  ^een  v.  Bofcawen^  Eafler^  13  Anne^ 
The  King  v.  WithirSf  Eafer  8,  G.  2.  Tayhr  v.  Major  of 
Bait  J  M*  15  6.  %,p  all  which  are  cited  in  Cowptr  537, 
in  the  King  v.  Mu^Jay,  In  the  firflii  Bofcawen  and  Robert^^ 
the  two  candidates  had  an  equal  number  of  votes ;  but 
becaufe  Bofcawen  was  incapable,  the  votes  given  for  him 
were  confidered  as  thrown  away,  and  the  other  duly 
elcAed.    In  the  fecond  cafe.  Withers  had  5  votes  out  of 
II ;  and  the  other  fix  refufing  to  vote  at  all,  the  Court 
held  Wither s  duly  eleAed }  and  that  the  fix  who  refufed 
to  vote  were   virtually  confenting  to  the  ele£lion   of 
Withers.    In  the  third  cafe,  Tayhr^  Bigg,  and  King/Ion^ 
were  candidates :  Bigg  was  objefked  to  as  a  difqualified 
perfon ;   notwithftanding  which.   Bigg   had    14  .votes, 
T'^fT  13^  and  Kingjlon  only  i.    There  Lord  Chief  Juf* 

7  tice 
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x6o8.  fcice  Lit,  at  Niji  Priux,  Axt&tA  tlic  jiiiy,  dmt  tf  they  men 
ThTKTuo  fatw*cd  that  the  elcaors  bad  notice  of  Big/^$  wmtt  of 
iif«i«/  qualification,  ibey  AiouU  find  ibr  tbc  flaiatiffi  (tfaic 
was  7<7jtZ9r,  who  had  only  13  vouaO  becaufe  Bif^aot 
being  qualified  was  to  be  confidercd  a6  a  perfoct  oot  m 
ciTc,  and  the  voting  for  bim  a  mere  nulUty*  The  jmry 
found  for  the  plaintiff:  and  the  CoiKt^  on  motion  for  a 
new  trial,  agreed  with  the  lav  as  laid  down  by  Lord  Chief 
Juftice  Lei,  and  refufed  a  new  triaL  And  in  Thi  King 
V.  Mindajf  in  C^wpir,  and  Tbi  King  v*  Coi^  in  the  27th 
of  the  prefent  kiagf  Hil.  Tirm,  this  doQrinc  was  not^le* 
nied  \  although  the  cafes  then  before  the  Court  went  off 
on  other  points.  Is  there  then  any  folid  daftin£lioa 
between  the  cafes  I  have  alluded  to»  as  eftabUIhing  the 
general  propofition,  and  the  prefent  cafe^  on  account  of 
the  notice  of  the  difqualification  of  HavAim  having  been 
given  after  two  perfons  had  voted  ?  We  think  there  is 
not;  there  (till  reoiaioed  36  perfims  to  vote^  of  whom 
16  only  vx>ted  for  Spicer^  and  20  for  Hawkitii :  although 
ytt  are  not  prepared  to  fay,  that  if  tt^e  notice  Lad  been 
given  in  a  more  advanced  ftage  of  the  poll,  it  would 
have  made  any  difference,  provided  the  number  of  voces 
given  for  Hawkmt  without  notice  of  hie  incapacity  ba4 
not  been  equal  to  thofe  |^en  for  tpiarn.  Spker  having 
been  therefore  in  our  opinion  duly  cleded  into  the  office 
of  alderman,  and  having  been  fworo  in  before  two  pf  the 
aldermen,  who  have  by  the  charter  authority  to  admiai^ 
fter  the  oaths,  the  office  was  lieg^lly ^/r^i//  ofid  iftfffolbj 
him ;  for  we  Jbiow  oot  of  ^oy  other  enjoyment  of  fuch. 
office,  except  beiog  duly  ele£led,  accepting  the  office^ 
^nd  being  fworn  in.  Under  thefe  circamjftanees,  wo 
think  the  ccfeiidant  Hawkins  U  e»;luded  frpm  tho  benefit 

of 
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pS  tbe  Hd^rnxfUjipg  aA  of  tbe  47th  of  the  king^  bj  the 
frovfo  GOOUioed  in  the  6ih  fedion;  and  that  in  conic* 
igneoce  thiut  mift  on  thi«  fpecial  vesdid  be  judgment  for        sgmi^ 


The  King  agairtji  The  Inhabitants  of  MiRf  ield.  ^«'/>'^» 

7»fy  Sth. 

JD    a*  BEAVMOm!^  appealed  againft  a  rate  for  Stigaiu  mndtr. 

•      •   the  relief  of  the  poor  of  the  townfliip  of  Mir^U,  SfinToa'Uy  ^^ 

ia  the  Weft  Riding  of  r^i/tirt  for  certun  underwoods  ^^'^Ythin'^^ 

in  that  townfliipi    and  the  feiBoos  quaflied  the  rate,  t^econfinjaion 

and  ftated  fpeciatfr ,  that  the  woods  for  which  the  ap*  43  '£/»•  t.  2. 

in  proportion 

pdlane  was  rared  are  eertain  underwoods  in  Mirfield^  to  their  vaine, 
wUdi  are  nfually  fold  and  cut  down  once  in  2 1  years  \  ihouid  happen 
and  when  fo  fold  and  cut  down  i^oducc  adual  profit  to  dowiT     ^^^ 


tbe  appelhnt*  and  not  before.    That  thefe  underwoods  IfTyetJI^lSd 
hare  not 'been  cut  down  and  fdd  for  10  years  paft,  but  tb^ir^nnoai 

'  '^  value  may  be 

are  now  ftanding  to  complete  2 1  years  erowth.    That  «ftiinac«(f» 

*  ^  .  .  .  amongft  other 

bv  an  aA  of  the  36th  Geo*  3.  for  dividing  and  inclofin?  ^«ys>  accord- 

^  J  ^  e  ©    ing  to  tlw  vtlut 

the  commons  within   the  parifii  of  Mirfield^  it  was  they  may  be 
ena&ed,  that  *' all  woods  within  the  faid  pariih  of  or  ibraieafeof 
above  14  years  growth  fince  the  laft  faM  IhaH  be  tlthcable,  Sl^nliliiSJ^ 
and  liable  to  the  payment  of  tithes  at  the  next  fall  there-  S'^^'^"'^ 
of,  but  110  longer :  yet  that  all  fueh  woods  ftall  continue 
liable  to  rates  and  aflefiinents  annually,  in  like  manner  as 
they  have  heretofore  been,  notwirhftanding  any  thing 
herein  contained  fo  die  contrary."    And  the  Seffions  fub« 
mitted  to  this  Cburt^  Whether  the  woods  are  faliahU 
widirvfoeds  wirhin  the  meaning  of  the  flat.  4.3  Eliz.  c.  2« 
and  liable  to  be  rated  every  year^  according  to  the  annual 
average  thereof,  or  oi4y  nvben  cut  dawn  and  fild^  and 
tfaeptfore  then  only  producing  a£lual  profit. 

Toppings 
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1 8o8.  To^ngt  Lamie,  and  Cbriflian,  in  fopport  of  the  order 

'  of  feOionSf  (after  bying  out  of  the  cafe  the  priTate  aft  of 

^Anji        Parliament  referred  to^  which  it  was  admitted  on  all  handi 
'V  ^^^  had  no  bearing  upon  the  qneftioni)  contended  that  ftftdet' 
MjariiLB.     ^^^^  ^^^  periodicallyi  as  thefe  are  ftated  to  bes  are  not 
rateable  within  the  words  and  meaning  of  the  flat.  43 
Elif.  c.  2.  except  in  the  jears  when  they  are  cut  for  (alf, 
in  which  (late  only  they  can  be  deemed  ^^fakabU  undflr* 
Vfopdt/^  la  order  to  make  any  fpecies  of  property  annually 
rateable^  the  property  itfelf  moft  produce  profit  within 
the  year  1  though  the  aAual  occupier  need  not  derive 
that  profit  i  aa  if  it  be  abforbed  in  his  rent ;  and  there* 
fore  where  a  coal  mine»  becoming  unproduQiTet  ceafcd 
to  be  worked  altogether  i  though  the  occupier  waa  ftil| 
bound  by  his  covenant  to  pay  the  rent  referred  i  it  was 
held  not  to  be  rateable  («).    If  the  legiQature  h^  mean^ 
(hat  underwoods  in  the  progrefs  (sf  (heir  growth  fliould  be 
rateable  according  to  their  average  annual  value,  thero 
would  have  been  no  opcafion  to  introduce  the  wor4 
fakabli^  and  fqph  a  conftruflion  will  make  it  nugatory^ 
But  that  word  is  fignificant^  and  was  introduced  fxooK 
the  neceflity  of  the  cafe^  #hich  requires  that  the  fubje£^ 
fliould  only  be  rateable  when  it  is  in  a  (tate  capable  of 
yielding  profit  to  the  occupier :  fsMl^  was  \ifcd  rather 
itan/aUg  becaufe  the  owner  might  chufe  to  ufe  i\  for  hi^ 
pwn  purpofes ;  and  it  msaos  when  the  ^ndervood  is  in 
^  fit  ftate  to  be  fold,  according  tq  the  mode  pf  hu(bmdrj 
there  ufed.    Where  underwoods  are  eztqufiTei  a  certain 
proportion  is  afually  put  every  year»  and  no  difficultj 
can  occur  in  rating  it;  but  where  thofe  in  the  Cun| 
pppMpation  SMce  by  the  cu{lom  of  the  country  cut  fl  iib% 

(«}  Riic  ▼.  lie  Jnbdkawti  •fStivrntb,  I  Zs/t^  fty. 

end 


)K  THfi  FOUTT'EICHTH  YbAR  OF  GEORGE  IIL  t%t 

cod  of  a  ftated  number  of  years.  It  would  be  extremely         i8o8. 
oppreflive  to  tax  the  a£lual  occupier  for  that  which  he  -  , 

The  K.f  h4 

may  never  enjoy*    It  would  be  hard  that  a  tenant  for         ^gainft 
life  in  pofleffiont  who  would  be  reftrained  from  cutting  of 

before  the  proper  tiiiie,  fllould  be  obliged  to  pay  rates  for 
a  property  wholly  unprodudive  to  him  at  the  time,  and 
which  he  might  probably  never  enjoy.  Till  the  under- 
woods are  aftually  cut,  the  occupier  is  not  furnifiied 
with  the  means  of  paying  the  rate,  which  the  law  con« 
templates  is  to  be  levied  out  of  the  fubje£l*matter  of  it. 
He  has  no  ability  to  pay,  unlefs  he  chance  to  have  other 
property.  No  diftreCi  could  be  levied  upon  the  wood 
while  ftandtng.  BeCdes,  how  can  it  be  told  beforehand^ 
whether  any  or  what  proportion  of  it  will  be  cut  before  it 
has  become  timber,  in  wiiich  ftate  it  is  not  rateable  at  alL 
The  owner  is  not  obliged  to  decide  beforehand.  It  will 
be  equally  difficult  to  afcertaio  what  is  the  average  annual 
value  of  property  which  is  not  to  be  fold  for  20  years  to 
come  i  as  it  muft  depend  upon  the  ftate  of  the  market 
at  that  time.  In  Rpwh  v.  Ge/I  (a),  Lord  Mansfield  con- 
Cdered  the  poor's  rate  as  a  perfonal  charge  by  reafon  of 
the  annual  profits  out  of  the  land. 

Holrtrfd  contra.  The  legiflature  meant  that  all  viGble 
property  from  whence  profit  was  derived  at  ftated  periods 
Ihould  contribute  its  proportion  to  the  maintenance  of  the 
poor :  amongft  others,  underwoods  are  exprefsly  named ; 
and  the  introdu£^ion  of  the  wovd/aleabli,  importing,  at 
applied  to  the  fubjed  matter,  that  which  is  generally 
grown  and  adapted  for  fale  according  to  the  cuftom  of 
the  country,  might  be  in  contradiftin£lion  to  underwood 

cafually 
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i8o8.        ilafualljr  tpplied  to  the  purpofes  of  the  farm.    Tle^  fab« 
''**~^        je&  matter  is  of  anoual  growthj  and  tl  eontinuallf  in- 
agiOti/i        creafiflg  in  value ;  and  the  arerage  annual  value  of  thui^ 
of  88  of  every  other  ipeciel  of  produtKre  property^  u  eafily 

Mnrzii*.     afccrtatnablc,  by  calculating  wKat  it  would  be  worth  af 
die  time,  with  a  reftriAioo  of  cutthg  ic  till  a  eert^ 
period.'   And  there  is  in  faft  an  annual  idemfe  of  pro^ 
fit  if  the  owner  chufe  to  avail  himfelf  of  it :  and  it  ma/ 
be  in  general  prefumed  that  he  only  fuffirrt '  it  to  continue 
its  growth  for  feveral  years  more  or  lefs,  becaufe  he  findt 
that  to  be  a  more  beneficial  mode  of  enjoj^g  it  than  bjf 
annual  cuttbgt*  In  the  mean  timehia  ability  it  increafccf 
by  the  increafe  of  its  value.    No  inconvenience  can 
enfue  to  tenants  for  terms  of  yearas  for  they  will  make 
their  bargains  with  the  owners  of  the  inheritance  accord- 
inglj* ;  and  to  thofe  owners  it  mud  be  the  fame  things 
Nor  will  any  injuftice  be  done  to  tenants  for  lives,  to 
whom  this  mode  of  rating  may  be  as  beneficial  on  the  one 
hand,  as  burthenfome  on  the  Other,  add  who  muft  take 
their  eftate  cum  oncre :  and  with  refpe£l  to  the  parlfli  at 
large  there  can  be  no  queftion  that  it  muft  be  more  be- 
nefic'ial  to  have  the  burthen  fall  as  equally  in  every  year 
as  it  can  be.     Whatever  inconveniences  there  may  be 
from  this  mode  of  rating  arife  unavoidably  out  of  the 
fubje£l  matter.     Corn  is  an  annual  product,  and  is  iir 
fa£t  only  productive  when  cut  down  ;  and  yet  if  a  rate' 
were  made  weekly  or  monthly,  aB  it  may  be,  the  6ccu« 
pier  mud  be  rated  for  his  corn  field  pro  rati ;  and  it 
would  be  no  anfwer  to  fay  that  it  had  not  as  yet  produced 
him  any  profiti  or  that  he  ftiould  give  up  the  occupationr 
of  it  before  harveft.     Then  what  difference  is  there  irt' 
principle  between  the  cafe  of  corn  and  underwood. 

Lord 
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Lord  Ellimborough  C.  J.    Irr  general  the  owners         1 8o8. 
of  thi«  kind  of  property  are  in  the  habit  of  cutting  certain 
propoitions  of  it  every  year :  but  where  the  extent  of  it         ogmnjf 

,  ^  ,  ^  The  InhabitanH 

It  too  nnall  to  adopt  this  courfe,  there  may  be  a  difficulty  of 

in  radng  it  annually.    There  is  great  difficulty  however 

on  tfa«  other  hand  in  attaining  any  thing  like  equality  by 

adopting  a  difierent  mode  of  rating :  for  if  the  property 

18  only  to  be  rated  when  it  ie  cut  once  in  21  years;  iudead 

of  its  quota  of  |he  rate  contributing  equally  through 

the  whole  periodi  it  throws  a  glut  into  the  fund  in  that 

one  year,  and  is  barren  all  the  reft  of  the  period  :  and 

if  tht  owner  has  other  property  in  the  pariOi,  he  will 

pay  fo  much  lefs  for  that  in   the  fame  year  when  his 

ability'  is  increafed.    However  as  it  is  a  cafe  of  extenfive 

confequehccwe  will  confider  further  of  it.   Near  the  end' 

of  the  ttrm  fait  Lordfiiip  delivered  the  opinion  of  the 

GottTt. 

This  was  an  appeal  againft  a  poor  rdte  for  the  pariQi 
of  Mirfield^  in  which  the  appellant,  Henry  Beaumont  Efq., 
was  rated  for  fome  underwoods^    The  underwoods  were 
fuch  as  are  ufually  cut  down  once  in' 21  years,  and  in    . 
the  yearthey  are  cut  they  produce  profit,  but  in  other 
years  they  are  ftatcd  as  producing  none.     At  the  time 
of  the  rate  they  were  of  10  years  (landing.     The  fcflTions 
thought  them  not  rateable,  and  therefore  qu2(hed  the 
rate;  but  fubmitted  the  quetlion  to  this  court,  whether 
they  were  liable  to  be  rated  every  year,  according  to  the 
annual  average  value  thereof ;  or  whether  they  (hould 
be  rated  then  only  when  they  are  cnt  down  and  produce 
aAual  profit.     Am  ng  the  fevenl  defcriptione  of  perfons' 
whom  the  ftatute  43  EUt.  c.  2.   makes  rateable ^heoc- 
enpier  ol  faleable  undet-tuoods  is  one:  and  the  qucftion  is, 
Miocher  they  can  be  deemed /7'Vi7Wr  underwoods,  except 

in 
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iSoS*  in  tl&e  year  in  which  thej  are  cut  down.  The  word  fcii* 
_      '  oj/f  has  not  a  Teijr  precife  definite  meaning :  it  may  mean 

Hf^  when  they  are  in  a  fit  ftate  for  Ue^  referring  to  the  time 
^^    o^  when  ther  are  cut  s  or  it  may  mean  fnch  as  are  intended 

or  deftined  for  uk,  m  contradiftinction  to  fuch  as  are 
to  fupply  the  land  with  eftovevs  for  fnel  and  the  other  pur« 
pofies  of  the  eftate.  In  the  fonner  of  tbcfe  cafes,  they 
would  only  be  rateable  in  the  year  in  which  they  are  cut : 
in  the  latter^  they  would  be  rateable  at  all  times :  and  we 
thinks  after  full  confideration  of  the  fubjed^  that  the 
latter  is  the  proper  meaning.  If  they  are  rateable  at  all 
times^  they  will  contribute,  according  to  their  ▼alue^  in 
exaA  proportion  with  the  reft  of  the  pr<^rty  in  the  pa- 
rilh :  but  if  they  are  rateable  in  that  year  only  in  which 
they  are  cut,  the  fum  they  will  have  to  contribute  may 
materially  Yary»  according  to  the  proportion  their  value 
bears  in  that  year  to  the  rateable  property  of  the  reft  of 
ibe  pariflis  and  may  be  much  greater  or  mudi  left  than 
the  aggregate  fum  it  would  pay  if  it  were  rateable  at  aU 
times.  Suppofc  the  underwoods  in  the  year  they  are 
cut  would  produce  a  dear  looo/.  \  that  the  fum  to  bo 
raifed  in  the  parilh  communibus  snnis  is  lOo/.}  and  that 
the  annual  value  of  the  reft  of  the  property  in  the  parilh 

is  980/. :  if  the  underwoods  be  rated  at  ao/.  a  year, 
which  may  be  the  rent  they  would  produce  upon  a  21 
years  leafe>  the  rates  would  amount  to  xr.  in  the  pounds 
and  the  underwoods  would  contribute  annually  40/.  If 
they  were  rated  only  in  the  year  they  were  cnt^  a  fluUing 
rate  would  then  be  fufficient,  and  they  would  contributo 
rather  more  than  50/.  So  far  there  would  be  no  iojuf* 
tice.  But  fuppofe  the  reft  of  the  parilh  to  be  worth 
io»ooo/.t  the  underwoods  would,  fuppofing  them  as 
before  to  be  rated  at  2o/«i  coutribute  annually,  about 
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4r. ;  irhcreat  if  med  in  the  year  of  cutting,  thcjr  would        i8o8, 
contr9>ute  in  the  pcoportton  which  1000/.    bears  to       — — 
lo,oooA  that  is  the  i  ith  part  of  the  whole  rate  of  100/.     '^^^l^'^ 
tvhich  in  mqntf  is  y/.  and  t  fraQJon.    As  50/.  cheil  ^*»«*»>Jj»'«^«« 
is  only  25  times  40/.  and  9/.  is  45  times  4^,,  thedifpro-     MiaFi«*»fc 
portiQn  in  the  two  cafes  put  is  obvionSiaadthediflFcrfnco 
to  aU  patties,  whether  the  ratii^  be  aanual,  or  in  the 
cutting  year  onlj,  coofiderable.     Again,  fu^pofe  the 
annual  value  of  the  pariih  6000/.,  and  the  annual  fuok 
to  be  raifcd  ftill  1 00/.,  the  tatet  will  be  4</.  in  the  pounds 
and  the  underwoods  will  pay  annually  6j.  8d,  upon  their 
fame  fuppofcd  annual  value  of  jo/,,  whereas  if  they  paid 
in  the  cutting  year  only,  tbty  would  pay  14/.  5/.  8J. 
which  is  abore  4  a  times  6s.  8J.    Put  the  anntial  vahie  of 
the  parifh  at  500/.}  the  rates  to  raife  lob/.  muft  be  4/. 
in  the  pound }  but  in  the  cutting  year  they  would  only 
fce  IX.  44.    The  underwoods  would  rontribute  in  ordi- 
naiy  years,  upon  the  lall  mentioned  afliiinption  of  thfi 
annual  viloe  of  the  rateable  property  in  the  parifli,  4/. 
annually  j  whereas  in  the  cutting  year  they  would  con- 
tribute little  le6  thao  20  times  that  fum,  viz.  75/.    It  it 
Jiardly  neceff.ry  to  ftate  thit  a  mode  of  rating  which 
might  produce  fuch  differences  to  the  owner  of  thi>  de- 
fcription  of  property,  and  to  the  parifli,  if  he  contributed 
only  in  the  cutring  year,  cannot  be  the  true  rule ;  and 
the  only  other  rule  is  a  conftant  contribution,  which  will 
at  all  times  fall  equally  upon  this  and  erery  other  fpecies 
of  property.    The  objeaion  to  this,  in  argument,  u,  that 
the  property  ought  not  to  be  rated  until  the  produce  of 
it  has  been  fevered  from  the  land,  and  until  it  has  fup, 
plied  the  occupier  with  the  means  of  paying.    But  we 
we  of  opinion  that  it  is  not  neceflary  that  any  of  the  pro- 
fit,  flioald  have  been  afiually  reaped  or  taken  from  the 

^i-  property 
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property  daring  the  period  for  which  the  rate  is  made  ; 
but  that  the  property  is  at  all  times  rateable  according  to 
the  iropro?ement  in  its  ?alue,  or  in  the  rent  which  might 
fairly  be  expelled  from  it.  Inftances  continually  occar 
in  which  the  occupier  is  rated,  though  he  has  derived 
no  profit  during  the  period  for  which  the  rate  is  made* 
Anew  tenant  upon  an  arable  farm  reaps  none  of  the' 
produce  till  the  autumn  after  his  tenancy  commenced^ 
and  yet  he  mull  pay  up  to  that  autumn  according  to  the 
rent  or  value  of  the  eftate.  He  muft  pay  before  hand 
for  the  future  probable  produce.  His  farm  is  conftaotly 
in  a  progreiSve  date  towards  producing  profit ;  and  >  he 
pays  for  that  progrcfs.  So  underwoods  are  annually 
improTing  in  ?alue,  and  the  rates  the  occupier  pays  are 
for  that  improvement.  This  may  poflibly  be  hard  upon 
tenants  for  life  ;  but  if  the  law  liave  thrown  this  burthen 
upon  the  property^  they  take  it  with  that  burthen.  We 
think,  for  the  reafons  we  have  mentioned,  that  the  law 
has  fo  thrown  it ;  that  the  property  is  at  all  times  liable 
to  be  rated  whenever  rates  are  made;  and  confequently 
that  the  order  of  fcifions  ought  to  be  quaflied^  and  the 
rate  confirmed* 
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Robinson  againji  Lewis.  %^it^* 

'J'HE  PlaintiflF  declared  in  affumpfit  for  money  paid,  laid  Where  "notice 

out  and  expended  by  him  for  the  defendant's  ufc,  and  ^^^"^^0^ 

on  the  other  nnoncy  counts.     The  defendant  pleaded  the  "  pa"y-^.aH 

general  iflue,  and  paid  76/.    2/.  into  court.     And  at  the  thctuildmg 

trial  before  Lord  EUenhorough  C  J.  at  the  fittings,  a  verdift  t,  jlt,  and^*hf 

WIS  found  for  the  plaintiff  for  ,94/.  14..  2d.  beyond  the  alSjl^'tHc, 

money  paid  into  court,   fubjeft  to  the  opinion  of  the  Tovenam  to ''' 

Court  on  the  following  cafe.    The  plaintiff  was  tenant  to  y*P**'^'J»"<i''?S 

'^    it  neceuary,  m 

trrc  defendant  of  a  frrehold   mefTuagc  in   Litt/e  3/uen   <=onf«l"«nc«> 
Stneif  Lincoln's  Inn  Fields^  and  held  the  fame  by  Icafe  *»o"<'«»*and  co* 

dated  the  19th  oX  February  i78r,  from  T.  Lewis,  father   »^P»«cethc 

f  ,  -  wainfcot  and 

ct  the  dctendant,  to  one  J.  Savage,  for  31  years,  at  the    P*"*"^"''©^  it» 

ycnly  rent  Of  36/. :  m  which  Savage  cov;:nanted  to  re-  ingfuchcx- 

pair  the  premifes  <luring  the  term,  with  all  manner  of  fn^^VH  and  ' 

reedful  and  ncceffary  reparations  and  amendments  what-  l^tc/cf'L 

foevcr;  (calualties  by  fire  only  exc.ped).     The  grantor  n^uc^in^^^^^ 

di?d  in  1803,  and  the  revciCon  dcfcended  to  the  defend-  ^'-'l'''-/ v^^' 

v<w«iu      fcnbcdbythe 

anr.   And  Savage,  on  the  12th  o^  February  1704,  affirmed    *^'  andaitcrr- 
nis  intcrrtt  ^o  the  phmtitf,  who  entered,  and  is  now  pof-    ^^"^  ^^"'^  to 
ItUcd  under  the  laid  kafe.     On  the  21ft  oi  June  180J.   »^»"^»  «m- 

•k         I   •      '/r  i-  .        .  .      ,       ^  »  ployed  work- 

tnc  plaintiff  was  ferved   with  the  following  notice    on^  "**"  o^  *»'* 
Dchalf  of  the  occupier  of  the  adjoining  houfe,   which   ^^^^^  ncctfTary 

.  »  works,  ana 

was  in  a  rumous  Itatc,  viz.     «  To  the  landlord,  head    P^*^  ^^'^^  •^»' 

the  fame:  hcM     . 

owner  or  occupier,  or  whom  clfe  it  may  concern,  of  the   *^*^  ^^  *^^"'*^ 

not  recover  over 


lord  f„ch  expences  incunrd  by  his  o<.n  orders,  ,„d  patd  for  by  him  in  theTff  inftln«; 
•U  the  powers  .nd  »u.l<.ut.r!,  g.ven  fy  tl«  aft  in  refpe«  to  any  wo,i<.  to  ^  done 
bemr  smn  to  tl»  ownrr  o.  the  houfe  intended  to  be  pulkd  down  ind  rebui  U-  and  tbi 
bwltod  or  tl«  adjoining  boufe  be.nj  only  l,.bl.  bj  the  .a  to  rein.buVfe  hi,  tena« 
money  pi,d  by  bim  to  tne  other  owner  for  fuch  works  at  are  auilioriaed  ,o  be  J^e  h^ 
rutb,ti*r  owntr  in  rtfpeft  of  fuch  adjoining  houfc.  a-uiorued  to  be  done  b/ 

Q-2  houfe 


LfWAI, 
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l8oS*        houfe  and  premifea,  fituatr  and  being  No*  29,  Uttli 
"— "*        3uien  Street^  Liftcolns  Inn  Fields  :  pleafe  to  take  notice, 

ROBIKSON 

^gmmft  that  I  (hall  fell  the  materials  of  the  houfe  and  preniifcs 
No.  281  &c.  00  tKe  25th  olJuM  1804,  and  the  f^me 
i¥ill  be  begun  to  be  pulled  down  on  the  26th  of  Jntie 

1804  :  therefore  you  wilt  pleafe  to  Oiorc  up  or  otherwile 
fccurc  your  premifes»  that  no  damage  may  cnfue,  t)  pre« 
Tent  any  fuit  at  law  or  in  equity.  (Signed)  T.  Ellis^ 
21ft  of  June  1804/*  The  plaintiff  immediately  ferved  a 
copy  thereof  00  the  defendant.  The  adjoining  houfe 
waa  agreeable  to  fuch  notice  taken  down*  and  the  party 
wall  being  found  ruinous,  the  plaintiff  was  regularly' 
ferved  with  the  notices  required  under  the  ad  14  Geo,  ^. 

m 

c,  78.,  which  he  from  time  to  time  communicated  to  the 
defendant :  and  no  notice  being  taken  thereof,  four  fur- 
veyors  were  regularly  appointed  under  the  a£i>  and  che 
party*waU  was  duly  condemned  by  rhem  as  ruinous  1 
and  they  certified  the  fame  under  their  hands  on  the  21ft: 
%A  March  1805.;  and  that  the  party»wall  ought  to  be  taken 
down  and  rebuilt.  And  this  certtficati«  was  filed  by  the 
.  clerk  of  the  peace  for  the  county  of  Middle/ex  on  the  2  2d 
of  March  1805.  The  plaintiff  waa  regularly  ferved 
with  this  condemnation  on  the  date  of  it ;  and  on  the 
fame  day  fent  a  copy  thereof  to  the  defendant,  who  de- 
clined to  take  any  part  in  the  bufinefs,  conceiving  himfetf 
not  liable  to  the  ezpence  (a).  The  wall  was  in  confcquence 
pulled  down  and  rebuilt  by  T.  lViIf$n^  the  then  proprie- 
tor of  die  adjoioiqg  houfe,.  and  on  the  2Sih  of  DtanAer- 

1805  the  plaintiff  was  regularly  ferved  with  the  follow- 
ing  eftimate,  accompanied  with  a  demand  of  payment 
on  pain  of  legal  meafures  to  enforce  it. 


(tf )  The  dcfemlaiitj  tt  Was  iaki,  was  a  auddlenuui,  whofe  term  ksd  not* 
■UAy  yctf i  to  f  uo« 

Mr. 
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Mr.  Geo.  Robmfon,  Dr.  to  T.  Wtlfon.  1 8o»- 

For  the  half  of  the  nortn  party  wall  and  chimneys  to  his    Robinioh 

houfe  in  Little  \ueen  Street.  *  l^^^\ 

5  rode,  75  feet,  reduced  brick  at  I4A      /.73  17/*  2^» 
19  feetron  plain  tile  creaGng  at  3^.         *         049 
6 chimney  pots  and  plaintile  flaunches,7/.  6d,2     5     o 
19  double  loads  rubbifli  carted  away,  5/.  6d.  ^     46 
Paid  di(trl£l  furveyor  bis  fee  •  I      i     o  ^ 

Contra  Cr, 
4  rods  old  brick  woi'k,  50/*  •  10     o     o 


Af eafared  tfcvertiiei^  1 0o^«  JSdw.  Mawley. 

The  platntiflF  paid  Wil/on  70/.  9/.  6J.  to  which  the 
bill  was  reduced  by  a  furveyor,  and  alfo  5/.  i2a  6J.  for 
the  furreyor's  charge :  which  fevqral  fums  were  rep^u* 
larly  afcertained  in  purfuance  of  the  faid  ad,  and  which 
money  the  defendant  has  paid  into  court.  Upon  the 
occaGon  of  pulling  down  the  party-wall,  it  became  ne« 
ccflary  to  fiiore  up  the  plaintiff's  houfe,  and  to  pull  dowoy 
rebuild^  and  reindate  feme  of  the  wainfcots  and  partitions 
therein,  which  were  done  by  the  direction  of  the  plaintiff, 
and  not  by  Wll/on  or  his  workmen  :  and  the  plaintiff,  to 
avoid  being  fued  by  the  workmen  he  had  fo  employed, 
paid  for,  the  fame  the  further  fum  of  194/.  14/:  2^.,  be* 
yond  what  is  paid  into  court,  which  were  reafonahle  charges 
of  fo  flioreing  up  the  houfe,  and  pulling  down  and  rein« 
dating  the  w^ainfcots  and  partitions ;  but  the  fame  was 
never  fubmitted  to  the  furveyorsor  to  any  other,  nor  was  any 
account  thereof  ever  taken  by  the  builder  of  the  faid  wall, 
or  left  by  him  at  the  plaintiff*^  or  defendant's  houfe ; 

0,3  bu^ 
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1 8o8.  but  the  fame  were  before  this  adioa  was  commenced 
"■^""  communicated  by  the  plaintiff  to,  and  demanded  of  the 
againft  defendant,  with  an  offer  to  have  them  exammcd  \  but 
the  defendant,  conceiving  hirofelf  not  liable,  declined  any 
interference  in  the  bufinefs.  That  the  money  p  Jd  into 
Court  18  the  amount  of  the  reduced  edimate  to  7c/.  9/. 
6^.>  and  the  5/.  12/.  6J.  the  funreyor's  charge,  and  the 
▼erdict  is  found  for  the  194/.  14/.  id.  the  extra  ezpecces 
above  mentioned.  The  que  (lion  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  were  entitled  to  recover 
the  194/.  4r.  2d,  the  expences  fo  paid  Dy  him  for  Siuring 
up  the  houfe  occupied  by  him,  and  pulling  down  and 
reinftating  the  wainfcots  and  partitions.  If  he  were, 
the  vcrdi£l  was  to  (land :  if  not,  a  verdicl  was  to  be 
entered  for  the  defendant. 

The  (L  i4G.3.r.78./38.  provides,  that  every  owner  of 
a  houfe  who  (hall  think  it  neceffary  to  pull  down  and  rebuild 
any  party-wall,  in  cafe  the  owner  of  the  adjoining  houfe 
will  not  agree  touching  the  fame,  QiaU  give  3  motiths*  no- 
tice in  writing  to  the  owner  if  known,  or  otherwife  to  the 
/occupier  of  fuch  adjoining  houfe,  of  fuch  his  intention, 
by  delivering  a  copy  of  fuch  notice,  &c.  (in  which  notice 
is  given  of  the  intention  of  having  the  party-wall  furvey- 
ed,  naming  his  furveyors,  and  the  time  of  attendance, 
and  requiring  the  other  owner  to  appoint  two  other  fur- 
veyors to  meet  them  at  the  appointed  time  and  place  to 
certify  tlie  (late  and  condition  of  the  party-wall  &c.)^and 
that  every  fuch  owner  or  occupier  of  the  adjoining  houfe 
ihall  appoint  two  furveyors  to  meet  the  other  furveyors 
to  view  and  certify,  &c.  j  or  in  default  of  fuch  nomina- 
tion,  the  party  giving  the  notice  fhall  name  two  other 

furveyors 


Lewis* 
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funreyors  to  meet  thofe  named-  in  the  noticC)  who  are  to  i8o8* 
meet,  view,  and  certify  the  f-imc  to  the  judices  at  the  ^  ^ 
quarter  feffions,  &c.  And  if  the  majority  of  the  furrey*  agamfi 
ors  certify  that  the  party-wall  ought  to  be  repaired  or 
pulled  down,  a  copy  of  their  certificate  is  to  be  delivered 
to  the  owner  or  occupier  of  the  adjoining  houfe,  and  filed 
with  the  clerk- of  the  peace:  and  an  appeal  is  given  to 
fuch  owner,  &c.  And  if  there  be  no  appeal,  or  the  cer« 
tiiicate  be  confirmed  on  appeal,  the  party  giving  tlje.nottce  • 
may,  in  14  days  after  delivering  a  copy  of  fuch  certificate 
as  therein  mentioned,  pull  down  and  rebuild  the  party 
wall,  and  enter  the  adjoining  houfe,  and  remove  the 
wainfcot,  furniture,  &c.,  and  (hore  up  the  houfe,  and 
rebuild  the  patty- wall,  &c.  And  f<^£lion  41  dire^s 
how  the  expences  of  the  party  fo  rebuiliiing  are  to  be  re- 
imburfed  by  the  owner  of  the  adjoining- houfe  *  and  par* 
ticularly  that  the  owner  or  occupier  of  the  adjoinin^^  houfe 
Ihall,  together  with  a  .proportional  part  of  tht!  ex-. lic:; 
of  building  the  party* wall,  *<  alfo  pay  a  propjrtioua<  ,^  n 
"of  all  other  expcnces  which  (hall  be  n^cclf  v  to  \\^ 
*•  pulling  down  ilie  old  piftv-Nit.iH,  &c.  j  aiid  th-  ^\  A  i 
"  of  all  the  reafonable  exp^^  :.?s  of  fliOri'-^*  u^  Td-ii  a  A-' 
•■joining  houfe,  and  of  reino%i»v  '^^y  g^'ods,  furiiturt, 
«*  or  other  thin^^s,  and  of  pulling  down  ar.y  wainfcor  or 
'■  partition,  and  alfo  all  colls,  if  any,  awarded  by  the 
**  feiTions,  &c.*'  It  then  dlrc£ls,  that  *'uhin  ten  d;iys 
&c.  after  fuch  party- wall  (hall  be  fo  built,  fuchi  'irll 
builder  (hall  leave  at  iuch  adjoining  houfe  a  true  account  in 
writing  of  fo  much  thereof  for  which  the  ownet  of  fuch  ' 
adjoining  houfe  (hall  be  liable  to  p^y,  and  clfo  ao  acc^  ant 
of  fuch  other  expences^nd  coils;  *' whereupon  it  OihII 
*(be  lawful  for  the  tenant  or  occupier  of  fuch  adjoining 

Qj^  M  building 
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i8o8*        **  buiUiog  to  pay  fuch  proportia;ial  pan  as  aferafaid  to 
■    '   ■         **  Cach  firft  builder,  and  alfo  fotjkottmg  ioch  ad|}otning 
mimnp  '      *'  baiUiagy  and  for  all  fnck  other  expends  as  ave  herem 
i^'*-        «<  befofe  direaed  to  be  paid  by  tbe  owner  of  facb  adjoio. 
^  bg  boildiog^  and  to  deduA  die  (ame  out  of  his  fcat, 
^  &C.9  until  he  ihall  be  leimburfed."    And  if  rhe  rtn 
peaces  be  not  paid  within  91  days  after  demand,  a  re- 
medy is  gifen  agaioft  the  owaer  by  aAion  of  debt |  or  Of| 
the  cafe. 

The  cafe  was  argued  in  laft  Mubaelmas  tf  rm  by  ift/* 
rojd  for  the  plaintifl^  and  Wigley  for  the  defendant;  wken 
it  was  infifted  for  the  defendant,  that  the  tedan^,  being 
bound  by  his  eoTenant  to  make  all  repairs,  could  recover 
nothing  againft  his  landlord,  eicept  that  which  he  had 
been  compelled  to  pay  under  the  exprefs  proriCons  of 
the  z€l  above  mentioned;  and  that  the  conrfe  there 
pointed  out  not  having  been  pnrfued  bet e,  but  the  plain* 
tiflP  having  voluntarily  incurred  the  expenccs  fought  to  bo 
recovered,  he  had  no  remedy  over  againft  his  landlord. 

On  the  other  hand,  it  was  contended  for  the  plaintiff, 
that  as  he  would  have  been  proteQed  by  the  ad  in  paying 
to  the  firft  builder  the  expences  of  {boring  up  and  polfiDg 
down  and  reinftating  the  wainfcot  and  partitions,  which 
are  found  to  have  been  neceflarily  incurred,  if  the  fame 
had  been  firft  paid,  and  afterwards  demanded,  by  fodi 
firft  builder  of  him,  the  tenant;  it  could  not  make  any 
difference  as  to  his  remedy  over  againft  his  landlord,  that 
he  had  paid  thefe  expences  himfelf  in  the  ^rft  inftance. 
That  the  inconvenience  to  a  leflee  would  be  very  gre^  if 
be  were  obliged  tp  entruft  the  workmen  employed  by  the 
owner  of  the  next  houfe,  to  enter  his  premifes  and  re* 

movf 
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move  all  bis  furniture  and  (lock  in  tr^de,  inftead  of  hav-        iSo8« 
iog.  it  done  by  perfons  employed  by  himfel^  when  the 
neeeflky  of  iloibg  it  at  all  wais  impofed  upon  khn  by  the        a^au^ 
f tgolationa  of  the  a&.     That  the  a£l  only  meant  to  give 
tW  powev  of  doing  thefe  things  to  the  owner  of  the 
houie  meant  to  be  repaired,  where  the  owner  o^  tenant 
of  tke  adjoining  hapfe  would  not  take  it  upon  hinifelf^ 
That  all  the  ezpences  neocQarily  attendant  upon   the 
pnBing  dowi»  and  replacing  the  party  wall,   fuch  as  the 
reoioTiiig  and  replacing  of  the  wainfcot  and  partitionSf 
Miere  alfo  intended  to  be  thrown  on  the  landlord.  As  in 
Hffii  V.  Cogan  and  others  [a)^  the  hundred  was  held  liable 
for  farnitnre  deftroyed  by  rioters  in  pulling  down  a 
houie,  as  wdl  as  for  the  damstge  done  to  the  houfe 
ilfelf,   though  the  latter  only  k  named  in  the  ftatute 
1  G»  i./f.  a.  c*  5./.  6.    And  upon  the  eonftrodion  of 
th«  bttUding  aft»  the  cafes  of  Swtball  y.  LiodUaier  {Jlr\ 
Beardjo$ore  ▼.  Fopt  (r),  Barrett  t^  Th$  Duke  rf  Bedford  {d}^ 
and  Sangjer  v.  Birhhead  (r),  were  referred  Co :  and   it 
was  infiftedf  upon  the  authority  of  the  latter,  that  the 
operation  of  the  ftatute  was  not  varied  by  a  covenant  for 
repairs  on  the  part  of  the  tenant*    The  cafe  ftood  over 
for  confideration  till  tUs  termi  wfaea 

Lord  EtXENdoROUGH  C  J.  delivered  judgment.  The 
money  fought  to  be  recovered  in  this  a£Uon  is  the  expence 
of  (boring  up  the  plaintiff's  houfe,  which  work  was  done 
by  a  workman  employed  by  the  plaintiff  for  that  purpofc^ 
aed  the  money  paid  by  the  plaimiff  to  fuch  workman.  This 
iaaneaipence  which  properly  belonged  to  the  plaintiff,  ex« 

id)  Dwgh  699.  (i)  3  Tirm  Rtf.  458.  {cJ^TwmJttff  214, 
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i8o8»        cept  fo  far  as  the  ftat.  14  G.3.  r.  78.  has  (hifted  the  burthen; 
_  becaufe  the  plaiutiff  was  tenant  under  qovenant  by  the 

H^         terms  of  his  leafe  to  repair  uphold  and  fupport  the  de- 
mifed  preoiifes :  and  the  defendant,  the  landlord,  is  no 
further  or  otherwife  liable  to  this  cxpence  than  as  the  • 
a£l  of  parliament  has  made  him  fo :  the  rule  and  man- 
ner of  his  liability   mud  therefore  be  found  in  the  a>£l. 
Now  the  zGt  empowers  the  perfon  at  wbofe  expencc  a 
party- wall  is  rebuilt|  in  other  words  the  owner  of  the 
houfe  adjoined  to  his>  purfuing  the  direfiions,  and  giving 
the  notices,  pointed  oui  therein,  to  Ihore  up  the  houfe 
and  build  the  party-wall ;  and  after  the  expence  has  been 
afcertained  by  furveyorsin  the  manner  pointed  out  by  the 
a£^,  to  leave  a  true  account  in  writing  at  the  adjoining 
houfc :  whereupon  the  a£k  direAs  that  it  (hall  be  lawful 
for  the  tenant  or  occupier  of  the  adjoining  building  or 
ground  to  pay  one  third,  or  fuch  proportional  part  of 
building  the  wall  as  aforefaid,  and  a)fo  for  (horing  and 
fupporting  fuch  adjoining  building,  and  fuch  other  ex- 
pcnces  as  are  direded  to  be  paid  by  the  owner,  and  to 
dedu^i  the  fame  out  of  the  rent  which  (hall  become  due 
from  him  to  fuch  owner  under  whom  he  holds  the  fame, 
until  be  (hall  be  reimburfed :  and  in  caie  the  fame  be  not 
paid  within  1 1  days  next  after  demand  thereof,  then  that 
the  fame  may  be  recovered  with  full  cofts  of  fuit  of  fuch 
owner,  by  a£l!on  of  debt  or  on  the  cafe.     AH  the  powers 
and  authorities  given  by  this  a£k|  in  refpefk  to  any  works 
to  be  done,  are  given  to  the  owner  of  the  houfe  intended 
to  be  pulled  down  and  rebuilt,  and  the  money  is  to  be 
p;iid  by  him  \  and  it  is  only  in  the  event  of  the  money 
for  doing  fuch  works  having  been   paid  to  him  by  the 
tenant,  that  fach  tenant  can  reimburfe  himfelf  as  ag^i^fl: 

8  Ilia 
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his  landlord.     This  being  therefore  an  expence  incurred  i8o8« 

by  the  tcnJint  by  his  own  a£l,  and  not  in  purfuance  of  the  » 

provlfionsof  the  (IdtutCi  cannot  be  recovered  againit  the  againfi 
defendant,  his  landlord. 

His  LordQiip  added,  that  Mr,  Juftlce  Lawrence,  who 
faC  in  this  Court  when  the  cafe  was  argued,  concurred  in 
this  opinion, 

Poftea  to  the  defendant. 


The  King  againji  Lucas  and  Another.  j^^it^* 

T^AMPIER  obtained  a  rule  calling  upon  the  lord  Onewhobasa 

and  the  (leward   of  the  federal  manors  of  FUhy  in  to  a  copyhold 

Norfolk  to  Qiew  caufe  why,  a  mandamus  (hould  not  iflue,.  inr,ea  die  ° 

commanding  them  to  permit  Mr.  Swr/p,   who  claimed  X'^opkV^ 

certain  copyhold  lands  within  thefe  manor^,  to  iufpe£^  tium,  fo  far  «• 

^'  ^  ^  relates  to  the 

the  Court  rolls   and  to  take  copies  thereof.     This  was  copyhold 

clairriiKi^ 

obtained  upon  an  afBdavit  fetting  forth  Mr.  SearU\  claim  though  no 

as  grandfon  and  heir  at  law  of  the  copyholder  lad  feifed,  pcndm^for 

who  died  in  1774,  having  firft  devifed  certain  cftates  for  iJi^e**^, 
life  and  in  tail,  which  were  fpent,  with  remainder  to  his 
daughter  Mary  in  fee,  whofe  eldeft  fon  the  prefent  claim- 
ant was:  and  which  afTidavic  alfo  dated  that  application 
had  been  made  to  the  lord  and  his  fteward  for  leave  to 
make  the  required  infpe£lion,  which  they  had  re* 
fufcd. 


Park  (hewed  caufe  on  behalf  of  the  lord,  whofe  father 
had  purchafed  the  premifes,  of  which  he  had  been  in 
pofleflion  for  fome  years,  and  objeded  to  the  right  of  the 

claimant 


^36 
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i8ct« 

rtie  Kriftf 
and  A  Bother* 


diimane    to   infpeA  the  rolls,  there  bein^  no    eaafd 

depending  in  which  the  title  was  involf  ed :  for  whicfa 
he  cited  The  King  r.  Ang9od{a)^  where  a  fimilar  applica* 
tlon  was  denied  on  that  groand. 


Lord  Ellekbokouoh  C.  J.  I  60  not  kfl»w  why  tfaerd 
Ihould  be  any  caufe  depending  in  order  to  found  an  ap-* 
plication  of  this  fort.  This  is  not  the  impertinent  intru- 
fion  of  a  ftrangec ;  but  the  application  of  one  who  is 
clearly  entitled  to  the  copyhold,  unlefs  there  be  feme 
conveyance  of  it  by  thofe  under  whom  hf  claims:  he 
may  therefore  wril  require  to  fee  whetner  tiiere  appears 
upon  the  rolls  to  be  any  fuch  conveyance* 


7he  Court  thereupon  made  the  rute  abfolute,  fo  far 
felated  to  the  copyhold  lands  claimed. 


(#)  yTer»f  ^ip.74ft 
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Blbwitt  a^ainft  MARSD£^r•  jTednefjgy^ 

^T^O  an  aAion  againft  the  acceptor  of  a  bill  of  exchange  where  a  mam 

the  defendant  pleaded  a  fliam  pita  of  judgments  re-  cd  of  judgment^ 

covered  io  the  Court  of  Piepoudre  in  Bartholomew  fair,  wmt  of  Pie.   * 

which   were    framed    in  terms   obvioufly  denoting  fie-  ^^^^/^^' 

titions  proceedings :   and  Park  for  t!ic  plaintiflF  in  con-  »"  terms  pai- 

■^  •  ^  pably  fiaitjouy 

feqoence    applied     for    a   rule    to    fliew    caufe    why  and  out  of  the 

die  plamtiff  (hould  not  be  at  liberty  to   fign  interlo-  ^he  Court  re- 

cutory  judgment  in  this  cafe  as  for  want  of  a  plea,  pnftice,  and 

(nreating  it  as  a  nullity  j    it  being  palpably  and  upon  pontiff  STfign 

Che  face  of  ,it  a  iham  plea,)  and  why  tfie  defendant's  jlf/g^Sl^i^fov 

attorney  fliould  not  pay  the  cofts  occafioned  by  the  plea  ^*»t  of  a  plea, 

*  *    '  '  and  made  the 

and  of  this    motion.       And  on  caufe  (hewn  by  the  defendant's  au 

>  ^  t        •  •  •    A  ^  tomey  pay  aH 

Attormy^Geniral^  he  did  not  attempt  to  juftify  what  had  the  coils  occa- 

been  done,  but  endeavoured  to  excufe  the  pleader  and  pka^andthc 

the  defendant's  attorney,  upon  the  ground  of  their  having  f^l^^^J^^ 

hcin  miffed  by  an  improper  pradlice  which  had  crept  in  t^proceediogs. 

of  putting  fuch  (ham  pleas  upon  the  files  of  the  Court.  He 

obferved  that  it  might  }^  diiieuU  to  prevent  siltogether 

the  pra£lice  of  putting  in  (ham  pleaf  of  judgments  reco- 

vered  in  the  ufual  form }  and  he  would  not  difcufs  the 

difierent  merits  of  the  refpeQive  forms  of  pleading 

them. 


The  Court  faid  that  there  might  be  occafioos  where  they 
would  not  enter  into  any  queftion  as  to  the  truth  of  a  plea 
of  judgment  recovercd|  pleaded  in  the  ufual  form,  upon 

J  motioOf 


Mabspin. 
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i8o8.        motion,  but  await  the  time  for  producing  the  roll  when 
"        fuch   a  plea   would   be  regularly  difproved;    but  they 

againft  exprefled  great  indignation  againft  the  abufe  which  had 
grown  up  of  late  and  was  continually  increafiog,  of 
loading  and  degrading  the  rolls  of  the  Co^rt  with  (ham. 
pleas  of  tUs  nonfenfical  nature,  making  them  the  vehicles 
of  indecorous  jefting  ;  by  which  it  fometimes  happaned 
that  the  time  of  the  Court,  which  ought  to  be  better  em- 
ployed,  and  was  fufiiciently  engaged  with  the  real  bufinefs 
of  the  fuitors,  was  taken  up  in  futile  Inveftigations  of 
nice  points  which  might  arife  on  demurrer  to  fuch  (ham 
pleas.  And  therefore  in  order  effeflually  to  put  a  (lop 
to  this  pradice  in  future,  they  made  the  rules  abfolute  in 
this  and  fcveral  other  caufes  wherein  the  fame  form  of 
plea  had  been  filed. 


END  OF    TRIKITY  Tf&M. 
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MEMORANDA. 


Mr.  Serjeant  Heywood  was  made  a  Welch  Jadge  h 
Alarcb  1807.  And  in  Hilary  term  lad  John  Balguy  £fq^ 
of  the  Middle  Temple  received  a  Cmilar  appointment. 
And  in  the  courfe  of  the  long  Vacation,  after  this  term, 
Nathaniel  Goodwin  Clarke  Efq.  of  Lincoln*^  Inn  was  s^p* 
pointed  one  of  his  Majefty's  counfel  learned  in  the  law, 
and  took  his  feat  within  the  bar  in  the  enfuing  term. 


CASES 

ARGUED  AMD  DETERMINED 

Court  of  KING'S  BENCH, 

i:« 

Michaelmas  Term, 

th  the  Forty-ninth  Year  of  the  Reign  of  GeorcS  III. 


l8o8* 


John  Lane  and  Anna  Louisa  his  Wife,  find  Eli- 
zabeth HowoRTH,  Widow,  againjl  Walter 
Wilkin s,  Henry  Allen,  Tho.Davies,  Mor- 
gan Walters,  Clerk,  and  Frances  his  Wife, 
Richard  Norman,  and  Mary-Ann  his  Wife, 
Jane  Howorth  Graham,  an  Infant,  (by 
Guardian,)  and  William  Howorth  Davies, 
an  Infant,  (by  Guardian.) 

"T^HE  Lord  Chancellor  fent  this  cafe  for  the  opinion   ^.,havinrno 
^    of  the  Judges  of  this  Court.  ^?'Vn"*l'?r 

•*      "  ^      ing  tenant  m 

^O    tail  under  the 
Will  of  Dr.  Gm^ 
wilh  remainder  to  B»  and  C.  for  life,  remainder  to  the  heirs  of  their  bodies  for  fucb  eftates 
and  in   fach  proportions  at   they   or  rhe  furvivor  fliould   appoint,   and  in  de&ult  of 
fuch  appointment,   temalnder  to  the  lieirs  of  the  body  of  £.,  with  remainders  over; 
made  hit  wil),  whereby,  after  deviltos  certain  eflates  to  truftees  to  fell  and  apply  the  por^ 
cliafcm^ney  amongft  different  relations,  and  directing  them  to  Icll  dU  other  his  real  eftaeet, 
and  apply  the  money  to  fome  of  thofe  relations  \  he  gave  5/.  a-pieoe  to  C.  (who  Airvivtd 
&)  and  to  D.  the  only  child  of  B.  and  C,  'Mn  confiileration  of  the  ample  provifion  made 
'*  for  them  after  my  deceafe  by  Dr.  G.  who  has  by  his  willdevifed  to  them  cerutn  eftatet^ 
^  in  Jt.,  now  in  my  pofieflioni  whicbi  'though  1  could  novr  kgaJly  dtfpo(e  of,  I  meaa 
Vox,.  X.  R  «<  fail/ 


WiLKINt. 
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»8o8«  On  the  26th  of  November  17739  the  Rer.  Dr.  Gr^fAff 

'  ,  being  Mkd  in  fee  of  mefluages  and  laods  in  Radnir^iire^ 

m^ahifi  -hj  his  Will  duly  executed  and  attefted,  devifed  the  fame 
to  truftees  for  500  years  upon  the  trufts  therein  men- 
tioned I  and  fubjed  thereto  he  devifed  the  faid  eftates  ta 
his  couGn  Join  Howorib  for  life ;  and  after  his  deceafc 
to  the  heirs  of  the  body  of  Jobm  lkwertb\  and  fo?  dc- 
fault  of  fuch  iflue,  then  fabjc£l  as  aforefaid,  to  EJward 
JHoworth,  and  his  wife,  the  plaintiflF  EEzakAh  Howvrtb^ 
whole  maiden  name  was  Lane^  for  their  lives  and  the 
ife  of  th^  forvifor;  and  afcef  their  dcceafes,  fabje£l  as 
aforefaid,  to  the  ufe  of  the  heirs  of  the  body  of  Ed.  Ho* 
nvotib  and  his  wife,  for  fuch  eftates,  and  in  fuch  parts^ 
(liareSy  and  proportions,  and  fubjeiS  to  fuch  charges  and 
Kmttations,  as  Ednv.  Howorib  and  his  wife,  by  deed  or 
writing,  duly  executed  in  the  prefence  of  three  witnefles, 
fliould  appoint  >  and  in  default  thereof,  as  the  farvivor 
of  them  {Edw.  Howorib  and  his  wife)  by  will  or  any  other 
deed  or  writing,  to  be  in  like-manner  duly  attc  (led,  (hould 
ap(foint  ;  and  in  default  of  fuch  aj)pointment,  to  the  ufe 


1^1 1 


**  fully  to  etnJSrm  to  tliem*  according  to  the  intent  of  the  faid  will,**  After  thit  ji.  fuflfeted  a 
iccovciy,  and  declared  tlie  ufcs  to  liirofeif  lor  life,  ntiMindor  to  fucli  prKona  and  tor  fuch 
ufes  at  lie  by  died,  willy  or  codicil,  to  be  properly  aiiefied,  Ihculd  appoint;  and  for  de- 
tank o>  fuch  appointment,  to  G.  for  lifr,  mnainc'.er  lo  />.  |6r  l«fe,  with  reniaunder  over  in 
fee.  After  thta  he  made  a  (odicilt  duiy  executed,  w.  creby  he  nrnfitrntd  his  faid  will  in 
all  refpeds  not  ttierehy  altered  ;  and  af icr  making  fome  akcrationa  in  refped  oi  oil^i  pr»- 
peny,  he  declared  fuch  codicil  to  be  part  of  his  faid  will.  » 

Held  that  C  and  D.  took  nothing  under  the  will  and  codicitof  Ji,  in  the  property  which 
had  belonged  to  Or.  C.>  for  ic  did  not  appear  that  ji.  intended  by  his  will  to  devife  the  pro- 
perty lit  qoeftion,  but  rather  to  let  it  p.tfs  as  it  was  dcviCcd  by  tbe  will  of  Dc  G  :  and  hi» 
confirmation  ol  his  will  by  his  codicil  could  not  carry  rt  funl^rr. 

But  even  if  be  had  Intended  to  exercife  a  dtvifing  power  by  the  will,  according  to  tbe 
cfWtts  carveu  out  by  Or.  C's  will  for  C.  and  A>  yet  be  afterwards  «ltend  that  mteot,  and 
took-a  new  eilatc  in  the  prcmiics  by  ftifttring  a  recovery,  the  ules  of  wiiicb  were  difi^nt- 
frmn  thofcof  Dr.  G.'*s  will;  relcrving  to  himfelt  a  power  or  appointment  by  deed,  wiU» 
or  codicil:  and  wtien  he  executed  a  codi&l  afterwards,  confirming  hiS  will  in  all  refpeds, 
except  where  altered  or  levoked  by  his  codicil,  and  then  making  Ipecific  alterations  as  to 
•ihcr  ptftk  of  bis  property,  without  reference  co  his  power  or  lo  tlie  property  in  qurAion  | 
(though  fudi  reference  be  not  eflentially  necefTury  to  the  execu  ion  of  a  power,  if  it  plainly 
a)>pear  that  the  party  meant  to  execute  it)  iMthing  appeared  to  Ihew  tliat  he  meant  to 
caecuie  the  power  by  hi«  codicil  confirming  his  will  gcneraUyy  fuppoGng  it  could  take  effcA 
ihrougU  the  n^edium  of  fuch. a  will 

of 
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of  the  heirs  of  the  body  of  Edvi*  Howortbs  atnd  for  de-*  i8o8. 
fault  of  fuch  ifluey  to  the  right  heirs  of  Edv).  Hovforth. , 
Dr.  Griffiths  died  in  1774 ;  on  whofe  death  the  devifeei 
Jdm  Hcwortb^  entered  upon  the  devifed  premifes*  and 
continued  feifed  thereof  until  his  death.  The  devifee» 
Edvf.  Hotuorti^  died  in  the  lifetime  of  Jfibn  Howorti, 
and  without  having  joined  with  his  wife  in  making  any 
appointment  purfuant  to  the  will  of  Dr.  Griffiths ;  leaving 
the  plaintiflFy  Eiizaieth,  his  widow,  and  four  children  by 
her,  viz.  Edward,  Douglafs^  and  Emma,  (all  fince  de- 
ceafed  without  iflue)»  and  the  phintiff  jinnaLoui fa  Lane. 
On  the  xpth  of  November  1 800,  after  the  death  of  Edw. 
Hovfortbi  and  his  firfl;  three  named  chlldreui  Jd)n  Ho^uortb 
made  his  will,  duly  executed  and  atteftedi  beginning,  <*This 
the  laft  will  of  me  John  Howortb^  of  Hay^**  &c.  and  he 
thereby  devifed  to  W.  Wilhins  and  H.  Allen^  and  to  the 
furvivor  and  his  heirs,  his  mefluage,  farm,  and  lands, 
&c,  called  Lumpadery^  in  ihe  pari(h  of  Lowes  in  the 
county  of  Radnor  /  and  alfo  his  dwelling-houfe  in  Hay^ 
&c.  (defcrlbiog  particular  parcels)  habendum  to  the  truf- 
tees  in  truft,  after  his  deceafe,  to  fell  and  difpofe  of  the 
premifes,  and  lay  out  the  purchafi^ -money,  viz.  the  firft 
1000/.  of  it,  in  real  or  government  fecurity,  and  apply 
the  intertrft  half-yearly  for  the  ufe  and  benefit  of  his 
fitter  Frances  Davies^  during  her  life,  and  in  the  mean- 
lime  out  of  the  rents  and  profits  of  the  devifed  eftates, 
(which  he  charged  with  the  fame)  to  pay  his  Gder  20/. 
half-yearly,  &c.  and  he  directed  the  remainder  of  the 
rents  and  profits  to  be  divided  and  paid  by  his  truftees 
amongd  his  nephew,  Tbo  Davies^  and  his  nieces,  Frances 
the  wife  of  the  Rev.  Morgan  Walters^  and  Mary  Ann 
the  wife  of  Captain  Richard  Norman^  i«4th  to  eatch,  and 
she  other  fourth  to  his  nephew  IVm,  Davlit  and  Mary 

R  ^  his 
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bis  wife,  and  their  children,  in  fuch  manner  as  the  tntfteev 
fliottld  think  proper.     And  as  to  the  farplua  (alc-tnonef 
above  the  i coo/,  to  be  laid  out  for  the  benefit  of  fome  of  the 
above-named  and  certain  other  of  his  relations  in  ccrtaitt 
proportions  and  for  fach  interefts,  as  were  therein  par*' 
ticularly  fpccified.     And  then  recitii>g  that  he  had  con- 
traded  with  fertain  perfons  for  the  purchafe  of  three 
dwelltng-houfes  in  the  town  of  i%,  with  an  orchard, 
&c.  and  was  to  complete  the  fame  on  the  ad  olFAruarj 
next,  on  having  a 'good  title  made  thereto ;  he  willed  that 
in  cafe  the  purchafe  fliould  be  completed  during  his  lifc^ 
the  premifcs  fo  rontradcd  for  ihodd  be  fold  by  his 
truftees ;  and  he  thereby  dircftcd  them  to  fell  and  difpofo 
of  the  fame  and  all  pther  bis  real  iftaUs^  in  fuch  manner 
and  at  fuch  time  as  he  bad  therein  before  direftcd  for  the 
{ale  of  his  eftates  mentioned  in  the  former  part  4>f  bia 
will,  and  U  pay  and  apply  the  money  arjfing  from  the  Jolt 
thereof  to  and  amonjtfi  his  faid  fevtral  nephews  and  nieces^ 
(children  of  his  fiftcr  Frances  Dawes)^  in  fiKh  propor* 
tions  and  in  fuch  manner  to  all  intents  and  purpo&s  at 
he  had  therein  before  dire£led  in  refpe&  of  th(&  money 
to  arifefrom  the  fiile  of  the  premifes  firll  therein  devtfed. 
And  as  to  his  perfonal  eftate,  after  payment  of  bis  debts 
and  funeral  expences,  he  4>eqtteathcd  as  foUows,  via*  <*  I 
^  give  to  the  widow  of  my  late  brother  Edwd.  Ho>wortht 
^  and  to  her  daughter  Mrs.  Lotsi/a  Lane,  5/.  each :  and  I 
<<  give  them  thefi  fihalt  fitms  only^  in  confideration  of  the 
*<  ample  provifion  made  'for  them  after  my  dtceafe  hy  the  late 
^  Dr.  Thomas  Griffiths,  mho  has  hy  bis  wll  deviftd  ta 
<*  them  certain  eftates  in  the  county  g^  Radnor,  mw  in  my 
'*  pojfejfion^  and  which f  though  I  could  now  legally  difpofe  off 
^  1  mean  fully  to  confirm  to  them  accordingto  the  intent  of 
«<  the  faid  will.*'    He  then  gave  to  his*  niecCi  Frances 

sa  WalterSf 


Wii.xjNe« 


w  THE  FoRTT-MiNTH  Tbar  OF  GEORGE  III.  •  S4S 

tTabirSf  all  his  iilver  phte  and  plated  goods,  and  to  his  i8o8« 
godfon  F.  AiUfi.  foil  of  the  faid  ivnry  Allen^  </. ;  and  the  ^— — 
itft  and  lefidue  thereof  he  gave  and  bequeathed  to  the  agait^l 
ftid  W.  Wtlktns  and  H.  Allen^  and  the  furvivor  of  them, 
hi$  executory,  ^e.  in  truft  to  be  applied  by  them  in  like 
manner  as  he  h;id  before  dire£ied  as  to  the  produce  of 
bis  real  ejlates  when  fold|  and  to  go  in  aid  thereof;  ap- 
pointing the  faid  W.  Wilkins  and  H.  Alien  his  executors. 
And  the  will  ended  thus :  **  In  wicnefs  whereof  I  have 
*'  to  this  my  laft  will  and  teftament  fet  my  hand  and  feal 
*''  the  19th  day  t>f  November  i8oo.  John  Hoimortb.  (L.S.)*'  * 
(with  the  fignature  and  atteftation  of  the  fubfcribing 
witaefles). 

By  indentures  of  leafe  and  releafe  of  the  20th  and 
;iift  of  March  i8oi|  between  John  Howorih  of  the 
firft  pait,  Henry  Allen  of  the  fecond,  and  Walter  WuJdne 
of  the  third  part  \  John  H^worib  conveyed  and  releafed 
the  premifes  fo  devifed  by  the  will  of  Dr.  Griffiths  to  the 
defendant  H.  Allen  and  his  heirs,  to  enable  him  to  become 
tenant  to  the  prscipe,  in  order  that  a  common  recovery 
might  be  fuffered  thereof,  which  fiiould  enure  to  the  ufe 
of  himfelf  {John  Howortb)  for  life,  with  lemainder  to 
the  ufe  of  fuch  perfons  and  for  fuch  ufes,  intents,  and 
purpofes,  as  he,  by  any  deed  or  by  his  lafl  will  ip  writing, 
or  by  any  codicil  thereto,  to  be  properly  atteded,  (houid 
limit,  appoint,  give,  grant,  or  dlfpofe  of  the  fame ;  and 
for  want  of  fueh  limitation,  appointment,  &c.  or  di{po« 
(ition,  to  the  ufe  of  EliT&abeth  Howorth  for  life,  fubjecl  to 
impeachment  of  wafte,  with  remainder  to  the  ufe  of  the 
plaintiffs,  John  Lane  and  Anna  Lcuifa  his  wife,  for  their 
lives  and  the  life  of  the  furvivor,  wi(}v  remainder  to  the 
ufe  of  W*  Daviejy  Thomas  Davies,  Frances  Walters^  the 
wife  of  the  Rev.  Morgan  Walters^  and  Mary  Ann  Norman^ 
^  wife  of  Richard  Norman,  all  therein  namedias  tenants 
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1808.        in  common  iu  feew    In  porfpance  of  thefe  deeds  a  cote* 
'  mon  recovery  of  the  premires  was  duly  fafFcred  in  the 

againji  Couft  of  Great  Sei&ons  of  the  county  of  Rmdn9r  at  the 
then  Spring  SeiEons ;  by  the  record  whereof  it  appears 
that  the  Great  Seffions  commenced  on  Monday  the  23d 

of  March  1801,  and  that  the  writ  of  fcifin  was  fued  out 
returnable  on  Friday  the  ayth  of  the  fame  month,  and 
that  the  iheriff  returned  the  writ  accordingly ;  having  by 
virtue  of  the  fame  writ  caufed  Ceifin  to  be  deHyeied  to 
Waliir  fKIkini  on  Thurfday  the  a6th  of  the  fame  month. 
John  Howortb^  on  the  25  th  of  the  fame  month  oi  March 
J  801,  made  and  publi(hed  (he  following  codicil  to  hi| 
willy  duly  executed  and  attefted ;  <<  A  codicil  to  be 
V  added  to,  deemed  and  taken,  as  and  for  part  of 
<<  the  laft  will  of  me  John  Hov^enh^  of  Hay^  &c.  dated 
<*  in  November  laft  paft.  In  the  firll  place!  cottfirtn  my 
«<  faid  laft  will  in  all  refpefis,  except  where  the  fame 
'«  (hall  be  altered  or  revoked  by  this  codicil.  Item,  I 
««  gi?e  to  JVm.  Proffer^  fon  of  Wm,  and  E!i%,  Pmjffer^ 
y  of  Hay^  he.  all  that  me0uage,  &c.  wherein  Wm. 
«<  Proffer  the  elder  doth  now  dwell,  3cc.  tohold  to  the 
**  faid  Wm,  Proffer  the  younger,  his  heirs,  &c.  Iteip,  I 
<^  give  unto  i'Vanr^/,  wife  of  Mwgan  Walters^  of  1/tfy,  &c. 
<^  her  heirs  and  affigns,  all  my  houfchold  furniture,  plate, 
*<  &c.  for  her  fole  ufe,  &c.  In  witnefs  whereof  I  the  faid 
«  John  Hov>orth  have  to  this  codicil,  nnhich  1  declare  part 
<<  offnyfaidivillj  fet  my  hand  and  feal,  this  25  th  of  March 
<f  1 80 1  •'*  The  teftator,  Jeim  Honvortb^  at  the  time  of 
making  the  codicil,  had  no  real  eftates  except  the  eftatea 
mentioned  in  his  will.  When  John  Howorlh  fuflered  the 
rvcoveiy,  and  made  his  faid  codicil,  the  plaintiffs,  John 
I^ane  ai>d  his  wife,  had  been  married  fevetal  years  with- 
out having  had  iflue*    John  Howoeth  died  on  the  29th  of 
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March  1801;  iuid  thereupon  the  plaintiflF,  Eiiz.  Ho^verth,         180S. 
entered  on  the  premifrs,  and  foon  afterwards  executed  a         lITc 
deed  of  appointmenc,  cociformable  to  the  will  of  Dr.      ^"^'^'f^^ 
Gfiffiths^  and  thereby  limited  the  premifes,  after  her  own 
deceafei  to  the  plaintiff  Anna  Louifa  Lam^  and  the  heirs 
of  her  body ;  and  the  plaintiffs,  having  fuffered  a  reco- 
very of  the  premifesy  exhibited  their  bill  in  Chancery 
againft  the  defendants,  praying,  among  other  things,  to 
have  the  title  deeds  of  the  premifes^ delivered  up  to  them. 
And,  on  the  8th  of  May  1807,  ^'^^  Lord  Chancellor  or* 
dered  this  cafe  to  be  ftated,  and  the  following  queftion 
to  be  put  for  the  opinion  of  the  Court,  viz.  Whether  the 
plaintiffs  took  any  and  what  eftate  in  the'premifes  under 
the  will  and  codicil  of  John  Haworth  f 

The  cafe  was  firft  argued  in  laft  Afichae/mas  term,  and 
again  in  laft  Trinity  term ;  the  Court  having  directed  it 
to  ftand  over,  upon  an  intimation  that  certain  parts  of 
the  will,  which  were  not  ft^ted  in  the  cafe  as  diredled  by 
the  Lord  Chancellor  to  be  fmt  for  the  opinion  of  this 
Court,  had  been  afterwards  added  by  confcnt  of  parties ; 
until  it  WAS  afcertained  that  hts  LordOiip,  upon  fuch  new 
ftatement  of  fa£l6,  entertained  any  dcubt  on  ^hich  he 
w;is  defirous  of  having  the  advice  of  this  Court.  And 
Lord  EiUnboroiigh  C.  J.  faid,  that  the  Court  did  not  (it 
to  anfwcr  cafes  which  the  parties  themfelves  chofc  to 
bring  before  them  in  this  form  for  their  opinion.  And 
that  v^ry  recently  the  Court  of  Common  Pleas  had  re- 
fufcd  to  hear  a  cafe  argued  before  them  which  had  been 
fcnt  there  by  agreement  between  tlie  parties  concernecli 
without  the  dcHre  of  the  I^ord  Chancellor, 

Abbott^  for  the  plaintifls,  contended  that  the  plaintilfs 
(opk  under  the  will  and  codicil  of  John  HQwortb  fuch 
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eftates  as  tbey  woold  hare  taken  under  the  will  of  Or. 
Tbo.  Griffiths^  if  J,  Howorth  had  not  fuffercd  a  Ttcovcry  % 
againft  yjz.  that  the  plaintiff  Eiizabtth  Howortb  took  an  cftate 
for  life,  with  a  power  of  appointing  to  the  plaintiflF  AH$ta 
Lous/a  Lane,  or  in  default  of  appointment^  that  A.  Lm 
Lane  took  in  tail.  Then,  after  obfeiring  upon  the  dates 
of  the  feveral  h€ts  and  proceedings  relating  to  or  affe&ed 
by  the  recovery  i  as  that  the  will  of  J.  Howortb  was  of 
the  J  9th  of  November  i9oos  the  deeds  to  lead  -the  ufea 
of  the  recovery »  of  the  20th  and  21  ft  of  March  1801 ; 
the  codicil,  of  the  25th  of  the  fame  month }  that  the 
Great  SelEons,  in  which  the  recovery  was  fufieredy  com- 
menced on  the  23d  of  the  fame  March  \  that  the  writ  of 
feifin  was  returnable  on  the  27th9  and  the  ihcriflF's  return 
that  he  had  caufed  feifin  to  be  ddtTcrcd  on  the  26th  } 
(which  day  was  not  material  («) ;)  on  which  fads  the  re* 
covery  muft  be  taken  to  be  as  of  the  firft  day  of  the  Great 
SefEonSj  according  to  Shellf%  ca(e  (i)i  and  therefore 
prior  to  the  codicil :  though  he  obfrrved  that  the  cafe 
Ihould  have  ftated  the  firft  prpcefs,  which  was  the  writ 
of  quod  ei  deforciat,  before  the  codicil :)  he  argued  the 
cafe,  Firfti  as  if  the  recovery  had  been  fuffercd  by  John 
Ho^^ortbf  without  any  declaration  of  its  tzfes ;  fo  as  to 
have  given  him  the  fee.  Then  the  cafe  would  have  ftood 
thus — The  teftator,  ydn  Howorth^  having  obtained, 
through  the  bounty  of  Dr.  Griffiths,  fuch  an  cftate  as 
enabled  him  to  obtain  con^plete  dominion  over  it  by  fuf- 
fering  a  recovery,  whichi  if  he  had  not  fofiined,  the 
plaintiA  would  take  the  cftate ;  being  by  fuch  recotrefy 

» 

(«)  Gseirigbt  V.  Kighji  t  H,  Bloc.  46.  and  5  Term  Rtf.  177.  and  vide 
SehafM  V.  Selwjm,  s  £scrr.  1131.  The  writ  of  feifin  ts  never  in  faA  cxe- 
cQted . 

{I)  I  <^  93* 
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fcifed  in  fee,  aaakes  his  will,  whereby,  after  making  pro- 
vifion  for  feretal  other  relations,  he  gives  to  the  plaintiflFs, 
Elhabiib  and  Anna  Leui/a^  only  5/.  each  ;  obferving  that         doiffi 
he  does  this  becaufe  *<  of  the  ample  proviCon  made  for 
<*  them  after  my  deceafe  by  the  late  Dr.  Grjjffltbi,  who 
f<  has  by  his  will  devifed  to  them  certain  eftates  in  the 
^  county  of  Radnor,  now  in  my  pofleiSon,  and  which, 
'<  ibcugb  I  could  now  kga/ly  dijpoft  of,  1  nuan  fully  to  con^ 
^  firm  to  tbm,  according  to  tbe  intent  of  tbe  faid  notll^ 
The  eflfeA  of  that  would  be  a  devife  to, them  of  the  fame 
eftates  as  were  deyifed  by  Dr.  Griffitbs'  will,  by  reference 
to,  and  through  the  medium  of,  that  will*    It  would 
then  be  like  the  cafe  of  Milford  v.  &mitb,  which  is  thus 
reported  in  i  Sii/t.  225.    A.,  being  feifed  in  fee,  in  confi* 
deration  of  marriage,  covenanted  to  levy  a  fine  to  certain^ 
ufcS}  but  no  fine  was  levied.    Then  A.,  reciting  this 
deed,  by  his  will  <<  devifes  and  confirms  all  eftates  given 
<*  and  granted  to  his  fon  in  marriage,  according  to  the 
*<  deed,*'     And  the  Court,  on  a  fpecial  verdi£t|  held  that 
the  will  had  reference  to  the  deed,  and  pafled  fuch  lands 
and  eftates  as  were  intended  to  be  conveyed  by  the  deed 
and  fine.     If  the  word  danfc  had  been  in  the  will,   it 
could  hardly  have  borne  an  argument ;  but  by  the  report 
of  the  fame  cafe  in  4  Mod.  131.,  which  profeiTes  to  give 
the  wt^rds  of  the  will,  they  were  <<  Item,  I  do  ratify  and 
**  make  good^*  &c.i  in  i  &boHD.  350.  they  are  "  ratify  and 
confirm  C^  and  in  Comb*  195.  the  words  are,  <^  I  do  hereby 
**  mate  good  and  confirm  the  eftates  granted  in  marriage 
*<  for  the  ufe  of  my  fon,"  &c.    Here,  then,  taking  the 
recovery  as  fuffered  prior  to  the  codicil,  and  to  the  will  as 
fpeaking  from  the  date  of  the  codicil,  the  word  confirm^with 
reference  to  Dr.  Grifitb/  will,  is  equivalent  to  the  word 
^kwfef  and  (hews  the.  intent  otjobn  Honoortb,  the  teftator, 

to 
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i8o8.        to  be,  that  the  plaifitifls  fliould  haye  hj  his  will  the  fame 
""""^         eftates  and  interelts  as  they  would  have  had  under  the 

Lake  .  ' 

mgainji        will  of  Dr.  Griffith^  fuppoQng  no  recovery  had  been  fuf- 
fered  :  the  codicil  operating  as  a  republication  of  the  will 
in  rtfped  of  every  thing  not  thereby  altered.     ThcOf 
2dly,  The  declaration  of  the  particular  ufea  of  the  re« 
coveiy  will  not  differ  the  cafe  from  what  it  would  have 
bf  en  if  the  ufe  had  been  declared  merely  to  Jebn  Ho* 
ovarii  himfclf  in  fee.     In  faft  he  was  then  feifed  for  life 
only,  with  a  power  of  appointment  by  deed^  will^  or 
codicil  i  and  in  default  of  fuch  appointment,  remainder 
to  Elizabeth  Howortb  for  life ;  remainder  to  John  Lam 
and  Anna  Louifa  his  wife  for  their  lives  and  the  life  of 
the  furvivor;  with  remainders  oven     And  he  had  by 
his  will  dcvifed  to  thtfe  perfons  the  fame  eftates  and 
Intercfts  as  they  would  have  taken  under  Dr.  GriffitU 
will.     The  import  then  of  John  Hoivarth*%  will  is  this; 
*<  Dr.  Griffiths^  meant  to  give  you  certain  lands  and  fot 
certain  iiitcrcils  fpecificd  in  his  will*     I  have  the  power 
of  preventing  this  ^  and  I  have  already  done  an  aA  by 
which,  if  I  do  not  make  a  change,  you  will  derive  a  lefs 
intcicll  than  Dr.  Griffiths  mCiint  to  give  yoti :  but  I  chufe 
you  fliouId  have  exa£tly  what  he  meant  to  give  you  ;  and 
for  that  reafon  I  give  you  only  nominal  legacies.    T»ke^ 
therefore,  fuch  eftates  ai^d  intercfts  as  are  exprefled  in 
Dr.  Grijfithf  will/'    This  would  operate  as  a  good  exe- 
cution of  his  power  of  appointment :  and  for  this  purpof« 
a  precife  and  formal  reference  to  the  power  is  not  necef- 
iary  ;  as  was  faid  by  Lord  Thurlonv  in  Afidr^ws  v.  ^m- 
mot{a)^  and  may  be  colleded  from  other  Cafes  [b).    3dly^ 

(tf )  %  Br9.  Chan.  Rtp.  303. 

{b)  Vide  Standtn  v.  SfndtH^  %  ViJ*  ju-n,  599.  aod  flslis  y.  M^tgerMtrnf 
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Confidering  the  cafe,  as  it  really  isi  that  is,  the  will  as        l8o8. 
haTiog  been  made  prior  to  the  recovcrjr,  and  the  codicil        " 
afterwards,  the  codicil  is  a  republication  of  the  will,  and        mgaittH 
makes  the  latter  fpeak  after  the  recovery.    This  is  now 
fully  fettled,  by  Acherley  v.  Fimon  (a).  Doe  r.  Davy  {b}^ 
Bamet  v.  Cronvi  (f),  and  Pigott  y.  Waller  (d).     It  will 
be  objcded,  however,  that  by  giving  this  efFe£l  to  the  co- 
dicil, it  will  be  attributing  to  the  words  of  the  will  a  dif- 
ferent meaning  from  that  which  they  had  when  the  will 
was  made :  but  if  the  legal  eSkCt  of  the  codicil  be  to 
make  the  will  fpeak  from  the  date  of  the  codicil,  the  mean- 
ing of  the  words  muft  be  taken  at  that  date.     The  inten- 
tion of  the  teftator  muft  in  the  firft  place  be  fought  for  in 
the  words  be  has  ufed  ;  though  ic  may  be  admitted  that 
if  it  elfcwhere  appear  that  the  ordinary  fenfe  of  the  words 
does  not  czprefs  the  intention,  another  fenfe  may  be  given 
to  them.     But  that  muft  be  (hewn  clearly,  otherwife  the 
ordinary  fenfe  of  the   words  muft  prevail.     It  is  clear 
however  that  the  ordinary  fenfe  of  them  is  not  contrary 
to  the  true  intention  of  the  tcftator,  who  certainly  meant 
thcfe  plaintiffs  to  take  the  fame  eftates  they  would  have 
bad  under-  Dr.  Griffiths^  will ;  though  he  inaccurately 
ftates  in  his  will  that  he  had  then  a  legal  power  of  dif- 
pofing  of  the  property  in  queftion  ;  which  he  had  not  in 
him  then ;  though  he  might  acquire  that  power  at  any 
time  by  fuffering  a  recovery,  as  he  afterwards  did*    Then 
the  codicil  made  after  the  recovery,  and  confirming  the 
will,  muft  be  taken  to  have  infentionally  adopted  the  lan- 
guage of  the  will  as  applied  to  the  then  exifting  ftate  of 
things,  when  he  had  acquired  that  power.     ^Le  Blanc  J. 
May  it  not  be  argued  that  the.teftator  John  Howortb  did 

(«)  Com.Ref.  3SX.  {I)  C9wp.  15s. 

{c)  4  Bro.  Chan.  Caf  1.  and  1  ye[,jitii.  436.  (i;  7  /V/./tfi*.  98. 
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iSoS.        >iot  mean  to  difppfe  of  this  property  at  all  by  his  will)  but 
•"  meant  to  leave  it  to  pafs  as  it  vould  do  under  the  will  of 

agm»»  Pr«  Grijfiti^f  fuppofing  that  he  did  not  bar  \ht  entail| 
which  at  that  time  he  had  not  done  ?  There  is  the  diffi- 
culty* Suppofe  he  had  faid  in  terms^  *f  Though  I 
have  the  power  by  fuSering  a  recovery  to'difpofe  of  this 
property  j  yet  I  do  not  mean  to  difpofe  of  it,  but  fliall  let 
it  pafs  to  thofe  in  remainder  under  Dr.  GrrffHbi*  will.^ 
Lord  EUenhrougb  C.  J.  S|ippofe  ^e  had  only  faid  as  to 
diis  eftate,  <<  I  (hall  leave  it  to  go  to  the  perfons  to  whom 
Dr.  Griffiths  has  devifed  it.**]  The  words  ufe4  in  the  will 
are  ftionger,  when  he  fays  fhat  he  <<  means  fully  to  cott^ 
firm  it  to  them,  according  io  the  intent  of  the  faid  will  ;'^ 
for  that  is  an  adoption  of  the  fame  intent ;  and  a  conjlf* 
motion  of  an  eftafe  by  one  who  has  powdr  to  convey  ope- 
rates as  a  grant  of  it.  Then  when  he  afterwards  conjlrmtj 
his  will  by  the  codicilf  he  bad  the  povcr  which  he  before 
fuppofed  himfelf  to  have. 

^Owen^  control  aflitming  for  the  purpofe  of  the  argu- 
ment that  the  recovery  was  complete  before  the  date  of 
the  codicil)  firft  argued  the  queftion  how  far  the  codicil 
was  a  republication  of  the  will,  as  to  the  property  ii| 
difpttte,  in  which  the  teftator  had  acquired  a  new  eftate 
fubfequent  to  the  will.  Down  co  the  cafe  of  Acb* 
arley  y.Vcmon{a)  the  decifiolDS  had  been  uniform)  as  was 
faid  by  the  Mafter  of  the  Rolls  in  Pigott  v.  Waller  {h\ 
that  after-purchafed  lands  could  not  pafs  without  an  ac- 
tual republication  of  the  will :  but  even  in  AcherUj  v. 
Vermn  the  Houfe  of  Lords  did  not  determine,  that  every 
codicil  duly  executed  woohhrepublifli  a  will :  but,  as  the 

(#)  C$w.  Rff  381.  {h)  tV*}  jun.  iiS. 
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ilafter  of  the  Rolls  eonfidercd,  it  is  a  c^ueftion  of  intintwi         x8o8« 
Upon  the  particular  wording  of  the  codicil  in  each  cafe* 
The  ground  the  Judges  took  in  Acbiriej  v.  Fermfif  at  ap«* 
pears  from  what  Lord  Hardvficii  faid  in  Gsbjdn  t.  Ro^ 
gers  (a),  wasy  that  the  words  of  the  codicil  referring  to 
the  words  of  the  will,  they  were  fo  incorporated  together 
that  they  necefiarily  made  but  one  in(trument<    In  Bame$ 
T.  Cr^fve  (b)  the  Lords  Commiflioners  decided  on  the 
fame  ground.     It  is  fo  dated  by  the  Mafter  of  the  Rolls, 
in  Pigoit  V.  Walter  (r) :  for  the  firft  codicil  was  begun 
upon  the  laft  (heet  of  the  will,  anj  continued  to  another 
flieet}  and  the  fecond  codicil  duly  atteded  was  begun 
upon  the  laft  (heet  of  the  firft*     And  there  was  this  fur* 
ther  circumftance,  that  the  will  afTumed  to  pafs  all  th0 
eftates  the  teftator  might  6\e  feifed  or  poflfeiTed  of:  as  it 
did  alfo  in  Achtrlej  r,  Virnw.    And  finally  his  Honbr 
determined  Pigott  v.  Waller  (which  he  admitted  was  not 
materially  different  from  the  prefent  as  to  the  queftion  of 
fepublication  of  the  will)  on  the  ground  of  an  apparent 
intention  in  the  teftator  by  his  codicil,  direded  to  be  an** 
nexed  to  his  will  and  ma^ie  part  thereof,  and  referring  to 
and  altering  it  in  part,  to  tepubliQi  his  will.     But  in  Lady 
iiratbmore  v.  Bowet  {d)f  (which  has  never  been  over- 
ruled, (though  Lord  Kenjon  admitted  that  a  codicil,  con* 
firoiing  a  will  of  lands  in  general  words,  will  pafs  land 
purchafed  in  the  interval ;  yet  he  ftates  the  queftion  to  be 
whether  it  were  the  intention  of  the  deviCof  to  pafs  by 
that  codicil  any  thing  more  than  would  have  pafled  by  the 
will  itfelf ;  and  in  that  cafe  the  after-purchafcd  landa 
were  held  not  to  pafs,  by  reafon  of  the  word  faid  (faid 
lands)  in  the  codicilj  which  confimed  it  to  the  fame  landa 

(tf)  AmkL  97*  (ii)  4  Broach,  G^.  2.  and  z  yej,ju7u^%^» 

{€)  7  VtJ^jmt,  iflOt  (<^>  7  TVm  Ar/.  487. 

before 
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1 8o8*        before  given  by  the  wiiL    Then  adlj,  taking  the  codicil 
-         to  have  been  a  republication  of  the  willj  the  qaeftion  is* 

Lanc 

Ag^infi        whether  upon  the  face  of  the  two  inftruments  there  ap* 
pears  to  have  been  any  intention  in  the  teftator  to  difpofe 
of  this  eftate  which  he  had  not  at  the  time  of  making  the 
willy  or  to  execute  the  power  of  appointment  which  he 
had  at  the  time  of  making  the  codicil.     It  is  admitted 
that  John  Howorth  when  he  made  his  will  had  no  power 
to  difpofe  of  the  eftate.    He  appears  to  have  accurately 
knovirn  what  property  he  had  ;  and  he  makes  a  diftinft 
difpofition  of  difierent  parts  of  it«     And  after  diredliog 
the  fale  of  certain  eftates  by  his  truftees,  and  making  a  dif> 
pofition  of  different  fums  to  different  relations^  he  diro£is 
his  truftets  to  fell  certain  newly  purchafed  houfes  **  and 
all  other  bis  real  efiatts^*  in  fuch  manner  as  he  had  before 
directed  for  the  benefit  of  his  nephews  and  nieces.  Then 
he  goes  on  to  ftate,that  with  ccfpeA  to  the  eftates  in  the 
county  of  Radnor^  then  in  his  poffeflion  under  the  will 
of  Dr.  Griffiths^  <<  though  \  could  now  legally  difpofe  of 
<<  them.  I  mean  fully  to  confirm  to  them  (the  devifeea  in 
'*  remainder  under  Dr.  Griffithj*  will)  according  to  the 
«<  intent  of  the  faid  will.''    Then  what  is  this  in  effeft 
but  faying,  *<  I  know  that  I  am  tenant  in  tail  of  thefe 
eftates,  and  that  I  might  make  them  my  own  by  fuffering 
a  recovery ;  and  that  if  I  do  not  fuffcr  a  recovery,  yon^ 
the  devifees  in  remainder  under  Dr.  Grsfiibs*  will,  will 
take  after  me  the  eftates  which  he  has  given  you*     And 
I  hereby  (hew  you  that  by  not  making  them  my  own  and 
difpofing  of  them,  you  the  devifees  wilt  not  fucceed  to 
them  by  any  miftake  or  inadvertence  of  mine ;  but  be* 
caufe  I  purpofely  forbear  to  fuffer  a  recovery  of  them 
and  to  make  any  difpofition  of  them  ;  meaning  that  you 
(ball  fuccecd  to  them  by  my  permillion  according  to  the 

ipteni 


IN  f  bB  Forty -KiKTH  Year  of  GEORCE  III.  ^  25^^ 

intent  of  hit  will."  This  is  ho  devifo  of  the  property ;  but        1 8o8. 
a  notification  that  he  did  not  mean  then  to  exercife  the        T 

Lank 

power  of  difpofition  which  he  knew  he  might  acquire  by  ^s^^^fi 
fuffering  a  recoyery.  Bat  the  teftator  afterwards  altered 
his  intention^  and  did  fuffer  a  recovery ;  and  by  the  deed 
to  lead  the  ufes  he  aSually  gives  to  the  phintiS  E/izaheti 
Howorth  and  A.  L.  Lane  mere  life  eftates,  being  lefs  in- 
terefts  than  they  Would  have  taken  under  Dr.  Griffiths^ 
will;  with  remainder  over  in  fee  to  the  nephews  and 
nieces.  But  ftill  looking  to  the  poflibiliry  of  his  again 
altering  his  mind,  or  having  ifliie  of  his  own,  the  tefta* 
tor  referves  to  himfelf,  after  the  limitation  of  his  own  life 
eftate,  a  power  of  appointment  by  deed,  will,  or  codicil 
properly  attested.     Then  taking  the  codicil  to  be  after  the  <" 

recovery  fufiered,  and  to  be  a  republication  of  the  will, 
what  more  can  it  do  than  to  bring  the  words  of  the  will 
down  to  its  own  date,  and  to  declare  the  intention  of  the 

teftator  as  it  is  tp  be  colle£led  from  thofe  words  at  that 
period,  the  fame  as  if  it  had  reftated  the  will.  The  co* 
dicil  does  not  affe£l  to  exprefs  any  new  intention  of  the 
teftator  refpefling  this  property :  it  is  a  fimple  confirma- 
tion of  his  will  in  this  refped,  and  confequently  a  con- 
firmation of  his  intention  at  the  time  of  making  his  will. 
And  there  is  no  cafe  where  a  codicil  republifliing  a  will 
has  been  held  to  give  a  different  fenfe  to  the  words  than 
what  they  would  have  borne  at  the  time  of  making  the 
will.  In  M'llford  v.  SwiVA  {a)  the  will  which  referred  to 
the  deed  was  only  held*  to  pafs  fuch  lands  and  for  fuph 
eftates  as  were  intended  to  be  conveyed  by  the  ditt^  and 
fine:  and  if  the  teftator's  intention  appeared  to  devife 
thofe  eftates,  it  was  matter  of  indifference  whether  he 
named  them  exprcfsly  in  the  will,  or  by  reference  to  the 

(«)  fc/x.  115. 

deed  . 


9ts6  CASiSS  IN  MtCHAELMAS  TEKU 

i8o8.  deed  in  which  they  wete  incladed.    But  hefc  it  appestt 

*--*^  by  the  will  that  the  teftator  did  not  mean  to  derife  fliefil 

asmnji  tftatcSt  which  he  had  not  the  power  of  derifing  at  that 

WxLSrivt. 


time^  but  to  learc  them  to  pafs  by  Dn  Grifitb/  will ;  and 
that  bteqtioA  inA  defeated  by  the  recovery^  whieh  gave 
him  a  new  eftate*    But  if  the  effed  of  the  r^ublication 
of  the  will  be  to  paCi  any  after^acquired  property  which  id 
within  the  words  of  tt»  thongh  not  within  the  teftator'5 
intention  at  the  time  of  the  wiU ;  the  only  words  capable 
of  paffing  this  property  are  thofe  whereby  he  dirc£ts  hia 
truftees  to  fell  and  difpofe  of  <<  all  dber  his  real  efiaUs^ 
&c*  in  the  manner  before  dire£^ed|  and  to  pay  and  aj^l^ 
the  money  arifing  from  the  fale  amongft  the  defendant^ 
his  nephews  and  nieces  there  namedi  For  at  the  time  of 
executing  the  codicil  thefe  were  hu  real  eftatesj  thongb 
the  words  were  ufed  in  the  will  in  a  different  feofe^ 
Sdlyy  As  to.the  codicil  and  will  being  an  execution  of  the 
power  refenred  to  Jthn  Hvworib  by  the  deed  i  aldioif  h 
it  be  not  neceflary  that  the  inftrument  etecating  a  power 
ihould  refer  exprefsly  to  the  powers  as  in  Sttmdenn 
Stmnden  (n),  where  one  deviC^d  aO  her  eftateSf  and  had 
none  other  to  give  but  under  the  po#er }  yet  here  the 
fame-objefilion  applies  as  before  ftated$  it  muft  appeal 
that  the  perfon  baring  the  power  meant  to  pafs  the  eftate 
by  his  own  z€tf  and  not  to  leave  it  to  pais  by  the  aA  of 
another.    The  rule  was  laid  down  by  Lord  Thurbw  ill 
Andriws  v.  Emmott  (i),    that  *'  if  a  man  difpofe  of  that 
over  which  h^  has  a  power,  in  fuch  a  manner  that  it  ia 
impoflible  to  impute  to  him  any  other  intention  but  that 
of  executing  the  power,  the  zlk  done  (ball  be  an  execu* ' 
tion  of  the  power.    But  the  do£lnne  is  not  carried  by 
any  cafe  further  than  this*'*    Befides,  here  the  words  of 

(«)  %  Ftf.jm  5S9.  (^}  s  Sn.  Cb.  Ca/.  303. 

the 
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tbe  power  look  to  a  will  or  codicil  to  be  executed  \  it  i$  to         i8o8. 
appoint  to  the  ufe  of  any  perfon  as  he  by  deed  or  will,  &c., 
to  be  properly  zttt^tA^Jhould  limit  or  appoint.   This  could         agmnji 
vot  be  intended  of  a  will  then  aAually  made,  and  the  diu 
poCtion  of  which,  if  any,  was  completely  at  variance  with 
the  deed  referring  the  power.    Then  fuppofing  the  codi- 
cil  to  bring  down  to  its  date  the  words  of  the  will,  it  could 
nol^ive  a  new  fenfe  to  them,  nor  to  the  words  of  the 
deed.     But  it  is  impolTible  to  impute  to  the  teilator  an 
intention  to  execute  this  power  by  bis  codicil,  the  utmoft 
operation  of  which  can  be  to  republifli  the  words  of  the 
will.     For  wheii  he  made  his  will,  it  is  clear  that  he  did 
not  mean  to  alter  the  difpofition  of  the  property  made  by 
Dr.  Griffitbi  will :  but  he  aftcfwards  altered  his  mind, 
and  fuffered  a  recovery,  referving  to  himfelf  a  life  eftate 
#ith.  a  general  power  of  appointment.    Then  It  muft  be 
fuppofed  that  he  meant  by  the  codicil  to  fet  up  the  will 
of  Dr.  Grifiths  in  order  to  give  an  eftate  tail  to  Mrs.  Lane^ 
by  which  he  would  have  defeated  his  own  ifluc,  in  cafe 
he  had  any ;  and  by  which  he  would  dcftroy  the  opera- 
tion of  the  recovery  and  the  deed  to  lead  the  u(es,  which 
he  had  but  juil  before  executed.    4th]y,  If  the  will  be 
fet  up  by  the  codicil,  as  devifing  the  property  according 
to  the  limitations  of  Dr.  Griffiths*  will,  the  limitation  to 
the  plaintiffs  will  be  aCter  an  indefinite  failure  of  iflue  of 
tbe  teftator  himfelf,  and  therefore  void :  for  he  cani^ot  be 
taken  to  have  dcvifed  firft  to  himfelf  in  taiU  ' 

Abbott^  in  rcplyi  faid,  that  the  reference  to  Dr.  Grlf'^ 

fithi  will  mUft  be  taken  to  be  partial  and  not  general,  a^ 

giving  only  to  the  plaintiffs  the  cflates  which  they  would 

have  taken  under  that  will*     [Lord  Elknborough  €•  J. 

What  words  would  you  infert  in  carving  out  the  eftates 

Vol.  X,  S  that 
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i8o3.  that  thefe  feveral  perfons  would  take,  to  make  an  effectual 

j^^^  republicatioa  of  the  will :  you  could  not  make  the  tefti- 

againfl  X.OX  dcvifc  to  hiRifclf  ?]  If  thc  teftatof  had  left  z  fen,  he 
would  have  taken  an  cftate  tail,  with  remainder  in  tail  to 
the  plain ttflF  Etizabetb^  &€•  {,Bajley  J.  SuppoCng  an 
elder  fon  of  the  teftator  had  died  in  the  teftiitor'a  life- 
time, leaving  a  fon  ;  then  that  fon  would  not  hire  taken^ 
if  you  fuppofe  the  teilator  to  have  dcvifed  to  his  eldeft 
fon  in  tail,  remainder  to  his  fecond  and  other  fbm  in  tail.^ 
In  that  event  it  would  be  neceflary,  to  effcAuate  the  in- 
tent,  to  introduce  a  remainder  in  tail  to  the  fon  of  fuch 
eldeft  fon.  [Le  Blanc  J.  Thc  obje£lion  to  this  conftruc- 
tion  is  that  it  introduces  fo  many  dillinQ  limitations 
Vhich  are  not  to  be  found  in  Dr.  Griffiths*  will,  to  which 
the  teftator  referred.^  If  the  teftator  be  taken  as  refcr*^ 
ting  to  the  whole  'of  Dr.  Griffith/  will,  then  fuch  a  cou- 
ftruAion  muft  be  put  upon  it  as  would  be  conCfteiit 
with  the  whole  of  his  intention,  which  was  that  all  the 
{flue  of  the  teftator  himfelf  and  their  ifltie  fliould  take 
cftates  tail  in  fucceflfion  before  the  eftate  went  over:  but 
it  may  alfo  be  taken  to  refer  to  fuch  parts  only  of  Dr. 
Griffiths^  will  as  gave  eftates  to  the  plaintiffs.  And  in  the 
event  none  of  the  difEculties  fuggefted  would  arife. 
Then  this  conftru£^ion  will  not  make  the  codicil  give  a 
different  meaning  to  the  words  of  the  will  than  the  tefta* 
tor  intended  at  the  time ;  for  he  conceived  that  he  had  a 
power  of  difpofing  of  the  property  when  he  made  his 
will,  and  therefore,  however  miftaken  in  that  faO,  his 
intention  was  the  fame  at  both  times.  [Lord  EHenh^ 
rough  C.  J.  May  he  not  have  meant  by  the  words  he 
ufed,— *<  I  could  hare  defeated  Dr.  Griffiths'  will;  but 
I  will  not)  you  (hall  take  under  it  as  he  meant  you  to 
take;"  without  executrdg  any  devlfing  power  at  all?] 

Sul 
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But  then  he  confirms  the  will,  which  afltimes  a  devifing         1808. 
power.     Then  it  is  clear  that  he  did  not  mean  by  the  ' 

Xrf  A  ri  K 

will  to  give  this  eftate  to  the  defendants,  by  the  dcvife  of      ^ji»n^ 

all  other  his  real  eftates  to  the  truftees,  &c. ;  becaufe 

he  gives  the  plaintifis  only  5/.  each,  in  confequence  of 

the  ample  proviGon  made   for  them  by  Dr.  Griffith/ 

wUI. 

Lord  Ellemborough  C.  J.  The  quellion  will  turn 
very  much  upon  the  intention  of  teftator ;  we  will  certify 
our  opinion. 

The  following  certificate  was  afterwards  fent : 

This  cafe  has  been  argued  before  us  by  counfel :  we 

« 

have  confidered  it,  and  ate  of  opinion  that  the  plaintlfTs 
did  not  take  any  eftare  in  the  prcmifes  under  the  faid 
will  and  codicil  of  the  faid  John  Howorth. 

Ellsnborough. 
N.  Grose. 
S.  Le  Blanc. 
John  Batlbt. 


SoANE  again^  Ireland  and  Others.  i^^flk 

IN  an  aQion  for  a  falfe  return  to  a  mandamus  for  ap-  -  An  allegation  in 
'  ,       -  rt  •        !»•    «     •  ^declaration 

pointing  a  fexton,  the  lecond  count  Itated  that  7.  S.   that  one  was 
Champneys  was  feifed  in  fee  of  the  manor  of  Frootne  SeU   of  |r.,«„d  that 
'  %ifood^  with  the  appurtenances,  and  that  he  and  all  thofe   ^j^"^  e*ftace  ^he 
wbofe  eftate  he  has.  and  at  the  fcveral  times  hereinafter   *"*  «n  tbe>iv/ 

'  "  maifr  have  ira- 

mcmoriaUy  ap* 
pointed  a  Texton  of  the  parifli  of  F.y  is  fuftained  by  proof  ol  hfs  feiiin  of  a  q^aondnm 
mano^,  which  had  ceafed  to^  be  a  legal  manor  £er  dcfcft  of  freehold  tenants,  and  ciiiled 
now  only  by  repatation. 

S  %  men- 
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l8o8.        mentioned)  had  in  the  faid  manor,  wuh  the  appurteoances, 
.  for  the  time  being,  from  time  immemorial  have  had  cxcr- 

ugatnft  cifed  and  enjoyed,  nnd  been  ufed  and  ought  of  right  10 
have,  &c.  the  privilege  and  right  of  appointing  a  (extoa 
of  the  pariGi  of  Frootw  Selwood  when  the  office  wa«  and 
fhould  be  vacant.  It  then  ftated  the  vacancy  of  the 
office,  at  a  certain  time,  and  that  T,  5.  Cbampneys  duly 
appointed  the  plaintiff  to  it ;  and  that  the  defendant  Ire* 
land  being  then  the  vicar,  and  the  other  defendants  the 
churchwardens  of  the  pariflij  had  notice  of  fuch  ap« 
pointment,  and  ought  to  have  admitted  the  plaintiff  to 
the  office,  but  had  refufed  to  do  fo ;  in  confequence  of 
which  the  mandamus  iflued  to  them ;  to  which  they  had 
returned  that  the  plaintiff  was  not  duly  appointed  to  it  in 
manner  and  form  as  ftated  :  and  for  this  falfe  return  the 
a£iion  was  brought.  The  evidence  at  the  trial  at  Wdb 
was  that  Ft  oome  Selwood^  which  was  once  a  legal  manor, 
had  ceafcd  to  be  fo  for  fome  period  before  the  vacancy  in 
que  (lion,  for  want  of  any  freehold  tenants:  though  in 
all  otiier  rcfpe£ts  Mr*  Cbampnefs  right  was  proved  as  laid. 
£ut  for  this  <>bjedioQ  it  was  urged  that  the  plaintiff 
ought  to  be  nonfuited  \  his  right  to  the  appointment 
being  laid  as  appurtenant  to  his  alleged  feifin  of  a  manor, 
which  had  no  longer  any  legal  exiftence :  but  Bayley  J. 
over-rukd  the  objeflion^  aad  the  plaintiff  recovered. 
And  now 

PtU  Serjt.  moved  for  a  new  trial,  upon  the  deTefl  of 
evidence  to  fuftain  the  allegation  of  Mr.  Cbampnefz  feifin 
of  the  manor  in  right  of  which  the  prefctiptivc  privilege 
was  claimed      But  by 

Lord 
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Lord  ELt.RNBOhoO'GH  C.  J.     If  Froome  Selwood  were        1808; 
once  a  manor,  as  it  appeared,    this  prefcriplivc  right  - 

would  ftill  bdong  to  it,  thotigh  other  manerial  rights,  cgairp 
fuch  as  that  of  holding  conns  for  want  of  freehold  te- 
nants, might  be  gone  and  fevered  from  it.  It  would  flill 
be  a  manor  by  reputation  for  this  purpofe,  which  will 
fuiff  J  the  allegation ;  and  it  was  not  neceflary  to  prove 
it  a  continuing  manor  for  all  purpo&s. 

Pir  Curiam^  Rule  rcfufed  {a), 

{s)  Vide  Sir  MoyU  Fircb\  cafr,  6  Rf^^  64.  and  Rex  v.  The  EiJtof>  of 
CltJIer,  per  //<//  C.  J.  ^kin,  661,  2. 


DfNN)  OH  tbt  Demife  of  Brune,  Clerk,  agalri/l  frtdntjux, 

Rawlins.  . 

'T'HIS  was  another  ejefitment  brought  to  recover  other  Tcnmt  in  taJi 
lands  upon  the  fame  title  as  was  (latod  in  the  former  an  ancient  renc 
cafe  reported,  of  Roe  d.  B^Mney.  Prideaux{a).     The  de-  7/om^h/lcl^Ji' 
fendant  claimed  under  a  defe£live  leafc  made  by  the  laft   '"  P^flf^^**^" 

'  under  a  void 

tenant  for  life  under  the  power  there  ftatcd ;  which  Icafe   ^'^^^  g'anicd  hy 

tenant  for  lite 

referved  the  ancient  yeaily  rent  of  i/.  i8/.  6J.,  and  a  he-  undcrapowet, 

riot,  or  lA  5/.  in  heu  of  it;  and  this  rent  had  been  re-  vasueuf  wiiich 

ceived  by  the  leflbr  of  the  plaintiff,  the  firft  tenant  in  tail  ^nVot^mainua! 

under  the  fcltlement,  from  1795,  when  the  laft  tenant  for  ^y.^jg^udlV 

life  died,  up  to  Michaelmas  1805  ;  the  rack  rent  value  of  '"'''**  *?  '^^5' 

-*     ■  ■*  '  on  a  prior  day, 

the^premifes  being  30/.  a  year.     This  ejediment  was  ^»«»jou«  ii«*  ng 

brought  in  i8o(^,  and  the  demife  laid  after  the  laft  receipt  nodcc^toquiu 

of  rent,  but  before  the  ejedtment  brought ;  but  no  notice  himatrerpuur, 

io  quit  of  any  kind  had  been  given.    Wherefore  it  was  co|*ni[i*on  o7  a 

lawiul  poiTcf 
fion  eithn-  In  tbe  relation  of  tenant,  or  at  leaA  at  continuing  by  fuifcraace  uli  uuii.c 

(tf)  Ante,  158* 

S  3  objefled 
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1 8o8.       obje£led  at  the  trial»  that  the  receipt  of  this  ancient  te* 
Pj„„         fcrved  rent  by  the  tenant  in  tail  was. a  recognitioa  of  tha 
^"tf  Vni^*    defendant's  holding  under  a  tenancy  of  fome  fort ;  if  not 
Rawlimi.      as  tenant  from  year  to  year,  at  lead  as  tenant  at  will ;  and 
that  the  tenancy  could  not  be  determined,  fo  as  to  make 
the  defendant  a  (refpaflSrr  at  the  time  of  the  eje£lment 
brought,  without  notice.    And  the  defendant's  counfel 
put  his  cafe  to  the  jury  on  that  ground.   And  Bayky  J. 
before  whpm  the  caufe  was  tried  at  the  laft  aflizes  at 
JBodmin,  left  the  queftion  to  the  jury,  whether  by  this  receipt 
of  the  old  rent  the  leflbr  did  not  agree  that  the  defend- 
ant (hould  continue  in  poflelGon  until  he  received  fome 
notice  to  quit,  fo  as  to  legalize  his  pofleflion  in  the  mean 
'  time,  and  prevent  his  being  treated  as  a  trefpa^er  at  the 

time  of  the  e je£lment  brought :  the  learned  Judge  ob- 
ferving  that  the  demife  was  laid  on  the  ift  of  January 
x8o6,  which  was  before  the  delivery  of  the  declaration; 
in  anfwer  to  an  ^rgument  iirged  by  the  counfel  for  the 
leflbr  of  the  plaintiff,  that  taking  the  defendant  to  be  9 
tenant  at  will,  (which  he  bad  denied  j  contending  that 
there  w^s  no  tenancy  at  all  fubfiftbg  between  thefe  par- 
ties  0  the  bringing  of  the  ej^Ament  was  a  determination 
of  that  will.  And  the  jury  having  found  for  the  4e- 
fendant, 

Lens  Serjt.  now  moved  for  a  new  trial  00  the  ground 
that  there  was  no  evidence  to  be  left  to  the  jury  of'  any 
tenancy  at  all  fubfifting  which  it  required  any  notice 
to  deteripine  before  the  bringing  of  the  ejeflment;  the 
receipt  of  the  old  conventionary  rent  of  1/.  i8x.  6d.  being 
clearly  referable  to  the  void  leafe  under  the  power,  wfaicli 
had  been  determined  not  to  be  binding  on  the  tenant  ia 
fail ;  and  t^e  |;rcat  difparity  between  that  and  the  fair  raclj 


*   . 
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rent  of  30A  famifhing  no  ground  for  prefuming  a  con-        l8o8* 

trad  of  any  kind  between  the  parties  for  the  defendant  to        *•— - 

.  V.   .  ^«»^ 

hold  >a8  tenant  on  the  terms  of  the  void  Icafe.     And  he     dcm.  Brvwc 

•  ''  *  i?     >• 

referred  to  the  cafe  of  Right  v.  £awden{a)  as  in  point ;      RAwtnii. 

the  only  dlffcrrence  being  that  that  was  a  cafe  of  copyhold, 

but  the  principle  w^s  the  fame.     He  further  urged  the- 

diiEculty,  that  if  the  receipt  of  thr  old  rent  were  to  be 

confidered  as  any  evidence  of  a  contra£l  that  the  defend- 

ant  (hould  hold  as  a  tenant  at  all,  as  the  do£lrine  of  mo* 

dern  times  had  been,  that  what  was  formerly  a  tenancy  at 

will  was  now  to  be  confidered  as  a  tenancy  from  year  to 

year,  it  might  be  contended  that  he  was  entitled  to  the 

regular  notice  to  quit:  but  the  Court  having  decided 

againft  that  in  the  late  cafe,  it  feemed  to  follow  that  no 

notice  was  necciTiry  \  becaufe  the  relation  of  landlord  and 

tenant  did  not  in  fa£t  fubfift,  and  coul«1  not  be  implied 

from  this  evidence  from  the  mani fed  improbability  of  anj 

contrail  upon  fuch  terms. 

Lb  Blanc  J.  aflced  frpm  what  time  before  the  eject- 
ment brought  it  could  be  faid  that  the  defendant  became., 
a  trefpafTer  i  And  BayUy  J.  having  flatcd  as  before  men- 
tioned the  manner  in  which  the  quedion  had  been  left  to 
the  jury  }  the  Court  after  fotrie  hrfitation  granted  a  rule 
to  (hew  caufe,  Uc,  But,  on  a  fubfequent  day  in  the  term, 
Dampieff  who  was  alfo  of  counfd  for  the  plaintiiF,  in- 
formed the  Court  that  Mr.  Serjt.  Lens  and  himfelf  hzd 
confidered  more  fully  of  the  que; (lion,  and  were  fati&fied 
that  they  could  not  fupport  the  rule,  and  therefore  moved 
that  it  ought  be  difcharged  j  which  was  ordered  accord- 

jogly. 

U)  3  BtH,  aC. 
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I 

i8o8« 


Wijntj^ay^        Lord  Wcount  Galjlwat  againji  Mathew  and 

AbiN  9Ch. 

Smithson. 

Thetiutbority  T^HE  plaintiff  declared  on  a  pronatffory  note  m^tde  by 
to  bind  another  the  defendants  and  one  WJAtthoufe  deceafed  «n  the 

tf  cxtt^wd  «6^h  of  Z>^r«fi*rr  1805,  payable  fixry  days  after  date  to 
ll^'^iSnr'*  the  plaintiff,  or  order,  for  200/.  Tahie  rccei? ed  5  and  alfo 
naipes  \%  onir     on  the  Common  money  counts.     It  appeared  at  the  trial 

an  implied  *a-  '  •  "^ 

thor.ty^and        before  Lord  ElUnbor^ugh  at  Wifiminfttr  that  the  defend* 

may  be  rebutted  \  _-_. .    .      ^  •  t  -  . 

by  exprefs  pre.  anrs  and  WbUthcufi  were  partners  in  a  brewery ;  and  oa 

the  party  ukin^  ^^  ^^^  ^^  December  1805  Maibew  wrote  to  the  plaintiff^ 

from!^ri7  a"«ging  "^hc  mifcondua  of  his  partner  Smith/im,  in  confc- 

them,  that  the  qucncc  of  whxch  the  creditors  of  the  partnerfliip  had  io* 

c^hcr  would  not    ^  ^  ' 

be  liable  for  it.    fifted  on  the  payment  of  their  demands  1  that  there  waa 

Andihi>,  tho*  .  ••*..«., 

itwerereprc-  a  Certain  lum  to  pay  to  the  ezcile  m  a  feur  dayst  and  00 

holder  by  tl^  Tcfource  bttt  to  apply  to  friends/  and  therefore  reqnefting 

ruTfe/i'?^?  ®^  *^^  plaintiff  to  lend  him  his  acceptance  for  200I.   at 

that  tiie  money  ^^q  months,  for  which  he  would  fend  him  the  promiflbry 

advanced  on  it  '  * 

Wat  raifcd  for      notc  of  the  firoi  payable  four  days  before  the  plaintiff** 

thepurpoTeof  <, 

being  applied  to  acceptance  became  due.    In  coofequenQC  of  this  the  plain- 

partnerOitp^  ^  tiff  agreed  to  lend  his  acceptance,  and  Ma^evf  drew  the 

K»^*c?  pari  no^c  »o  quettion,  which  was  figncd  by  him  for  bimfelf 

£aaVrr*iied  ^"^  ^^  partners.    Mqthexp  immediately  procured  the 

Korean  he  re-  plaintiff's  acceptance  to  be  difcoonted,  and  applied  i8o/« 

coter  ai(3inft 

the  otiier  part*  0f  the  money  to  the  payment  of  the  partncrfliip  debtSs 
Qfthe  fum  fo.  referving  the  reft  for  himfelf.  9ut  the  note  in  qoeftion 
pSym^tVAhe  "®'  hfing  paid  when  demanded  of  the  defendants^  the 
d^Ta^ln  I  plaintiff,  after  renewing  his  acceptance  to  the  holder,  was 
feh  notice.        ultimately  obliged  to  pay  it  after  Wbitebouff%  death.  And 

now  Mathevf  having  let  judgment  go  by  def  ault,  Hmitljbm 
defended  (he  aAloa  on  the  ^und'tha^  ^e  piaiatiffy  be« 
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fore  he  took  the  note  to  queflion,  had  notice  of  an  adver-        i8o8« 

tifcmcnt  then  recently  publiihed  in  a  newfpaper  \g  Smith'    Lord  vfcooot 

fin,  wherein  he  warned  ail  pcrfoos  not  to  give  credit  to      Gailwat 

the  defendant  ilfA/£r«f  on  his  (SimV^n^s}  account^  and    MATHiwand 

that  he  would  no  longer  be  liable  for  drafts  drawn  by  thd 

other  partners  on  the  partnerfiiip  account.    This  USi 

being  proved,   Lord  ElkrAorough  C.  J.   held  that  the 

plaintiff  could  not  recover  upon  the  count  for  money  paid 

to  the  nfe  of  the  three  partners  \  the  payment  not  }javing 

been   in  fa  A  made  till  after  the  death  at  Whiteboufe : 

nor  upon  (he  count  on  the  prooiiflbry  note,  which  the 

plauqtiff  had  been  previoufly  warned  by  the  defendant 

Smitbfitt  that  Matbiw  had  no  authority  from  him  to 

draw  on  their  joint  account :  and  therefore  direAcd  a  non* 

fnir^  which 

Toppmg  now  moved  to  fet  afide  on  the  laft-mentioned 
ground ;  contending  that  one  partner  had  authority  by 
law  to  pledge  the  credit  of  hi^  copartners  with  his  own, 
on  the  partnerfiiip  account ;  and  that  the  plaintiff  had 
advanced  the  money  on  their  joint  account,  to  which  it 
bad  afteo^ards  been  for  the  mod  part  applied.  And  that 
the  declaration  of  the  defendant  Stmthfon,  that  he  would 
not  be  liable  for  the  contradls  of  his  partners  on  their 
joint  account,  could  not  get  rid  of  bis  legal  refponGbMity. 
And  that  at  all  events,  as  the  plaintiff's  acceptance  was 
difcounted,  and  iBoA  of  it  immediately  applied  to  the 
partnerfiiip  account,  tl^e  partners  were  anfwerable  for 
that. 

liE  Blimc  J.  Can  an  affumpGt  be  raifed  by  one  man's 
diCcharging  the  debt  of  another  whQ  defires  him  not  to 
4o  it  ppon  his  credit  ? 

6  l^oxi 


Mat 

SWITHION. 
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i8o8»  Lord  £llenborougb  C.  J.    The  general  aothority  of 

-  one  partoer  to  draw  bills  or  promiflbry  notes  to  charge 

\jcftA  Vilc9iiot 

Gallwat  soother  is  only  an  implied  authority:  and  that  implica- 
THKw  and  (ion  was  rebutted  in  this  in  (lance  by  the  notice  giren  by 
Smithfcn^  who  is  now  fought  to  be  charged*  which  reached 
the  plaintiff,  warning  him  that  Mathevf  had  no  fuch  an* 
thorlty.  It  is  not  eflential  to  a  p^rtnerfliip  that  one  part- 
ner ihould  have  power  to  draw  bills  and  notes  in  the 
partnerihip  firm  to  charge  the  others :  they  may  ilipulate 
between  themfelves  that  it  fliall  not  be  done  \  and  if  a 
third  perfoni  having  notice  of  this,  will  take  fuch  a  fecu- 
rity  from  one  of  the  partners,  he  (hall  not  fue  the  others 
upon  it|  in  breach  of  fuch  ftiputation,  not  in  defiance 
of  a  notice  previoufly  given  to  him  by  one  of  them,  that ' 
he,  will  not  be  liable  for  any  bill  or  note  ligaed  by  the 
others. 


fer  Curiam^ 


Rule  refufed. 


hlw.  9th* 


Pekn,  on  the  Demife  of  Joddrell^  againft 

J0HK80N. 


Where  a  copy.  'T^HIS  was  aa  rje^lmcnt  for  a  copyhold  in  the  county 

^unrrrhivfng  of  Derby^  brought  by  the  lord,  on  the  ground  of  a 

Tomw^'cut^tim  fuppofcd  forfeiture,  by  tenant  for  life,  without  impeach- 

t>cr,  furrendered  ,jjg„j  ^f  waftf,  cutting  down  trccs  op  the  copyhold.    It 

ro  tlicufc  of  his  ®  ^' 

wii,  and  de-       aoDcared  at  the  trial  at  Dtrb^  that  this  was  a  copyhold  of 

vifed  to  j1.  for        *^^  '  t 

ftfc,  without       inheritance,  furrendcred  in  1777  to  the  qfe  of  the  wUl  of 

imprachmcntof 
wa/lc,  with  re- 
mainders ovtr  J  though  there  was  no  inftance  in  U€l  of  a  copyholder  f^^r  life  in  the  majpor 
cutting  limier;  yet  the  rtfrht  bein;  annexed  to  the  fee  and  iuhcfitance,  1U9  copyholder 
\t\  fee  in  carving  out  hit  eftate  may  make  a  tenant  for  iile  difpuni/habie  of  waf^e  :  and  \\ 
any  raie,  the  lord  cannot  enter  upon  the  copyliolder  for  lilc*k  cftatc,  at  for  a  forfetiure,  upon  * 
hit  cutting  Umber}  for  the  injury,  if  any,  it  to  (he  remainder -man  of  the  ii)b(.rii<a)«;e. 
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Wm,  Br0oks  the  then  copyholder^  who  had  devifed  all  his        i8o8« 
freehold  and  copyhold  lands  to  the  defendant  and  othe^St         ^'" 

DlNH  drm. 

in  tnift  to  raife  money  and  pay  oflF  incumbrances,  and  joDPtiLL 
when  his  nephew  D.  fhould  attain  23,  then  in  truft  for  joMMtoit* 
him  for  life»  without  impeachment  of  wafte ;  remainder 
to  his  firft  and  other  fons  in  tail  in  ftri£l  fettlement ;  re- 
mainder to  the  truftees  in  fee^  one  of  whom  was  the  de- 
fendant. And  the  trees  were  cut  down  by  D*  after  he 
was  in  poflcflion.  But  it  appearing  alfo  that  there  was 
a  cullom  in  the  manor  for  the  copyholders  to  cut  trees  ^ 
though'  no  inftances  were  (hewn  where  this  had  been 
done  by  copyholders  tenants  for  life ;  Gro/e  J.  nonfaited 
the  plain  tiflF. 

Vaughan  Serjt.  now  moved  to  fet  afide  the  nonfuit ; 
contending  that  no  copyholder  for  life  could  cut  trees, 
even  with  a  cuftom,  which  would  only  proted  copyhold- 
ers of  inheritance:    but  that  here,  the  only  inftances 
proved  of  the  exercife  of  fuch  a  right  were  by  copyhold- 
ers of  inheritance  ;  and  therefore  the  copyholder  for  life 
net  being  within  the  cpftom,  his  cutting  timber  was  a 
forfeiture  of  his  eftate  *,  of  which  tfie  lord  was  entitled  to 
take  advantage.  And  he  referred  to  Mar£ner  v.  Elliot  (a), 
as  taking  the  diftinAion  between  copyholder  for  life  and 
copyholder  of  inheritance  in  this  refped,  and  negativing 
the  power  of  the  former  to  cut  timber  in  any  cafe  for  his 
own  ufe. 

Lord  Ellenborough  C.  J.  There  is  a  miftake  in 
Confidering  this  copyholder  as  tenaqt  for  life,  with  refpe£l 
to  the  lord  i  for  the  whole  inheritance  is  out  of  the  lord^ 
9;)d  the  fee^  as  to  him,  is  ui  all  the  feveral  perfcns  claim* 

{a)  %  Term  Ref.  746U 
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]So8.        ing  under  the  farrendcr  to  the  ufe  of  the  will  of  the  laft 

"""""^        copyholder  of  inheritance :  and  if  the  next  owner  of  the 

jooDRiLL      f^^  in  remaioder  do  not  difpute  the  ^€t  of  the  tenant  for 

jQifNioji,      ^^^^i  i^  >*  fo'  ^^i'  purpofe  a  cutting  down  by  him.    The 

injury,  if  any,  is  to  the  renainder-man  :  but  no  injury 

has  been  done  to  the  lord,  and  therefore  there  can  be  no 

forfeiture  to  him  by  fuch  an  zGt* 

Grose  J.  If  the  remainder-man  had  cut  down  the 
timber,  the  lord  could  not  have  maintained  trover  for  it» 

Le  Blanc  J*  agreed. 

Batlet  J.  The  furrenderor  and  teftator  was  the 
owner  of  the  inheritance,  and  he  might  hare  cot  the  tim- 
ber. Then  he  might  carve  out  his  eftate  to  the  feveral 
objefls  of  his  bounty  in  what  proponions  he  pleafcd; 
and  he  might  give  to  him  whom  he  made  tenant  for  life 
.^e  right  of  cutting  the  tiniben 

Rnlerefufed. 


n^fl^,  3^100];  qpi  tarn  againji  Middlbton. 

The  Coart  will  HTHE  Jury  having  found  a  verdift  for  the  defendant  in 

?riii^a'4oT  ■«  *^>on  for  ufury,  Gamw  moved  for  a  new  trial, 

fte^rdiato  ^'**  '^fp*^  ^^  ®"^  ®^  ^  counts,  ^s  being  a  verdid 

paffcd  for  th«  againft  all  the  evidence ;  the  ufury  confiding  in  taking  a 

ficfcndinty  on  ,  m  mm 

the  ground  of     quarter  per  cent,  upon  the  loan  m  the  name  of  commif- 
cbf  cvi^Mc.       Con )  the  lender  having  nothing  to  do  for  it  but  to  receive 

the  money  at  the  appointed  time  of  repayment.  And 
the  Court  appeared  incHned  to  have  granted  a  rule  nifi : 
but  they  were  not  fatisfied  that  the j  had  authority  by  pre* 

cedent 
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cedent  in  a  penal  a£lion,  where  a  verdiA  had  been  found        i8o8* 
for  the  defendant,  without  any  alleged  mifdirediion  of  the        ^ 

BlOOK 

Judge  in  point  of  law,  as  in  Wilfon  v.  Raftall  (n),  to  grant  agawft 
a  neftr  trial :  and  they  ordered  the  matter  to  ftand  over^ 
to  give  them  an  opportunity  of  looking  into  the  prece- 
dents ;  Lord  Elieniorougb  C.  J.  faying^  that  if  the  Court 
did  not  find  themfelvcs  precluded  from  entertaining  the 
motiooy  on  the  ground  of  the  verdidi  being  againft  the 
evidence*  they  would  hear  Garronu  further  upon  it.  And 
before  the  Court  rofe  on  this  day,  his  Lordlhip  referred 
to  the  cafe  of  Fonnereau  v.  —  (i)i  where  the  Court 
faid  that  the  rule  had  been  laid  down  for  50  yea^s  pafl:^ 
not  to  grant  new  trials  in  anions  on  penal  laws  where  the 
verdi<S  was  for  the  defendant.  There  indeed  the  doc- 
trine was  laid  down  rather  too  generally,  as  the  Court 
would  certainly  grant  a  new  trial  in  cafe  of  the  mifdirec* 
tion  of  the  Judge  in  point  of  law :  but  in  cafe  of  a  irerdi^ 
afrainft  evidence,  the  rule  was  now  fettled  that  no  new 
trial  would  be  granted ;  which  was  fufficient  to  difpofe 
of  the  prefent  motion :  and  therefore  they  refufed  the 
rule. 

{a)  ^Tmu  RefKJSV 

(^)  3  H^tif.  59.   The  defendant*}  name  was  Semite. 


William^  and  Others  againft  Powell,  Clerk.     '^Z^^^ih. 

nPHE  late  vicar  of  Mfrgavenny  made  certain  compoG-   Conip«fitiont 

tions  with  his  parifliioners  for  the  vicarial  tithes,   on^ihc  dMih*or 
which  were  payable  on  the  2gth  of  S^ptemten  and  the  ^^^^''^^Zy 

•  were  made«  at 

lead  ai  to  his  fucceflbr ;  but  if  the  fueceHbr  continue  to  receive  the  next  payment  due  afier 
the  deaf  h  of  his  predecelTory  be  can  only  be  accountable  to  the  executors  for  fuch  portion  of 
it  as  the  value  of  the  tithe*,  if  paid  in  kind,  accniinfc  due  between  the  .la(kcompolicion 
received  by  the  late  incumbenif  and  his  daatb,  would  have  amounted  to;  and  not  pro  rai&, 
accordiog  to  the  time  which  iiad  run  bcidre  his  death  ffum  the  lafl  payment, 

EafifT 


P«WAL&. 
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i8o8.        Eajler  offerings  were  payable  on  the  loth  of  April  in  each 
^— "~         year;  and  haTing  received  his  compoGcions  up  to  the 
4g»mp         29th  of  September  1 802,  he  died  on  the'  loth  of  March 
^803.     In  the  May  following  the  defendant,  tlicpre- 
fent   vicar,  was   prefented,    and   in   November   follow- 
ing was  induded.     The  Enfier  offerings  were  co1Ie£lcd 
by  the  fequeftrator  after  April  '803,   and  were  paid 
over  by  him  to  the  defendant ;  and  after  Michaelmas  in 
the  fame  year  the  defendant  received  the  vicarial  tithes 
from  fome  of  the  parilhioners  according  to  the  compofi* 
tion  of  his  predecrffor,  and  from  others  according  to  new 
<ompofitions,  fome  more>  fome  lefs,  than  the  former ;  in 
all  to  the  amount  of  181/.  and  upwards.    The  plaintiffs* 
who  were  the  perfonal  reprefentatives  of  the  late  vicar, 
.  brought  this  aflion  for  money  had  and  received  againft 
the  prefeot  vicar  to  recover  a  proportion  of  fuch  compo- 
fitions  up  to  the  time  of  the  late  vicar's  death,  amoubt- 
ing,  as  they  calculated  them,  to  68/.  and  upwards.     The 
defendant  difputed  his  liability  to  account  for  the  com- 
pofitions  which  were  not  due  till  his  own  time,  but  paid 
20/.  into  court,  in  order  to  cover  any  fmall  fums  which 
might  have  been  due  for  tithed  or  dues  which,  if  received 
in  kind,  might  have  accrued  between  the  29th  of  Sepfem* 
ber  1802,  and  the  death  of  his  predeceffor  on  the  lothof 
March  1803  ;  which  fum  it  clearly  appeared  was  more 
than  fufficieiit  to  cpver  any  fuch  tithes  or  dues.     And  Li 
Blanc  J.  before  whom  the  caufe  was  tried  at  Monmouthf 
being  of  opinion  that  the  reprefentatives  of  the  late  vicar 
could  have  no  claim  to  the  Eajler  offerings  due  after  his 
.death,  and  that  his  death  put  an  end  to  the  compofitioos 
for  the  vicarial  tithesi  at  lead  with  refped  to.his  fucceffor ; 
and  that  the  prefent  vicar  could  not  be  liable  to  account 
for  more  of  the  con-.pontions  which  he  had  received  from 

2  the 


POWtLLt 
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the  parHhioners  than  the  value  of  the  tithes  doe,  if  any        1 8o8. 
vicarial  tithes  for  milk,  eggs,  Sec.,  might  have  accrited  in         ' 

V  Williams 

that  interval,  between  the  29th  of  September  i8c2  and  the  0gairtfi 
loth  of. Marci  1803,  when  the  late  vicar  died,  would 
amount  td ;  which  were  more  than  covered  by  the  money . 
paid  into  court ;  direfied  the  jury  to  find  for  the  defend- 
ant ;  but  gave  liberty  to  the  plaintiff's  counfd  to  move  to 
ict  the  verdifi  afide,  and  enter  a  verdiQ  for  the  plaintiffa 
for  the  whole  or  fo  much  of  the  compofition  as  the  Court 
'Aould  think  them  entitled  to  recover. 

^ervis  now  moved  accordingly  to  -enter  a  verdiA  for 
the  plaintiffs  for  68/.  and  upwards.     He  admitted  that 
the  compofitions  ceafed  in.  point  of  law  on  the  death  of 
the  former  vicar,  and  that  each  vicar  would,  if  there  had 
been  no  compofitions,  have  only  been  entitled  to  the 
tithes  accruiflg  due  in  his  own  time :  but  he  contended 
that  the  prefent  vicar,  having  adopted  the  compofitions 
-made  by  his  predeceflbr,  and  received  them  as  fuch  ;  and 
the  confideration  for  fuch  payment  being  for  tithes,  part 
of  which  at  leaft  had  accpued  in  the  time  of  fuch  prede* 
xeffor,  had  thereby  diargod  himfelf  with  receiving  a  pro- 
portionable part  of  the  grols  fum   up  to  the  time  of  his 
■predeceflbr 's  death  for  his  ufe,  and  had  admitted  bis  lia-* 
bUity  pro  rit&  to  the  plaintiK  bjr  payment  of  money  into 
court.     And  he  compared  this  to  the  cafe  of  Paget  v. 
Gee  {0)9  where  tenant  in  tail  having  leafed,  but  not  ac- 
cording to  the  (latutCi  and  dying  without  iffue  between 
the  daya  of  payment ; '  and  the  remainder*man  having  re- 
ceived the  whole  rent ;  Lord  Hardtuicke  held  the  latter 
liable  to  account  for  a  proportion  up  to  the  death  of  te- 
nant in  tail.     According  to  a  note  of  the  fame  cafe  in 

(tf)  AmhL  198. 

I  BurfCi 
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f  8o?»  I  Burt/s  Inft.  tit.  Djftrefi^  /  1 8*  which  i%  ctied  from  t 

"""^^  MS.,  Lord  Hardwicke  ia  made  to  faT»  **  I  ground  mf 

4!r«i«/i  opinion  ta  this  cafe  upon  the  tenant's  having  fobmitted 


to  pay  the  rent :  he  has  held  himfelf  bound  In 
to  pay  it  for  the  ufe  and  occupation  of  the  land  the  laft 
half  year :  he  paid  it  to  the  defendant,  which  be  was  not 
bound  to  do  in  iaw :  and  in  fuch  a  cafe  the  perfon  he 
pays  it  to  (hall  be  accountable,  and  oonfidered  as  rcceir* 
ing  it  for  thofe.  who  are  in  equity  entitled  .to  it.'*  He 
admitted  that  the  ftat*.  ix  Geo.  2*  r.  19* /•  i$*  did  not 
apply  to  this  cafe,  the  demand  not  b?ittg  againft  the  oc- 
cupiers of  the  land. 

Lord  Ellbnborough  C  J.  In  the  cafe  cited  each 
day's  occupation  by  the  tenant  was  valuable  to  him,  and 
therefore  there  might  be  an  equitable  apportionment  of 
the  rent  accrubg  from  day  to  day,  in  refpe&  of  fuch  ▼»• 
luable  occupation :  and  the  remainder-man  who  received 
the  whole  might  well  be  confidered  as  equitably  account- 
able for  the  proportion  which  accrued  in  the  time  of  the 
tenant  in  tail.  But  here  the  compofition  was  at  an  end 
by  the  death  of  the  former  vicar ;  and  the  prefent  vicar 
in  fa£t  received  nothing  for  him ;  for  no  tithes  had  be* 
com6  due  fince  the  laft  payment  in  Stptimber  beyond 
what  the  money  paid  ioto  court  was  fufficient  Co  cover. 
Per  Curiam^  Rule  refufcd  («X 

{a)  An  anonymous  cafe  in  Sunhyy,  294.  was  cued  at  the  trial,  with 
the  coflcluiion  of  which  it  appears  that  the  learned  Judge*!  opiaion  did 
not  altogether  coincide.  '*  A  reAor  agrees  with  a  pwiAiioner  for  hia 
ttthei  for  a  certain  fum«  payable  yearly  at  Miebstfmau  The  itQordies 
the  beginning  of  Sc/temier,  The  agreement  deteroiinlng  by  the  death  of 
the  parfon,  tlie  fjccelfor  ihall  be  entitled  to  tirhes  in  kind  only  from  the 
death ! '  ard  the  extrmttr  of  the  lafi  iaeumBmi  te  «  prof^rtun  tenrJing  g9  thi 
fgreemem  tUl  tbt  timt  cf  Hs  tefftt9r*i  dfofv  3  w$a  tIAi  by  Mt  efmtsili  caajnit* 
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I 

ikii.    Qucre  the  cafe  nf  ilf«/f  r.  9^«ii^»  whereki  it  was  {o  rcToWcd  hi'  1 8o8; 


i« 


It  fcems  that  if  the  tithes  in  kind,  for  which  the  compofition  was  oiade,        Witt  iau% 
would,  fappofiiig  there  had  been  no  compofition,  have  been  wholiy  due  ^owaii* 

before  tlie  death  of  the  re£)oi,  hU  rrprefentatives  would  be  legally  and 
equitably  entitled  to  \\\t  whole  3  however  they  might  be  retrained  by  his 
ajreeoaent  with  the  parifliionei^  not  to  demand  payment  ttU  the  day 
agreed  upon  :  and  die  facceflbr  could  not  be  encitled  to  any  part  of  fii^li 
compofiilon. 


Sir  William  Curtis  and  Others  ^^j/;i^  Daniel,  '^^^fZ;^ 

IN  trover  for  copper  ore  rai&d  from  mines  upon  Towan^  Though  the  lord 

•      1  •  n      r   e*       ^  ••>  lit        •••/*•  of  a  ttianor  In 

in  the  ptnih  of  St.  Agnes  in  Comwsii,  the  plamcift  arffttM/Zmayby 

claimed  oq  the  part  of  Mr.  Donjtbome^  the  lord  of  the  aa7of  owner^ 

manor  of  Tynvaraehaile  Tyas^  within  which  manor  T^wati  lul^rigbuo  all  ' 

lay,  though  detached  from  the   bodj  of  the  manor  1  [^",^';^*l|n7r\^; 

and  it  appeared  tliat,  hefidea  the  manor,  the  lord  had  title  ^^^^  vn<ier  th<f 

^^  ^  '  freehold  tene- 

to  the  toH  of  tin  (  and  that  he  and  thofe  under  whom  he  m^nts  ai  under 

rt  .  <  .  cuftomary  te- 

daioRd  had  always  in  fact  received  tin  dues  from  mines  nemenrs,  and 

within  SViamxi,  as  well  under  the  freehold  as  under  the  cuf*  conrmrntiy 

lomary  Unds  there,  and  alfo  under  the  waftrell  or  com-  tenants  of 

mon  called  T^wan  Common i  but  no  other  aAsof  owner.  ^fll'Tif"*; „ 

ihip  had  been  ex^rcifcd  over  Tonvan  foil  by  the  lord  of  the  ^'^*^"1  '^«  "j*- 

■  '  nor,   fome  of 

manor*    The  defendant  claimed  by  Icafe  underthc  re-  «^^f'Ti  freehold 

'  ani  feme  cuf- 

fpeAtve  owners  of  fix  ancient  tenements  in  Towan  vilU  tomiry,  may 

6re  of  which  were  freehold,  and  the  fixth  was  a  cuftom-  crmip  for  more* 

ary  freehold  tenement,  held  according  to  the  cudom  of  pa^ri  JaabiTm 

the  manor,  but  not  at  the  will  of  the  lord.     And  on  ^oppel^^^ 

their  part  it  was  proved  that  for  between  ao  and  30  years  ^h^^^j[-t""^" 

they  had  made  fcts  of  ihe  copper  mines,  as  well  under  cyrtorr.aryUncfi, 

.  •  ,  as  urHtr  the 

the  cuftomary  lands  and  under  the  waftrell  as  under  the  freehold  lands 
freehold  lands  i  and  that  thefe  mines  had  been  worked 
Vol.  X.                      T                                     to 
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I  8q8.        to  a  cooCderable  extent,  and  in  a  manner  whkh  wit 
_  ^         notorious  to  the  whole  neiehbourhood.  to  the  plaintift* 

Curtis  Bart.  ^    ^  '  .^ ,    n. 

a^amA        agents,  and  to  the  for  mer  proprietorsof  the  plaintiffs  titate* 
*  *       That  daes  to  the  amount  of  above  700/.  for  copper  ore 

raifed  under  the  freehold  and  cuftomary  lands,  and  as 
much  more  for  dues  raifed  under  the  waftrell,  had  from 
time  to  time  been  paid  to  the  tenants,  and  that  -  the  raloe 
of  the  ore  raifed  was  ten  times  the  amount  of  the  dues* 
It  was  alfo  (hewn  that  (lone  had  been  twice  taken  out  of 
a  quarry  on  the  w«i(lrell,  which  was  applied  to  the  repairs 
of  buildings  on  the  cuftomary  tenement }  and  in  ot)^er 
inftances  earth  had  been  taken  by  the  tenants  of  fome  of 
the  fix  anticnt  tenements  from  the  waftrell  for  boilding 
a  wall  and  for  making  manure ;  and  all  the  Gx  tenants 
exclufirely  ftocked  Towan  common.  It  alfo  appeared 
that  the  plaintifls  and  the  former  lords  of  the  manor  had 
an  agent,  who  annually  coUeded  their  tin  dues ;  and  that 
the  former  lord  ufcd  to  be  in  the  parilh  about  a  month 
every  year.  At  the  trial  at  the  laft  alises  at  Badnm^  it 
was  at  firft  infifted,  on  the  part  of  the  plaintifik,  that  as 
the  lord  of  the  manor  had  always  received  tin  ^ues  for 
the  tin  mines  under  Tawan^  he  was  alfo  entitled  to  the 
copper  mines,  even  under  the  freehold  tenements :  hot 
this  claim  was  finally  abandoned.  And  it  Was  contended, 
adly,  that  at  any  rate  he  was  entitled  to  the  copper  under 
the  cuftomary  tenement,  the  freehold  of  the  foil  being 
in  him.  And,  3dly,  i  fortiori,  he  was  entitled  to  the 
copper  under  the  waftrell ;  and  he  claimed  not  merely  the 
duest  but  all  the  copper  raifed.  But  Bajley  J.  held, 
iirft,  that  the  prefumptioa  of  law  was  that  all  mines 
under  freehold  belonged  to  the  freeholder,  though  in 
Cernnvall  it  might  be  othcrwife  as  to  tin  mines,  which 
were  governed  by  peculiar  laws  and  cufioms*  Secondly^ 

that 
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that  as  to  the  cuftomary  landsi  the  right  to  the  copper         l8o8. 

mines  might  be  granted  to  the  tenant^  and  it  was  to  be 

coUeAed  from  a£ls  of  ownerfliip  ezercifed  by  htm  whe* 

thcr  it  was  or  not.    Thirdly,  that  though  the  general 

prefumption  of  law  was  that  the  foil  of  the  wade  was  tit 

the  lord  of  the  manori  yet  it  might  be  (hewn  by  evidence 

of  ads  of  ownerfliip  to  be  in  the  tenants  of  the  fix  te« 

nemeots*'    That  ft  appeared  by  admiffions  entered  into 

between  the  parties  before  th^  trial  that  the  tenants  of 

thefe  fix  tenements  meant  to  claim  the  waftrell  as  their 

property^  fo  that  the  lord  was  apprifed  of  the  necefllty  of 

proving  a£ls  of  ownerfliip  therein  on  his  part  \  but  that  all 

the  aQs  of  ownerfliip  over  the  wafttell  and'  the  cultom'- 

ary  lands,  as  well  as  over  the  freehold  lands,  except  in 

rcfpeft  of  the  tin  mines,  which  was  governed  by  a  pe« 

culiar  law  and  cuftom,  had  been  exercifcd  by^  the  free* 

hold  and  cuftomary  tenants,  who  had  for  between  20  and 

30  years  paft  received  dues  of  copper  to  a  very  confider« 

able  amount  openly  from  time  to  time  in  the  face  of  the 

lord  of  the  manor  or  his  agents,  while  he  had  only  re* 

ceived  his  tin  dues.     And  upon  this  weight  of  evidence 

the  learned  Judge  left  it  to  the  jury  to  find  for  the  dc 

fendant}  which  they  did. 

Meore  now  moved  for  a  new  trial,  and  contended  tha^ 
the  evidence  given  on  the  part  of  the  defendant  did  not 
warrant  the  verdf£l  of  the  jury  with  refpe^  to  the  copper 
iBiCed  under  the  cuftomary  lands  and  under  the  waftrel]^ 
(the  claim  as  to  the  copper  raifed  under  the  freehold  being 
abandoned)  agalnft  the  general  prefumption  of  law  in 
favour  of  the  lord's  claim  to  mines  under  the  cuftomary 
lands  and  the  waftes  within  the  manor,  fortified  as  it  was 
in  this  cafe  by  the  undlfputed  right  of  the  lord  to  the  tin 

T  2  mines 


DaM£L, 
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1808  mints  under  all  the  lanchiof  the  manofi  which  was  dect* 

CuiiTis  Dart.     ''^^  ^  ^^^  ^'^^^  ^^  ^^^  entitled  to  all  other  minerals  ia 
jig,i:>.ji         ^|,g  CqJj  qP  ^iiich  the  frtthold  muft  be  taken  to  he  in  him* 

And  he  relied  upon  the  cjikof-Tbe  Bj/bcp  of  Iflncbe/lir  v. 

Knight  {a)f  where  the  freehold  oC  the  foil  of  a  cuftoraarf 

tenement^  though  not  held  ad  voluutatem  dominii  but 

only  fecundum  confuetudinem  manerii,  was  adjudged  t6- 

be  in  the  lord,  and  that  he  was  entitled  to  copper  ort 

Vaifed  by  the  then  teftant  and  his  anceftor  otst  of  a  new 

mine.     [Lord  EUenborougb  C.  J«  The  tenants  here  claim 

the  whole  foil.]    It  is  fsdd  at  die  coriclnfion  of  that  report 

that  there  never  having  been  any  mine  of  copper  before 

difcovxred  in  the  manor,  the  jury  could  not  find  that  the 

Guftomary  tenant  might  by  cuftom  dig  and  open  new 

copper  mines.    That  here  the  taking  of  copper  dues  by 

the  tenants  was  not  proved  many  years  back ;  and  it  was 

notorious  that  no  copper  mines  had  been  opened  in  Corji» 

wall  till  within  the  laft  century.     That  with  refpcd  to 

the  waftci  neither  the  dcpafturing  by  the  cattle  of  the  te- 

n;)ntS9  nor  the  few  inftances  of  taking  earth  for  manure^ 

and  (lone  for  building  for  the  ufe  of  the  cuftomary  tenant, 

(hewed  any  right  to  mines  under  the  foil ;  while  the  lord 

of  the  manor  had  at  all  times  paft  taken  tin>.  which  was 

evidence  of  his  right  to  alt  other  minerals ;  and  it  was  not 

til!  of  late  years  that  the  quantity  of  copper  raifed  was 

,  confiderable  enough  to  draw  attention  to  it. 

Batlet  J.  recapitulated  the  leading  fads  given  in> 
evidence  with  rcfped  to  the  z€tt  of  ownerfhip  by  the 
tenants,  in  taking  copper  for  between  ao  and  30  years- 
paft,  continually  from  time  to  time  to  a  very  confiderable 

amount  \  not  Icfs  than  7000/.  worth  of  copper  havmg 

•  ♦ 

(s]  I  p.  ff'ms.  406. 

been 


Daniel* 
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been  (hewn  to  be  raifed  during  this  period  from  the        i8oSi 
waftreA  ;  and  this  in  the  face  of  the  lord,  who  ufcd  to  ' 

^    ,  CutTitBut. 

t>e  m  the  panlh  every  year^  and  had  pgents  on  the  fpot,  ^s^infi 
and  who  muft  have  known  it.  And  he  ftated  that  he  had 
left  it  to  the  jury  to  determine  'whether  from  thefe  a£ts  of 
'ownerihip  in  working  the  mineSi  which  were  by  far  the 
inoft  valuable  part  of  the  waflrelli  the  property  was  in 
the  tenants  or  in  the  lord  of  the  manor^  who  had  exer- 
cifed  no  ^Oi  of  ownerihip  tberci  except  that  of  taking 
tin,  which  was  under  a  particular  title  and  cuHiom. 

Lor4  Ellsnborovgh  C.  J«  Why  may  there  not  be 
two  cuftomsy  one  for  the  lord  of  the  manor  to  have  the 
tin,  and  another  for  thefe  tenants  to  have  the  copper  an* 
der  their  eftates,  and  the  wafte  in  queftion  ?  The  ufagie 
which  eftabliOies  the  right  of  the  lord  to  have  the  one, 
will  alfo  eftabUQi  the  right  of  the  tenants  to  have  the 
other.  And  here  has  been  an  adverfe  pofleflion  of  the 
copper  mines  by  thefe  tenants,  for  above  20  years  pad. 
Befides,  if  the  lord  of  the  manor  thinks  he  can  e(labli(h 
his  right  to  the  copper  by  further  evidence  upon  another 
trial,  there  is  nothing  in  this  verdid  to  conclude  him» 
The  eafe  was  properly  left  to  the  jury. 

Per  Curiam^  Rule  refufcd^ 


T.3 
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i8o8. 


iv^'^uth.        ^^^'  ®^  ^^^  Demifc  of  Lawton,  againjl  Rad- 

CLIFF£# 


A  le»re,  at  43/.  rpjjE  defendant  claimed  under  a  Icafc  mad^  in  T709  by 

•-y«»r,  granted       JL 

under  a  power  the  lad  tenant  for  life  of  the  eftate  under  a  power  to 

dire^ing  the^ 

^^rcnt  CO  be  Icafe  f or  the  belt  rent ;  and  the  rematnder-man  now  en- 
be  Impeached^  deavoured  to  impeach  the  leafc,  which  had  been  granted 
i^^h^Mbe''"  at  a  boni  Hde  rack  rent  of  43/.  a-year,  by  evidence  that 
lefloTfejifttd      the  lad  tenant  for  life  before  he  leafed  had  two  offers 

sNCbe  time  two 

ipecific  offers,     from  Other  tenants,  one  at   coA,  and  the  other  at  near 

•nc  of  5c/.  and 

another  from       60/.  a-year,  againll  whofe  refponfibility  nothing  appeared. 

co/.  to  60/.  T*        ,  1.  «  .  -       .   .  1 

from  other  te-  But  there  was  contraai£lory  evidence  of  opinion  as  to  tbe 

"he  refponilbi.  value,  whether  43/.  a-year  were  not  a  fair  rent  at  the 

itiwttS*antt  ^°^* '  *"^  Lavjrence  J.  before  whom  the  caufc  was  tried 

d?f  rovifdi^^for  •'  ^^^ff^ri  left  the  queftion  to  the  jury  under  all  the 

in  the  exercife  circumftances^  who  found  a  verdifl  for  the  defendant* 

offucbapowcry 
wliere  fairly  in^ 

fine  or  other  Abhtt  now  movcd  for  a  new  trial,  on  the  groifnd  that 

d«St'^^'  this  was  a  vcrdift  againftthe  evidence  j  the  faS  not  be- 
ceiyed,  or  inju-   Jug  contTOTCrted,  that  the  late  tenant  for  fife  received  the 

rious  partulity         ^  ' 

pUiniy  mani-      t ^o  fpecific  ofiers  of  a  higher  rent  at  the  time  of  the  leafe 

feftedbythe  '^  ® 

o^abr,  all  other    granted  from  refpoofible  tenants. 

re<|ujfites  of  a 
good  tenant  are 

as  weu  uthe  ^^  Court  however  refufed  the  rule ;  there  being;  no 

"r^^nlTffcred^  pretence  to  impeach  the  Jeafe  on  the  ground  that  the 
iinieft  fomc       letting  at  AxL  a* year  was  not  done  bona  fide  by  the  tenant 

t  ling  extrava-  o       t^        /  / 

i^andy  wrong  in  for  life  at  the  time }  he  not  having  taken  any  fine  or  other 
rent  be  (hewn,  confidcration  for  the  leafe,  and  having  a  manifeft  intereft 
hfi  rent  me^mt    ^^  g^^  ^^  ^^  >^^^  which  ttudcT  all  the  circumftancest 

the  befl  rack 

rtnt  that  can  rufiaaify  he  required  by  a  landlord^  taking  all  the  requifitet  of  a  good  terjutt 

for  the  pcimaneat  benefit  of  the  eftatc  inio  the  aceoont* 

and 
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and  dae  confideratioa  had  of  the  ability  and  good  neianage-        1 8o8«  * 
Aient  of  the  tenant,  could  reafonably  be  obtained.     And  »     — — 
they  laid  that  where  the  tranfa£tion  was  fairf  and  ?90  fine  >     Lawton 
or  other  collateral  confideratioo  was  taken  by.  the  tenant    RAPCLim. 
for  life  leafing  under  the  power,  or  injurious  partiality 
xnanifeftly  Ibewn  by  him  in  favour  of  the  particular  leflee, ' 
tBere  ought  to  be  fometh:ng  extravagantly  wrong  in  the 
bargain  in  order  to  fet  it  atide  on  this  ground  ;  for  in  the 
choice  of  a  tenant  there  were  many  things  to  be  regarded 
bcGdes  the  mere  amount  of  the  rent  offered. 

Rule  refufed. 


Splidt  and  Others,  AGignees  of  Hol'Mes  a  Bank-  ^sy^'y*  ' 

'  °  .  i\^9V.  11th. 

rupt,  againji  Bo^''les  and  Others. 

BY  a   charter-party  of  affreightment,  made  oti  the  a  covenant  !nt 
_^  -._  r  -r       m  •••  charter-party  of 

I  ith  of  February  i8ot,  Holmes  of  Londgn^  the  then   affreightment, 
owner  of  the  brig  Ediza^  then  on  a  voyage  frotei  JWfw-'  Jhe^'ownerVr^^ 
tafiti  to  iMdon,  let  her  to  frtight  to  Faulder^ol  Union,  viffdt".°n^* 
upon  a  voyaffc  to  Port  Mabon  in  Minorca j  with  a  careo  of'  transtcrred  to 

*^  '   °  ,  '  ^  the  vendee  by  a 

coals  :  and  Fauldtr  covejdanted  with  the  owner,  upon  bill  of  faie  of 
condition  of  his  fulfilling  all  his  covenants^  to  pay  freight  during'the  voy- 
to  the  owner  or  his  order  at  the  rate  of  51/.  5/.  pier  keel* owiwafte?.^** 
of  IS  Britijb  chaWrons  in  £««&«,  by  good  bills  at  6«4ay 5  ^3^";^^^^^^^ 
from  the  receipt  of  the  certificate  of  delivery,  with  de-  «^»snfcs,  and 

'not  the  vendee 

mnrrage  at  the  rate  of  5A  per  day*    Soon  after  the  eke^  of  ther)iip,have 

cittion  of  the  charter-party  the  brig  arrived  from  Mtir-  to  receive  the 

cajlle  at  London^  and  in  Aprtl  1801  failed  from  thence^to  mmil^eiut' 

Forifmoutb^  where  (he  lay  waiting  for  convoy  till  jtugufl  ^^^^^^^^^^^^' 

feUowiflg,  when  (be  proceetkd  mi;her  voyage^  and  arvived  ^^^^cer-party. 
at  Port  Mahon  on  tiie  a4tK  pf  Q£^«jffr  1801,  and  there 

T  4  delivered 
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l9<^8»        delivered  her  cargo  (  and  in  March  1802  the  certifieate 
SpLn>T        ^f  delivery  was  received  by  Bautder  in  London ;  and  there 

BowLifs.  *•  ^^^  ^^^  ^"*  ^^'  freight  93a/.  5/.  and  95/.  for  de- 
murfage*  -  Holnus^  being  eonCderably  indebted  to  the 
defendants,  in  /tpril  1801  depofited  withtbeniy  by  way 
of  fecttiity»  the  bills  of  fale  of  the  brig  BHtufy  and  three 
other  veiiels )  and  on  the  14th  of  September  1 9oi,  the  debt 
due  fcom  him  to  the  defendants,  amounting  to  27^0/., 
Ifolmes  exJBCiitcd  an  abfolate  bill  of  fale  to  them  ol 
I5*i6th8  of  the  faidbrig;  which  being  then  at  ie«»  all 
thf  requiGtes  for  transferring  the  property  in  her  from 
Holmei  to  them  were  dnly  complied  with,  except  the  in- 
dorfement  on  the  certificate  of  regiftry  required  by  the 
flat.  34  Geo.  3.  c.  6ti./.  15  and  16.,  which  was  figned 
by  one  o£  the  defendants^  by  virtue  of  a  power  of 
attorney  from  Bclmes^  on  the  14th  of  March  iSoj* 
being  within  ten  days  after  the  return  of  the  brig  to 
Londoff  whii^h  was  00  the  <!th  of  the  fame  month :  but 
the  Qiip;being«  on  {he  faid  14th  of  Sipiember^  upon  her 
voyage  tc^  Port  Makon^  every  diing  remained  in  the  fame 
ftate  with*  r^fpA^  to  apparent  ownerfliip }  and  the  de-* 
feodantsdid  not  take  a^uat  pofleffion  until  her  return  to 
the  pprt  of  London*  The  faid  bill  of  fale  of  the  hng 
vfas  9Uide  ^f  x^^^idith  parta  only,  becaufe  flie  was  then 
at  fea»  and  to  prevent  the  neceffity  of  a  new  regifter. 
On  the  fame  14th  of  Septemhar  i8oi,  Holmei  by  inden- 
tufe  afligned  to  the  defendants  the  policy  of  infurancc 
made  by  Um  on  the  brig ;  and  it  was  by  the  indenture 
agreed  that  fuch  affignment,  and  alfo  the  bill,  of  fale  of 
the,  JS/na,  were  made  for  the  piupofe  of  fecuring  to  the 
defendants  the  payment  of  the  faid  debt  of  2760A  and 
intereft.  And  Holnm  thereby  eovenanted  that  in  cafe 
<^'4dfatt^  of  payment  a^90|4i^^  to  the  ifovesants  tbexe« 

in 


I 
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in  mentioncds  (which  default  did  take  place)^  the  de« 
fendants  might  fell  the  faid  bris  or  (haves  abfolutely,  and 

Stlidt 

alfo  the  faid  policy  of  aiTurance^  and  coo vey  or  aSgn  the        agavnp 
fame  to  the  purchaferi  and  recpive  the  purchafe*mone«, 
and  apply  the  fame  to  the  liquidation  of  their  debt  and 
iutereft)  and  of  all  charges,  &Ct  $  rendering  the  over« 
plot,  if  any,  to  Holmes.    On  the  2ift  of  November  iSot 
a  commilfion  of  bankrupt  ifliied  againft  Holmes^  who  was 
declared  a  bankrupt,  and  the  plain^iSiK  were  chofim  hit 
aflignees.  After  the  arrival  of  the  brig  Eliza  the  defend- 
ants paid  feveral  fuins  for  wages  due  to  the  feamen,  who 
had  threatened  to  proceed  againft  the  brig,  and  the  faid 
debt  of  2^6oL  ftill  remains  due.     This  cafe  came  on  be- 
fore the  Mafter  of  the  Rolls  upon  a  bill  of  interpleader 
fifed  by  Faulder^  the  freighter  \  when  his  Honor  directed 
thefe  fa£l8  to  be  ftated  for  the  Qpini0a  of  this  Court, 
upon  the  qiieftion ;    Whether   the  defendants  or  the 
aflignees  of  Holmes  were  entitled  at  law,  to  i5«i<Sths 
of  the  faid  freight  and  demurrage  }  *  And  the.  cafe  ftood 
for  argument  in  the  papeir  of  tkja  day,  when'Z^zwx 
was  to  hfiTf  argued  for  the  p|gintifiS|  and  Parfttber  for 
the  defendants :  but  urbfu  it  >iras  called  pn^ 

Lord  ELitEK^ORpuQB  C  J.  faid,  that  if  the  rights  of  the 
parties  to  rcceiTe  the  freight  were  to  be  confidered  with 
refped  to  ^e  charter-partj  whicl|  was  ftated  in  the  cafe, 
no  queftion  could  be  made  at  law  but  that  the  afiignees 
o£  the  bankrupt  were  entitled  to  receive  it  from  Faulden 
For  the  charter-party  was  a  mere  perfonal  contra^  for 
the  payment  of  the  freight  by  Fauldtr  to  the  bankrupt, 
and  could  not  be  ai&gned  to  the  vendees  by  the  transfer 
•f  property  in  the  (hip,..  The  queftioo  fent  to  us  to  re« 
folve  isj  ^bo  has  the  title  s^t  law  ^  the  freight  and 

^emurragei 
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Stlipt 


demumge.  which  are  corcfiaoted  to  be  paid  by  the  char- 
ter^arty ;  and  at  law  we  cannot  fay  that  the  corenant 
it  transferred  to  the  affignees  of  the  (hip  by  the  aflign- 
ment  of  the  property  in  the  (hip,  in  the  (ame  itanner  at 
certain  coTcnants  are  faid  to  run  with  land.  We  mnft 
therefore  certify  that  the  affignees  of  the  bankrupt  under 
the  bankrupt  laws,  and  not  the  aiSgnees  of  the  (hip  by 
the  bankrupt's  own  conYeyance,  are  entitled  to  the  freight 
and  demurrage  under  the  charter-party  (a). 


(«)  YideCeMte^T.  tktAwnt^B.  ff.  £.146.  3.  i&BUu  tiy.a. 


SttWTUSff 

Aov.  11th. 


The  King  agcunji  The  Inhabitants  of  Bramptok. 


Evidence  that  j  TDIA^  the  widow  of  Edmund  Hudfon^  deceafed.  and 

m  a  foreign  their  children,  were  removed  by  an  order  of  juftlces 

dearoos'ofin^  from  Brampton  in  Norfolk y  to  St.  Edmund  \n  Norwich  i 

S^toJcfipel  ^^'^^^  order  was  qna(hed  by  the  Seflions  on  appeal,  fub- 

lor  that  pur- 
pofe,  where  a 
lervice  in  the 
bngttage  of  the 
country  was 
read  by  a  perfon 
liabited  like  a 
pried,  and  in- 
terpreted into 
Etighjb  by  the 
ofiiciacing  clerk; 
MvJiich  fervice 
the  parties  un» 
derllood  to  be 

the  marriage  fervice  of  tbe  church  of  EniU^d^  and  they  received  a  ccttificate  of  the  OMrriatt, 
which  wai  afterv.*ards  k>ft,  it  fufiicient  whereon  to  found  a  prefumption  (nothing  appearing 
to  the  contrary)  that  the  nurriagc  was  duly  celebrated  acoording  to  the  law  of  that  country, 
p;irticularly  after  11  years  cchabitttion  as  nuin  and  wife^  till  Che  period  of  tbe  hu(band*s 
death. 

And  fuch  Bnt*Jh  Aibjeas  bcin^  attached  at  Jthe  time  to  tbe  Britijb  army  on  fervice  in  fuqh 
foreign^ountry,  and  having  mibtary  podTcffionof  the  pUce,  it  fteAw  that  fuch  marriage  fo- 
Icmntzed  by  a  prirft  in  holy  orders  (ot  which  this  would  be  reafonabl^  evidence)  would  be 
a  good  marriage  by  the  Uiw  of  EMgland,  at  a  marriage  contraA<pcr  verlia  de  prvfenti  before 
tlie  marriage  ad }  marriages  beyond  fea  being  excepted  out  of  (hat  ad«  And  it  would  mal(e 
no  differcnee  if  folesuiied  by  a  Roman  Catholic  prieft.  ' 


jed  to  the  opinion  of  thla  Court  on  the  following  cafe. 

Lydia  the  pauper,  in  1795,  accompanied  her  then  huf^ 
band,  a  feijeant  of  dragoons  in  the  Briiijb  army,  to  St. 
DomingOf  where  he  died.  After  bis  death,  in  17969  at 
Cape  Si.  Niceia  MoU^  in  the  (aid  idand,  (he  became  ac« 
qaainted  vi\x\i  Edmund  Hud/on^  a  feijeant  io  the  26th  light 
dragooni,  then  fcnring  there :  and  both  parties  wi(hing  to 


marrj 
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marry  each  other  went  to  a  chapel  In  the  town  of  CapeZt.         i8cj8. 
Ktcola  MoU  in  order  to  be  married  j  and  there  a  fervicc      JTZ^ 

The  K I  MO 

was  read  in  the  French  language  by  a  pcrfon  drefled  like         ag^^ 

The  Inhabiuuiti 

a'pricft,  and  interpreted  into  the  Englijb  language  by  a  of 

pcrfon  oiKciating  as  clerk.     The  pauper  Xyw  did  not      •a*"'^®*' 

underftand  the  French  language,  but  by  the  interpreter 

Ihe  undcrftood  it  was  the  marriage  fervicc  of  the  efta- 

faliOied  church  of  England  read  in  French.     She  did  not 

know  that  the  perfon  officiating  was  a  pried.    She  re>- 

ceiYcd  a  certificate  of  marriage,    which  (he  has  loft. 

libere  was  no  chaplain  at  that  time  with  the  Britt/b 

forces  vx&U  Dwnngo.    No  evidence  was  given  of  the  laws 

or  ufagc  refpefting  the  marriage  ritual  in  that  ifland.    Tb^ 

faid  Edmund  and  Lydia  lived  together  as  man  and  wife 

till  Maf  1 807,  when  he  died  j  being  at  the  time  of  his 

death  a  fettled  inhabitant  of  St.  Edmund^  Norwich.     la 

January  1808  the  widow  was  removed. 

WVfon    and    Aider/on^    in    fupport  of  the  order  of 
SefGons,  after  obferving  that  the  cohabitation  of  Edmund 
and  Lydta  Hudfon  dated  in  the  cafe,  being  referable  to  a 
inairiage  in  fa£t  there  dated,  mud  depend,  as  to  its 
kgality,  upon  the  validity  of  that  marriage,  contended 
that  the  marriage  was  invalid,  id,  The  marriage  cannot 
be  fupported  by  the  local  law  of  S/.  Domingo^  becaufe  no 
eridence  was  given  of  that  law,  by  which  only  It  can  be 
afcertained  to  have  been  legal  there  j  as  was  held  by  Lord 
Kenyon  in  Ganer  v.  Lady  Lanejborough  (^},  upon  a  fimi* 
tar  quedion  of  divorce.     And  as  far  as  any  fa£l  can  be 
noticed  out  of  the  cafe,   it  is  notorious  that  the  eda« 
fclilhed  religion  of  that  country  is  the^Roman  Catholic ; 

W  Prtf  Vi  N.  P.  Caf,  x8. 
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i8o8.  and  the  eyidence^  as  far  as  It  goca^  negatives  that  it  was 

"*■"■""  by  that  ritual.     !idlj.  It  is  not  a  good  marriage  by  the 

'  agatn/i  hw  of  England :  for  though  marriages  beyond  the  feas 

*  "of  ^^^^  arc  excepted   out  of  the   prohibition   of  the  marriage 

Beamjtoh.  ^q^  ^^j^  yp^^  23  before  that  z€l  in  England^  they  muft  be 

celebrated  by  a  pcrfon  in  holy  orders  \  and  therefore  in 
Hay  don  v.  Gould  [b)^  where  the  parties  were  Sabbato* 
rianS)  and  the  ceremony  was  performed  according  to  the 
rites  of  their  it€t^  and  they  had  lired  together  for  ^fcTca 
years  as  man  and  wife,  till  the  death  of  tihe  btter;  yet 
the  officiating  minifter  being  a  mere  layqiaag  the  ecclefi- 
allical  Court  repealed  the  letters  of  adsuDiftratiDn  which 
had  bees  granted  to  the  huiband  ;  and  the  dekgateat  oa 
appeal)  affirmed  the  fentence.    In  Mr*  FUUit^s  cafe  {c)f 
the  marriage  was  celebrated  in  his  own  lodgings  bf  a 
Roman  Catholic  pried  belonging  to  the  fuit  of  the  Im- 
perial  E|nvoy :  but  here  there  is  no  proof  that  the  peifoo 
who  officiated  was  a  prieft  \  it  only  appears  that  he  was 
habited  like  one.    [Lord  Elknbomigb  C.  J.     A  Roman 
Catholic  prieft  is  fo  far  acknowledged  by  our  church  as  a 
perfon  in  holy  orders,  that  if  he  renounce  the  errors  of 
the  church  of  Rome^  he  is  a  prieft  without  any  new  ordi« 
nation.]    There  is  this  fingularlty  alfo  attending  the 
maniage,  that  though  performed  in  a  Roman  Catholic 
countryi  by  a  French  prieft  in  his  own  language,  ibc 
fervice  was  underftood  to  be  performed  according  to  the 
rite  of  the  churdi  of  England^   This  confideration  might 
have  weighed  with  the  Seffions  in  inducing  them  to  dif- 
credit,  as  they  have  done  by  their  order,  the  whole 
tranfadion.  > 

(«}  s6  5«v.  1.  c.  33.  /  i8.        {h)  Salk.  119.         {e)  5  St,  7f.  6jfw 

6  Tie 
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Tbf  C§urt  here  obferved  that  they  muft  aflume  that        1808. 
the  Seflions  believed  the  fafis  fworn  to,  which  are  ftated        ^— — »  • 

The  KiKo 

in  the  cafe,  otherwife  they  would  not  have  refierved  the         «fWii)f 

A-       r       «    •        •  •  The Inhabitanu 

queition  for  their  opinion.  oC 

BlAMrTOM.- 

Peale  and  Frerej  contra,  maintained  that  there  was 
evidence  of  a  good  marriage  both  by  the  laws  of  St,  Do" 
mingo  and  of  England*  As  to  the  firft,  there  is  evidence 
of  a  peremonyhaving  been  performed  which  the  parties 
meant  and  underftood  to  be  th^  ceremony  of  marriage ; 
and  it  was  performed  in  a  public  place  of  worOiip,  and  in 
a  public  and  folemn  manner,  by  a  perfon  habited  like 
and  believed  to  be  a  priefl,  and  officiating  as  fuch  :  tliefc 
h&s  therefore  raife  a  prefumption  that  the  ceremony  waa 
legally  performed  according  to  the  law  of  the  country, 
unlefs  the  contrary  be  (hewq.  But  if  that  were  doubt- 
ful, 2dly,  it  was  a  good  marriage  by  the  law  of  England 
as  it  ftood  here  before  the  marriage  a£b,  and  as  it  now 
ftands  with  refpe£k  to  marriages  beyond  fea,  which  arc 
excepted  out  of  that  z€t^  In  Haydon  v.  Gould  ic  was 
found  as  a  izQt  that  the  perfon  who  officiated  as  minider 
was  a  layman  ;  and  that  deciCoa  went  upon  the  ground, 
that  as  the  hufband  demanded  a  right  in  the  ecdeGafticat 
court,  which  was  only  due  to  him  by  the  ecclefiaftical 
law,  he  muft  prove  himfelf  a  huiband  according  to  that 
law.  But  the  Court  £eem  to  have  di(lingui(hed  his  claim 
from  that  of  the  wife  or  iffiie  entitling  themfclves  by  fuch 
marriage  to  a  temporal  right.  And  in  J^on  v.  Collins  (a)^ 
where  a  jprohibition  was  moved  for  to  flay  a  fuit  in  the- 
Ipiritual  court  upon  a  contradl  of  marriage  per  verba  de 
pta^fenti,  upon  a  fuggeftion  that  it  was  per  verba  de  fu« 

(tf)  Sulk^  437*  and  6  M9d,  i5|. 

UlXO*. 
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1 8o8«  turoi  the  writ  wu  denied ;  it  being  z  matrimonial  qoef* 
tion  of  which  that  court  had  jarifdi£lion :  and  Lord  C.  J. 
Holt  fiid,  that  a  contra£l  per  verba  de  praefentr  was  a 
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of  marriage ;  viz.   <<  I  marry  yoa  :*'   «<  you  and  I  are  maa 

and  wife."      And  in  the  report  of  the  fame  cafe  in 
6  Mod.  155.  he  fays  that  fuch  a  contra£l  <<  amounts  to 
tn  aHual  marriage^  as  if  it  had  teen  in  facie  ,€cele/UJ^  An4 
in  this  all  the  Court  agreed.    Dyer  369.  a.  is  to  the  £sim« 
effeft.    In  The  King  v.  Fielding  {a)  the  marriage  here  bj 
a  Roman  Catholic  prieft  was  held  good,  on  evidence  of 
the  words  of  prefent  contrail)  which  were  fpoken  in 
Eoglifli  \  the  reft  of  the  ceremony  being  read  in  the  Latin 
tongue,  which  the  witnefs  prefent  did  not  uoderftaod. 
'[j^hough  the  curtefy  of  the  law  of  England  recognizee 
marriages  in  a  foreign  country  celebrated  accordbg  to 
their  law ;  it  does  not  follow  that  a  marriage  between 
EngliOi  fubjeds  according  to  the  law  of  England  would 
not  be  good,  if  celebrated  in  a  foreign  country  %  though 
not  according  to  their  law.    Marriages  by  Englifli  fub- 
jedis  have  often  been  made  abroad  in  the  chapels  of  our 
ambafladors.     [Lord  BlUnborough  C.  J.    If  made  by  the 
allowance  of  the  foreign  ftate  in  fuch  places,  they  would 
be  good  marriages  in  thofe  countries.    But  if  not  a  good 
marriage  in  the  place  where  it  is  celebrated,  it  cannot  be 
a  good  marriage  any  where.]      Still  if  ceiebrated  openly 
in  that  country,  the  prefumption  is  that  it  is  good  there : 
and  the  onus  of  (hewing  that  it  is  void  lies  on  the  party 
who  difputes  it.     It  is  at  leaft  evidence  that  it  was  allow- 
ed by  the  curtefy  of  the  foreign  ftate.    Lord  Mamfeld 
in  The  King  v.  SiocUand  (^}  confidered  the  mere  cohabi- 
tation  together  as  man  and  wife  for  30  years  as  evidence 

{a)  s  ff.  Tr.  610.  {i)  Bun.  S.  C.  509. 

of 
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of  a  marriage  on  a  queftion  of  fettlement,  and  the  only        l8o8* 
exceptions  made  to  the  rule  in  Morris  ▼•  Miller  {a)  were        — — ^ 

^  •       v»«         J"  The  ICiwo 

io  profectttions  for  bieamy  it)  and  in  aSions  for  criminal        ^maf^ 

Thelnhafaitanti 

conrerfation.    Upon  a  late  profecution  for  bigamy  at  .        of 
GuUdfordf  before  the  Lord  Chief  Baron,  where  the  firft 
marriage  was  at  Gretna  Green  in  Scotland,  his  Lordfliip 

« 

fcfofed.to  receive  erideoce  of  the  law  of  Scotland  in  re- 
{pe€t  to  the  legality  of  fuch  marriage  from  the  witnefa 
who  was  a  tobacconift. 

Lord  Ellbnborough  C  J.  The  fads  are  fliortly 
thefe :  a  foldier  on  fervice  with  the  Britijb  army  in  St. 
Domingo  in  1796  being  defiroas  of  marriage  with  the  wi* 
dow  of  another  foldier  who  had  died  there  in  the  fervicp, 
and  both  parties  being  deiirotts  of  celebrating  their  mar* 
riage  with  efle£l,  they  went  to  a  chapel  in  th«  town  where 
they  were,  and  there  the  ceremony  was  performed  by  a 
perfon  appearing  there  as  a  prieft  and  officiating  as  fuch; 
the  fenrice  being  in  Flinch,  but  interpreted  into  EogUfli 
by  one  who  officiated  as  clerk ;  and  which  the  pauper  un* 
derftood  at  the  time  to,  be  the  marriage  fervice  of  the 
church  of  England.  After  this  they  cohabited  together 
as  man  and  wife  for  1 1  years  until  the  death  of  the  Imf- 
band*  And  now  it  is  made  a  queftion  upon  thcfe  fa£ts, 
which  we  mull  take  it  the  Scfllons  believed  to  be  true, 
othcrwife  they  would  not  have  ftated  them  to  us  for  our 
opinion,  whether  this  were  leafonable  evidence  of  a  mar- 

• 

{e)  4  Burr^  1059, 

{h)  VUL  the  Tt\voxt  of  Morrh  V.  h€tUer  in  I  S/iic.' 6 3s.  where  the 
Coait  refer  to  the  ciie  of  an  indi£lmcnc  for  hlgaroy  on  the  Ncrfilk  circuit, 
Itt  which  Dtmfin  J.  ruled  that  **  tliough  a  lawful  canonical  marriage 
need  not  be  prored,  ^et  a  marriage  in  fa£t  (whether  regular  or  not) 
muft  he  (hewn.**  This  it  feemt  muft  be  underAood  where  there  i* 
primi  fiitie.c?idence  of  a  lawful  marriage. 

'  rIage 
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1^08.  riage  ia  Si.  Domngp  at  that  time,  upon  which  die  Scffiom 
T^"  tnisht  to  have  adjadced  the  fisttlement  of  the  wife  to  be 
n^        tn  the  huftand's  parifh.    Firft,  eoafideriair  it  as  a  mar- 

Tbe  IniMOxtinU 

of  riage  celebrated  in  a  place  wliere  tbe  law  of  Eatghni  pre* 

vailed :  lor  I  may  foppofe  in  the  abfeice  of  any  eridence 
to  the  contraryi  that  the  li w  of  Engl&mt  t^defiaftkal  an4 
civil  WIS  recognized  by  (ul^Qs  of  En^Umi  in  a  place 
occupied  by  the  Bang's  troops,  who  would  impliedly  carry 
that  law  with  them.    It  is  then  to  be  ieen  whether  this 
would  have  been  a  good  marriage  here  before  the  mar* 
riage  aft.    Now  certainly  a  coatra£t  of  marriage  per 
verba  de  praefcnti  would  have  bound  the  parties  before 
that  aft ;  and  this  appears  to  have  been  per  verba  de  prae^ 
fenti,  and  to  have  been  celebrated  by  a  prieft,  that  is  \rf 
one  who  publicly  aflumed  the  office  of  a  prieft  and  ap* 
peared  habited  as  fuch  \  of  what  perfuafion  indeed,  wlie* 
ther  Roman  catholic  or  proteftant,  does  not  sppean   But 
even  if  it  were  performed  b^  a  Roman  catholk  prieft» 
that  wou4d  not  vary  the  cafe ;  for  fuch  a  perfen  wonM  be 
recognized  by  our  church  as  a  prieft  capable  of  officiating 
as  fuch,  upon  his  mere  renunciation  of  the  errors  of  the 
church  of  Rome^  without  any  new  ordination.     But  the 
cafe  of  l^he  King  v.  Fielding  is  in  point  to  (hew  that  a 
marriage  by  a  Roman  catholic  prieft  (before  the  marriage 
aft)  was  effeftual  for  this  purpofe.  That  was  a  marriage 
in  England  by  a  Roman  catholic  prieft  in  the  year  r7o; 
before  the  marriage  aft :  and  upon  evidence  that  the  pri* 
foner,  in  anfwer  to  the  queftion,  whether  he  would  have 
the  woman  for  his  wedded  wife»  faid  that  he  would  \  and 
that  the  woman  anfwered  affirmatively  to  the  queftiott 
put  to  her,  whether  (he  would  have  Mr.  Fielding  for  her 
hufband ;  Mr.  Juftice  Poiuel  upon  a  queftion  of  felony 
conCdered  it  as  a  marriage  contrafted  per  verba  de  pr«- 

fenti  I 
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fcoti;  in  like  mainner  as  it  was  confidcrcd  by  Lord  Holt        1808. 
in  Jefm  7.  Ccllins.     And  here  there  is  this  further  cir-      _.     - 
cumftancc,  that  the  ceremony  was  pcrformcdin  a  public   _    figamfl 

,     •.  •  .     ,,,       The  Inhabitants 

chapel,  iniiead  of  m  private  lodgings,  as  it  was  in  Mr.  of 

fieUiftg^s  czk.    Confidering  the  ca{e  therefore  tabe  that 
the  King^s  forces  carried  with  them  the  law  of  JSngiand 
to  St.  Damitigi,  by  which  they  and  other  fubje£ls  who 
accompanied  them  (in  the  abfence  of  proof  that  any  other 
law  was  in  force  there)  may  be  conGdered  a«  continir- 
ing  to  be  governed ;  this  would  be"a  good  marriage  by 
that  law.     But  fuppofing  the  law  of  England  not  to  have 
been  carried  to  St.  Domingo  by  the  King's  forces,   nor 
obligatory  upon  them:  in  this  particular,  let  us  confider 
whether  the  hQs  dated  would  not  be  evidence  of  a  good 
maniage  according  to  the  law  of  that  country,  whatever 
it  might  be.   And  indeed  after  the  ceremony  of  marriage, 
as  it  was  underftood  and  intended  by  the  parties  at  the 
time  to  be,  performed  openly  in  a  chapel,  by  a  perfon  ap- 
pearing there  as  a  pricft  authorized  to  perform  the  cere- 
mony of  marriage ;  and  this  followed  by  a  cohabxtati  >n 
between  the  parties  as  man  and  wife  for  i  i  years  after- 
wards ;  every  prefumption  is  to  be  made  in  favour  of  its 
validity.     IQiould  have  confidered  myfelfas  fafe  in  rett- 
ing my  opinion  in  favour  of  this  marriage  upon  the  law 
of  EngUnd  as  it  exifts  independant  of  the  provifions  of 
the  marriage  a£l.    But  without  the  aid  of  that,  I  think 
every  prefumption  muftTbe  made  in  favour  of  its  validity 
according  to  the  law  of  the  country  where  it  was  fo 
celebrated;   having  been  performed  there  in  a  proper 
place,  and  by  a  per  ion  ofiiciatiug  as  one  competent  to 
perform  that  funftion. 

Vot.  X.  U  .         .  Grose 
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i8o8.  Grose  J.  The  queftion  is^  whether  this  were  a  good 

*""""**         marriage  ?  And  in  determining  that,  I  have  no  objeAioti 

H^        to  confider  whether  it  be  a  good  marriage  either  accord* 

The  Iniubitantt 

of  ing  to  the  law  of  England,  or  according  to  the  law  of  the 

country  where  it  took  place.    Upon  the  former  gronnd, 
I  rather  think  that  it  was  good  by  the  law  of  England 
for  the  reafons  which  ha?e  been  ftated  by  my  Lord.  Bat 
conEdered  as  a  marriage  by  the  law  of  the  country  where 
it  was  celebrated,  I  think  there  can  be  no  doubt.    The 
parties  meant  to  be  married ;  they  went  openly  to  a  dia-* 
pel  in  the  country  where  they  were}  they  fonnd  there 
a  perfbn  appearing  as  a  prieft  of  the  country,  and  they 
were  married  by  him;  the  fenrice  was  performed  in 
Prenchi  but  it  was  tranflated  to  the  parties,  and  they 
nnderftood  it  to  be  the  marriage  ceremony.   Trom  thefe 
h£\s  the  prefumption  would  be  that  it  was  a  marriage 
according  to  the  hw  of  that  country,  by  a  prieft  of  that 
country  cognizant  of  its  laws  in  that  rtfpcBt,  and  who  it 
muft  be  prefumed  would  celebrate  it  according  to  the 
law  of  his  own  country.    There  is  therefore  a  fair  and 
reafonable  prefumption  that  thefe  parties  were  regularly 
and  legally  married  according  to  the  law  of  &.  Domingo* 
I  (honld  think  the  marriage  might  be  fuftaioed  according 
to  the  hw  of  England,  but  I  have  no  doubt   that  it 
is  fuftainable  by  the  law  of  the  country  where  It  w'aa  ce- 
lebrated. 

Lb  Blai^c  J.  The  Seflions  have  ftated  to  us  the  fad» 
proved  in  evidence  before  them,  and  they  defire  to  know 
what  is  the  legal  concluGon  from  that  evidence.  They 
ftate  in  fnbftance  that  the  parties  named,  being  in  Si. 
Domingo f  apd  wifhing  to  be  married,  went  in  1796  to  a 

place 
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place  of  worfliip  in  that  country,  and  were  married  by  a        i8o8. 
perfon  appearing  there  as  the  prieft,  and  that  they  have      ti7k7no 
iince  cohabited  as  man  and  wife  till  his  death  in  1807.  «-.  f^f'^ 

'      The  Inbabiuntf 

And  the  queftion  is*  whether  this  be  not  fufficient  e?i-     .     ^ 

Brampt«m« 

dence  that  the  marriage  was  properly  celebrated.  It  is 
no  objection  to  it  for  the  woman  to  fay  that  fiie  did  not 
know  that  the  perfon  officiating  was  a  prieft ;  for  the  fame 
•ofwer  woald  probably  be  given  by  mod  perfons  who  are 
married  here.  They  muft  for  the  moft  part  fay  that  they 
did  not  ifiofif  that  the  perfOn  who  officiated  was  aprleftf 
but  it  would  be  fuQictent  evidence  of  the  marriage  ibat 
the  ceremony  was  performed  by  a  perfon  officiating  as  ^ 
pricft  in  a  regular  place  of  marriage.     And  this  anfwer 

m 

of  hera  was  no  reafon  for  the  Seffions  to  fay  that  the    • 
marriage  was  not  performed  by  a  pcribn  in  holy  orders. 

Batlet  J.  The  faAs  (tated  are  ftrong  evidence  of  a 
marriage  \  and  I  cannot  prefame  from  any  of  thefe  fadis 
that  the  perlbn  who  officiated  was  not  a  pried  in  holy 
ordens,  or  indeed  that  he  was  a  Roman  catholic  prieft. 
He  officiated  as  a  prieft  in  an  appropriate  place  in  the 
country,  and  married  thefe  parties ;  and  after  fo  many 
years  cohabitation  as  man  and  wife  fince  that  period, 
I  cannot  poffiUy  fay  but  diat  diis  was  evidence  of  a  mar- 
riage. 

Order  of  Seflions  qualhed. 


Ua 
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1808. 

nZ.  mh.  The  King  agaln/i  The  Inhabitants  of  the  Town- 

(hip  of  KiLLERBV. 

Uponaquefiion  T^ M.  FeTgufon^  his  wife,  and  family,  were  remofcd 
brtween"two  ^^7  ^^  Order  of  jufttces  from  Cleatham  to  KUkrtyf 

riA^n<i'o«  one  '"  ^^^  county  of  Durham ;  and  on  appeal  the  order  wat 

of  them  bavins  confirmed  at  the  &t/ler  Seffions,  fubje£l  to  the  opinion 

property  there  . 

which  is  rated,  of  this  Court  npon  the  following  cafe. 

though  nor  ]n  ^  ^  «  a         /•   1  ^       t 

his  own,  but  in        George  Dtnt^  the  maiter  of  the  pauperi  was  ofiered  as 

for  the  l^^k  ^  witncfs  on  the  part  of  the  appellants,  bur  was  reje£ted 

SrUhi!i^f/r''  by  the  Court.    Upon  the  voir  dire  it  appeared  that  Dw/ 

^i3!dVfs''n.''  had  rateable  property  in  KUUrij,  but  was  in  fad  not 

competent  to  rated  foT  it  at  the  time  of  hearing  th^  appeal.    He  was 

prove  the  fettle-  ,  , 

ment  tnthe  howevcf  rated  for  h  at  the  time  of  lodging  the  appeal  at 


other  paciih. 


the  Cbriftmaj  Seffions  preceding,  but  his  name  was  omit- 
ted out  of  the  rate  made  for  Kitlerby  in  the  laft  Eafiif 
week,  for  the  purpofe  of  rendering  htm  a  witnefis  at  the 
hearing  of  the  appciil,  at  which  time  the  property  fttU 
belonged  to  him,  though  it  was  in  fa£l  rated  in  the  name 
of  his  fon,  who  had  no  intereft  therein. 

Rinm  was  to  hare  argued  in  fupport  of  the  deciCon 
of  the  Seffion^y  that  George  Dent  was  an  incompetent 
witncfs  i  but  the  Court  thought  it  unncceflary  to  hear 
him.    And 

HuNocif  contrk,  briefly  infifted  that  only  the  legal  in- 
tereft of  the  witncfs  could  be.regarded;  and  that  he»  having 
been  ftruck  out  of  the  rat^,  was  not  legally  KaUe  to  the 
payment  of  it. 

LocA 
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Lord  EttEMBORouGH  C.  J.    The  property  rated  be-        1808. 
longed  wholly  to  the  father,  who  was  tendered  as  a  wit- 
n«{s :  the  fon  had  no  intereft  in  it  $  and  whatever  he  paid 
towards  the  rate  mud  have  been  allowed  again  to  him  by  of 

the  father.    The  parties  here  meant  to  commit  a  frauds     '^»«'»'»»'«» 
bat  did  not  know  how  to  do  it  with  effed. . 

Grose  J.  The  father's  property  is  ftill  rated^  though 
his  name  has  been  fraudulently  left  out  of  the  rate. 

Le  Blanc  J.  The  witnefs  tendered  had  property 
which  was  rated  in  the  pariOii  though  in  another  name, 
that  of  *his  fon,  who  had  no  property  there ;  and  this 
diftinguilhes  it  from  all  the  cafes  where  perfons  having 
rateable  property ,  which  was  not  in  izGt  rated  |  were  held 
to  be  competent  witneflcs  (a)« 

« 

Batlbt  J.  affented. 

Order  of  SelGons  confirmed. 

(tf)  Vide  l^tfc  V.  KlrJforJf  I  Eaftf  559.9  where  all  the  cfifps  are  cpi« 
leQfd. 


Hoi^Lis  and  Another,  Adminillrators,  &c.  againft  Stturd^^ 

Nov.  iich. 

Smith. 

^pHE  plaintiflFs  fued  in  trover  as  adminiftratorst  and  AdminJiinitert 

declared  in  one  count  for  a  lofs  of  goods  in  the  life-  ver  on"a^^Jfcf" 

time  of  the  teftator,  and  the  trover  and  converfion  after  J^h/i^nS^^ 

his  death  by  the  defendant;  and  in  a  ftrcond  count  they  tate,  and  a  con- 

*  '     vcrfioD  in  cbrir 

declared  on  their  own  pofleflion  of  the  goodSf  and  the  owd  ttme,  and 

»  ...  •  being  oonfuitcd, 

(ubfcquent  trover  and  convcruoxu     And  having  be^n  areUabieto 

coftt{  for  the 
fad  of  their  poflcifion  Is  inunaterial;  and  they  may  fut  fai  their  own  rl(hc. 

y  3  nonfuited 
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i8o8.        nonfuited  without  ao  7  evideace,  and  the  Mafter 


Mollis 


difallowed  the  defendant  his  cofi$ ;  ^U^  obtained  a 
sgawjt  fiiig  fof  ^e  Maftsr  to  t2%  the  cofts :  afi:ainft  whicll 
lyiglej  now  (hewed  eaule,  and  relied  upon  Ccchnil  r. 
Kjnaflon  (a),  where  the  executor  declared  in  one  coast 
on  a  trover  and  converfion  in  bis  teftator's  lifetimci  and 
in  another  count  on  a  trover  and  converfion  after  hii 
death  %  and  the  evidence  offered,  being  only  applicable 
to  the  firft  connt,  he  was  held  not  liable  to  pay  the  cofts 
of  a  nonfuit.  And  Buller  J.  there  took  a  diftin£lion,  that 
if  the  goods  never  were  in  the  adual  poffcl&oh  of  the 
ezecutrixi  it  was  abfolutely  neceffary  for  her  to  declare  in 
that  charaAer.  And  here  no  evidence  having  been  given,  it 
,  dtd  not  appear  that  the  goods  ever  were  pofleffcil  by  the 
plaintiAf 

ft 

Lord  ELLEKnonouGH  C.  J.  That  opinion  was  over- 
ruled in  Bollard  v.  Spencer  (4).  The  adion  is  founded 
upon  the  plaintiffs''  property,  and  it  is  immaterial  whe- 
ther they  were  in  faA  poflfcficd  of  it  or  not,  before  the 
converGon  by  the  defendant.  And  this  latter  cafe  was 
recognised  by  liord  Eldon  in  Tatter/all  v.  Grooie{c)i 
where,  though  an  adminiftratriz  fuing  on  a  covenant  (^ 
with  her  teftator,  was  held  not  liable  to  cofts  \  yet  all  the 
decifions  in  trover  the  other  way  were  left  untouched  by 
that  judgment.  It  was  once  endeavoured  by  Mr.  Juftice 
Buller  to  m^ke  it  the  teft  of  an  executor's  exemptioa* 
from  cofts,  whether  the  money,  when  recovered  in  the 
a£lion,  would  be  affets :  but  that  is  certainly  not  the 

(tf)  4  Term  Rtf.  S77.  (^)  7  Term  Ki^  i^t. 

{d)  Tbc  fiime  anfwtr  was  alvcn  t  C$ok  v.  LtfCsM,  %  Mifi,  395.,  wilicb 
'     was  alfo  citod. 

rule 
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cole  now.    The  qaeftion  is,  Whether  it  were  neccffary         1 808. 
for  the  plaintiffi  to  have  declared  as  adminiftiators  ?  and        „ 
liere  it  certainly  was  not  necefiary  ;  for  on  the  death  of       ^«j 
their  teftator  they  were  in  point  of  law  the  owners  of 
goods  which  belonged  to  the  inteftate;  and  whether 
anally  poflefled  by  them  or  not  before  the  converfion, 
they  might  declare  as  any  other  perfon  upon  their  owii 
property  when  wrongfully  converted  by  another. 

Batlet  J.  referred  to  March  v,   Tellowby,   2  Sira. 
1107.  aflagning  the  reafon  why  executors  (hall  be  liable 
to  cods  in  thefe  cafes,  which  arifes  upon  the  words  o£ 
die  ftat.  23  H.  8.  ^•15. 

P/r  Curiam^  Rule  abfolute. 


Ritchie  againjl  Atkinson.  U'^'*^'i. 

'T^HIS  was  an  action  of  indebitatus  afliimpfit  for  the  Where  the  maf- 

freight  of  goods  conveyed  in  the  (hip  AdelpU^  of  freighter  o^f  a 
^YAcYi  the  plaintiflF  was  matter,  from  St.  Pitirjlmrgb  to  ^"^'ni^ttSy 
JLcndm,  and  delivered  to  the  defendant  or  his  order,  f^^^t '."  Z^"' 

'  ting  that  Che 

There  was  alfo  a  count  on  a  quantum  iheruit  for  fveiEht,  ^>p>^ing  every 

^  *     '    way  fitted  for 

and  the  common  counts  for  work  and  labour,  and  for  the  voyage, 

ihould  with  all 

9)OQcy  paid,  &c.    The  defendant  pleaded  the  general  convenient 
iflue ;  and  at  the  trial  at  Guildhall  before  Lord  Elknbo'-  ^.  pn^argb^ 
rough  C.  J.  a  verdtft  was  found  for  the  plaintiff  for  from^he  fri^ght- 
960A  15/.  fubjea  to  the  opinion  of  thU  Court  on  the  l2^fJl'^4ooi. 
following  cafe.  J* JP  weiS"* 

therewith  to 
tsfidtn,  and ddiw  tb*  fame  m  hnng  pmifrA^  for  hemp  5/.  per  ton,  for  iron  51.  a  ton,  ftc. :  oo« 
half  to  be  paid  00  right  delivery,  tikt  other  at  3  aionths :  held  that  the  delivery  of  a  com^u 
fargo  was  not  a  condition  precedent  |  b«it  that  the  maAer  might  recover  freight  for  a  Ihort 
cargo  at  the  ftipulatcd  rattt  per  100 1  the  freighter  having  bis  remedy  in  damages  for  fuch 
Aiort  4ciifccy« 

U4  The  . 
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i8o8.  Th^  plaintifT  being  mafter  of  the  (hip  Aitlphi^  ta 

Aug^/^  1807  chartered  her  to  the  defendant  by  the  fol- 

simnjk  lowing  iiiftrumeat :  <*  Memorandum  for  charter.  Lon* 
doftf  12th  Augufl  1807*  It  18  this  day  mutnally  agreed 
between  Captain  J.  Ritchie^  of  the  fliip  Adelphiy  barden 
400  tons  or  thereabouts,  now  in  the  ri?er,  and  W*  At* 
linfon^  of  London^  merchant,  that  the  faid  (hipi  being 
tightj  and  every  way  fitted  for  the  voyage,  fbali  with  all 
conyenlent  fpeed  fail  and  proceed  to  St.  Peter/burgh^  or 
fo  near  thereunto  as  (he  may  fafely  get,  and  there  load 
from  the  factors  of  fVm.  Atkinfon^  a  complete  cargo  of  dean 
hemp,  and  80  tons  of  iron  for  ballad,  not  exceeding 
what  (he  can  reafonably  (low,  &c«  i  and  being  fo  loaded 
(hall  therewith  proceed  to  Woolwich  and  Londop^  and 
deliver  the  fame^  on  being  paid  freight  for  clean  hemp 
5/.  per  ton,  for  baliaft  iron  5/.  per  ton,  with  two*thirdi 
port  charges  and  pilotage  as  cuftomary;  reftraint  of 
'  princes  and  rulers  during  the  faid  voyage  always  ex- 
cepted :  one  half  of  the  freight  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo,  and  the  remainder  in 
3  months  following.  Thirty  running  days  are  to  be 
allowed  the  faid  merchant,  (if  the  (hip  is  not  fooner  dif- 
patchedj)  for  loading  her  at  &.  Peterjhurgh^  and  thirty 
running  days  for  delivery  at  ff^oolv/icb  and  London^  and 
ten  days  on  demurrage  over  and  above  the  faid  laying 
days  at  6A  per  day.  Penalty  for  .non-performance  of 
this  agreement  2000/.  The  (hip  to  fail  with  convoy  from 
tlie  Sound  for  England.  Wm.  AtkinfonJ^  The  Adelphi 
failed  in  baliaft  from  Deptford  on  the  24th  of  Augu/i 
•  1 807,  and  arrived  at  Cronftadt^  the  port  of  5/.  FeterJ" 
iurgb,  on  the  16th  of  September  following}  where  the 
plaintiff  prpceeded  (o  take  in  her  cargo  wder  the  char- 
tcr-partyi  and  continued  loading  her  with  all  due  dili* 
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gence  uatU  the  25th  of  Septemher^  ^nd  bad  then  taken         1808 
oa  board  between  70  and  80  tons  of  iron  for  ballads  the        «-*^* 

'  RlTCHIB 

fame  being  a  fufficient  quantity  for  ba^iftt  and  a  con-         agmnfi 
iiderable  quantity  of  hemp.     On  the  25th  of  September 
there  wa$  a  general  rumour  of  an  embargo  being  in- 
tended to  be  laid  by  the  Ruffian  Government  on  all  Briti/b 
Tcffels ;  and  there  was  eyery  appearance  that  it  would 
take  place  immediately ;  but  it  did  not  in  izQi  take  place 
then,  nor  until  fix  weeks  afterwards:  but  on  the  ^^th 
of  September  Mr.  Booker^  the  agent  for  the  Briti/b  fa£tory 
at  Cronftadt^  and  alfo  the  agent  to  the  houfe  of  Hubbard 
and- Co.  the  defendant's  agents,  in  confcqoence  of  in- 
ftrudions  that  he  had  received  from  Sir  Stepien  Shairp^  his 
Majcfty's  Conful  General  at  St.  Peterjburgh^  defired  the 
captains  of  fuch  Briti/b  veflels  as  itiere  ready  to  proceed  to 
fea,  to  do  fo  ^s  foou  as  poflible,  as  he  C3^pe£led  an  dn- 
bargo  might  take  place  immediately.    CThe  cafe  then  fet 
opt  a  circular  letter  of  advice  to  that  eiFe£t,  written  to 
the  captains  of  Briti/b  veffels  by  the  conft^l's  agents.]] 
In  confcquence  of  which  Ihe  plainti^  gave  dire£tions  to 
leave  off  fcrewiug  dowp  any  niore  hemp,  which  is  the 
ufual  mode  of  loadings  and  to  Qll  the  (hip  up  as  faft  as 
pofpble  by  hand  \  and  the  whple  of  this  day  was  occupied 
in  loading  the  veffel  in  this  manner  till  6  o'clock ;  at 
ifhicb  time  (he  was  filled  up  as  far  as  couI4  be  done  by 
hand ;  and  the  (hip  failed  on  the  evening  of  the  25th  of 
September  with  a  cargo  more  than  half  what  (he  could 
I)ave  carried,  though  there  was  at  the  time  as  much 
hemp  of  the  defendant's  lying  in  lighters  along^de  of 
the  yiti!^^  as  would  have  coippletely  loaded  her.    The 
plaintiff  zGttA  bona  fide  and  as  an  honed  man  under  the 
e^^tftinj;  circumftanceS|  and  there  was  a  reafonable  and 

W^ll  SF^^?^4  'PPTchq^qn  for  bis  aiding  as  he  did  \ 


Armivtov* 
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1 8o8.        tni  he  biougbt  home  is  oooiplete  a. cargo  as  he  could  un« 
"  der  thrdrcumftaiiGes.  Seveial  other  vcfiels  failed  the  (ame 

^mmfl        ereoiog  as  the  AJilfhi.  All  or  almoft  all  the  vefiels  which 
bad  paies  failed  either  the  fame  eveniqg  or  the  next 
moiniog  without  full  cargoes^  uadcr  the  apprehenfions 
of  an  embargo :  but  fome  other  Britijb  ?effels  did  not 
fail  from  Ctrnfiadt  at  that  timci  and  were  not  detained, 
but  completed  their  loading:   and  if  the  Jdtlpbi  had. 
ftaid,  (he  might  hare  completed  her  loading.  The  plain- 
tiflF  failed  without  any  previous  communication  with 
HuUard  and  Co.,  the  defendant's  agents,  to  whom  he 
was  addrefled  \  they  reCding  at  St.  Piitrfrurgb.   As  foon 
as  they  had  notice  of  the  circumftances  they  immediately 
came  to  Crmfiadt  with  an  intention  to  (top  the  (hip,  but 
It  was  too  late  \  and  they  then  formally  protefted  againft 
him  for  breach  of  his  charter-party.   The  Adelphi  arrived 
in  London  and  delivered  her  cargo  there  to  the  defend* 
ant,  who  refufed  to  pay  the  freight,  as  little  more  than 
a  moiety  of  the  quantity  of  hemp  ftipulated  by  the 
charter-party  was  brought  by  the  plaintiff.    The  freight 
of  the  iron  and  hemp  fo  brought  to  London  and  delivered 
to  the  defendant  amounted,  according  to  the  rate  ftipu- 
lated in  the  charter-party,  to  960/.  15/*    And  the  ver* 
di&  for  that  fum  was  to  ftand,  if  the  Court  thought  that 
the  plaintiff  was  entitled  to  recover  \  otherwife,  a  nonfuit 
was  to  be  entered. 

Littledali  contended  thst  the  plaintiff  was  entitled  to 
recover  freight  on  the  charter-party  in  proportion  to  the 
cargo,  although  he  had  not  brought  home  a  complete 
cargo ;  the  delivery  of  a  complete  cargo  not  being  a  con* 
dition  precedent,  nor  the  payment  ftipulated  for  entire, 
but  to  be  made  at  the  rate  of  fo  much  per  ton  on  die  dif^ 

fcrent 


ATKiMtoy. 
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(txtnt  articles  brought  home  and  delivered,  and  therefore        i8oS* 

in  its  nature  apportionable.    The  words,  <•  and  delivgr         ^       ' 
'  RiTCMir 

ibifrmei^  are  equivocali  and  may  mean  the  cargo  auually         sgmnft 

deliYcredy  as  well  as  the  whole  quantity  fttpulated  for : 

and  the  former  is  the  more  reafonable  confirudion,  efpe* 

cially  in  a  mercantile  inftrument ;  becaufe  the  plaintiff 

would  then  be  entitled  to  receive  the  juft  proportion  of 

freight  which  he  had  earned :  and  if  by  negligence  he  did 

not  bring  home  fo  complete  a  cargo  as  he  might  have 

done,  the  defendant  would  have  a  remedy  againft  him 

upon  his  covenant.  "  The  true  rule  in  thefe  cafes  was  laid 

down  by  Lord  Mansfield  in  Boone  v.  Eyre(a\  that  <<  where 

mutiial  covenants  go  to  the  whole  of  the  confideratioa  oo 

both  fides,  they  are  mutual  conditions :  but  whcr^  the 

covenants  go  only  to  %  party  and  where  a  recompience 

may  be  had  in  damagesy  it  is  a  different  thing  :'*  and  this 

was  recognized  in  Campbell  ▼•  Jones  [b%  and  The  Hukeef 

St.  Albans  v.  Shore  {c).    That  dodlrine  muft  at  all  events 

apply  to  a  cafe  where  the  amount  of  the  freight  was  to 

be  ascertained  pro  ratfL     As  in  Tompfon  v.  Noel  (d),  where 

the  matter  of  a  (hip  covenanted  to  go  to  Ireland  and  tbers 

take  in  280  men  from  the  defendant  and  carry  them  to 

Jamaica  \  and  the  defendant  covenanted  to  have  the  280. 

men  ready,  and  to  pay  5/.  a  man  for  their  conveyance^ 

though  the  defendant  pleaded  that  he  had  ;lll  the  me» 

ready,  and  tendered  them  to  be  carried,  and  the  plaintiff 

only  took  and  carried  180  of  them  $  yet  it  was  held  os 

demurrer  to  the  plea  that  he  might  recover,  becaufe  the 

plea  was  only  an  anfwer  to  part  of  the  declaration :  that 

isj  though  the  plea  in  bar  (hewed  that  the  plaintiff  had 

{a\B,  jr.  £^rr,  17 Oh>  3.  S  Tfnv  ^tp.  575.  ^  lA  1 A  :BUu  S73«ii« 
{h)  6  term  Rtf.  573.  {e)  i  H.  Blot.  X/S. 

l^  X  Iftv.  x6.  and  i  Keb.  ico« 

not 
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i8o8«  not  performed  the  whole  of  what  he  had  covenanted  to 
""■■  do  J  yet  giving  no  anfrer  to  the  part  which  he  had  pcr- 
agaiM/i  formed,  he  was  held  entitled  to  judgment.  But,  idljf 
though  the  delivery  of  a  complete  cargo  were  a  conditioa 
precedent,  according  to  the  terms  and  intent  of  the  coq« 
trz€tf  yet  the  defendant  having  received  that  part  of  the 
cargo  which  was  brought  home,  the  plaintiflF  is  entitled 
to  recover  upon  a  quantum  meruit,  in  refpe£b  of  the  fer- 
vice  done,  as  upon  a  new  caufe  of  adlion.  For  though 
in  Cook  V.  Jennings  (a),  d^on  a  covenant  to  pay  fo  much 
freight  for  goods  delivered  at^.,  it  was  held  that  freight 
could  not  be  recovered  upon  the  covenant,  pro  rati  itine- 
rie,  where  the  fliip  was  wrecked  at  B.  before  her  arrival 
at  ^•,  though  the  defendant  had  accepted  the  goods  at 
B* ;  yet  Lanvrenci  J.  feemed  to  confider  fuch  receipt  of 
the  goods  by  the  owner  as  evidence  of  a  new  contraQ 
between  the  parties.  And  Luki  v.  Lyde  {b)  went  upon 
that  principle ;  as  did  alfo  LutwUgey,  Grey  and  others  in 
Jhm.  Proc*  I733>  there  cited  (r),  and  the  cafe  of  the  C9- 
pefAagenj  in  the  Court  of  Admiralty  (J).  The  cafe  of 
Bright  V.  CoHvper  {e\  which  feems  to  bear  the  other  way » 
was  an  a£lion  of  covenant,  and  it  does  not  appear  whether 
the  aQion  was  brought  for  the  whole  or  only  a  proper* 
tionable  part  of  the  freight.  Befides,  by  the  terms  of  this 
contra£l  the  plaintiff  was  not  bound  to  deliver  the  cargo^ 
without  receiving  payment  of  half  of  the  freight  at  the 
time,  and  the  remainder  in  three  months  afterwards:  by 
veceiviog  therefore  lefs  than  the  complete  cargo^  which 
the  plaintiff  was  not  bound  to  deliver  without  a  tander  of 

(«]  7  Tarn  Rep,  381.  {h)  2  Burr,  SSx*  and  I  Bl^.  Rfp.  19a 

^t)  This  caff  U  {ivcD  at  length  by  Mr.  jSbhtU  v^  bU  ttw  •fMartbaiu 
Sbipt^ico.  zSou 
{4)  I  M.4d>Jttf.t%%%  {e)  \Br9vnh%u 
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the  half  freight,  the  defendant  impliedly  agreed  to  pay        i8o8» 
for  the  part  fo  received.    [Lord  Ellenborough  C.  J.    I  do       ' 
oot  fee  how  the  receipt  of  the  goods  changes  the  fituation        ggainp 
of  the  parties  i  becaufe  thefe  were  the  defendant's  own    ^'***"*^'** 
goods  %  and  unleis  freight  were  due  upon  them  by  the 
contrad,  the  defendant  was  entitled  to  have  his  own 
goods  without  any  confideration.    It  was  therefore  only 
taking  peaceable  pofledion  of  that,  for  which,  if  wrong- 
fully withheld,   he   might  have  brought  trover.    But 
on  the  other  ground,  the  plaintiff  may  contend  with 
ftrong  effed,  that  the  defendant's  argument  muft  go  this 
length,  that  if  the  cargo  wanted  a  fingle  ton  of  being 
a  complete  cargo,  it  would  be  a  defence  to  this  a£lion  for 
the  freight.]    The  i^aintiff  might  have  gone  back  again 
to  St.  PiUrJhurgh^  for  the  remainder  of  the  cargo,  and 
was  not  bound  to  have  delivered  a  part  only  of  it :  and   * 
the  convenience  of  receiving  the  part  brought  home 
#oiild  be  a  good  confideration  to  the  defendant  from 
whence  to  imply  a  new  promife  to  pay  for  it. 

TCaiiy  control.  The  covenant  to  bring  home  a  com* 
plete  cargp  is  a  condition  precedent  to  the  plaintiff's  right 
to  recover  freight  upon  the  contrafi.  It  is  neceffary  for 
the  fafety  of  merchants  that  thefe  charter-parties  (hould 
he  ftridly  executed  \  and  the  late  cafe  of  Smith  v.  ^iV- 
pn  (0)  proceeded  upon  that  principle,  although  the  freight 
there  was  covenanted  to  be  paid  at  fo  much  per  month 
4nriog  the  voyage  out  to  Monte  Video  and  back  again  to 
^  port  of  difcharge.  The  cafe  of  Bright  v.  Couper  (i) 
waa  there  relied  on  by  the  Court ;  and  it  is  immaterial 
whether  the  a£lion  was  brought  for  the  whole  or  t  pro« 
portion  pro  rata  of  the  freight ;  for  the  a£lion  of  cov9« 
nam  founding  in  damages,  a  part  only  might  be  tccover- 

Odf 
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i€o8.        tii  tlibugh  the  fldintiS  declared  for  tht  whole*    Aisi- 
-  tbe  fame  argumcat  mighc  have  been  ocged  Jo  C$Pk  w. 

4y«f«f         Jittmngs  (a)  ^  but  the  Court  held  the  perforaanix  of  the 
Ttfiiiaeir.     ^j^^^  TOfSge  a  Condition  precedent  to  the  recoveif  of  aof 
part  of  -the.  fie^bt^     There  is  no  diflTcrence  in.  this  le* 
^e£l  between  a  oootra£t  under  feal,  or  by  par^.    The 
conftruftion  in  both  cafes  proceeds  on  tbe  groondy  tiiftt  if 
the  parties  have  ftipuUted  for  chemfelves,  whether  rea* 
(b^aiblf  or  oot^  the  Court  cannot  ftipuUte  for  them.  The 
fuhftaace  of  the  contra^  in  Boom  v.  £jn  was  •the  cod* 
reyancecf  the  eftate ;  and  the  exad  nnmbcr  of  negroes 
on  it  was  only  the  fid>je£l  of  an  independant  covenant  s 
and  any  deficiency  in  tbe  number  might  be  compeniased 
in  damages  without  affeding  the  title  to  the  eftate.    In 
CMmpielir*  Jones  {h)^  a  particular  fum  was  covenanted  lo 
be  paid  on  a  given  day  at  ail  eventSy  which  naight  arrive 
before  the  inftro£kion  covenanted  to  be  given  by  the  other 
party  \  and  confequently  fuch  inftru£lion  could  not  in  tlie 
nature  of  the  thing  be  a  condition  precedent  to  thepsf* 
mcnt  of  the  money  on  the  day*     Toinffon  v.  NoeUe) 
feems  indeed  the  other  way ;  but  there  the  covenant  ap- 
plied only  to  the  number  of  men  who  were  to1ie  carried 
out  at  fo  much  per  head ;  which  may  j^haps  make  a 
diflFerence :  but  a  complete  cargo,  which  was  covenanted  in 
this  inftance  to  be  brought  home,  is  in  its  nature  an  en«v 
tire  thingi    depending  on   the   capacity    of    the  ftip* 
[Gro/e].    Does  it  not  depend  on  the  intention  of  Ao 
parties,  to  be  colledied  from  the  whole  inftrument,  who* 
ther  the  completion  of  the  cargo  was  to  be  a  conditioii 
precedent  to  the  payment  of  any  freight :  and  conM  h 
have  been  their  intention  that  if  the  cargo  wanted  everfo 
fmall  a  quantity  to  complete  the  loading  of  the  (hip,  that 

1  the 
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the  platnttflF  was  to  tecehe  nothing  for  that  which  he        fSoS. 
brought  home  ?]    It  may  cafily  be  concetired  to  have  hccn      i^Troii ta 
the  meaning  of  the  parties,  that  if  the  mafter  refafed  or     jjl^^ 
liegle£ted  to  take  in  any  part  of  the  cargo,  however  fmall» 
which  was  ready  for  him,  he  Ihould  not  receive  any 
freight :  and  that  the  only  efF(i£tual  way  of  preventing  the 
omiflion,wbatever  the  motive  might  be,  Was  by  making' the 
completion  of  the  cargo  a  condition  precedent.    Then  if 
foy  the  acceptance  here  by  the  defendant  of  an  incomplete 
cargo,  being  his  own  goods,  cannot  make  any  difference. 
^And  as  to  the  argument  that  the  plaintiff  might  have  gone 
back  to  St.  Pettr/burgbf  and  have  refufed  to  deliver  any 
part  of  the  cargo  till  he  had  completed  the  whole ;  the 
anfwer  is,  that  he  has  bronght  his  aAion  before  be  has 
fo  done.    Or  at  any  rate  he  ought  to  have  declared  dif- 
"ferentlyy  by  dating  the  partial  performance  of  the  original 
'Contraft,  and  that  in  confideration  that  he  woald  deltver 
'the  part  of  the  cargo  which  had  been  firft  brought  home, 
the  defendant  promifed  to  pay  freight  pro  rati.     Bat  a 
'general  indebitatus  affumpfit  cannot  be  maintained  by  a 
party  under  contrail  until  the  whole  duty  is  performed. 
XLord  Elleniorough  C.  J.    There  is  a  covenant  by  the 
plaintiff  that  the  (hip  (hall'  proceed  with  all  convenient 
fpeed  to  St.  Peter/burgh^  and  there  load  a  cooiiplete  car- 
go ;  and  that  would  not  be  fatisfied  by  the  plaintiff  bring- 
ing part  of  the  cargo  at  one  tinfie,  and  then  going  back 
and  bringing  the  remainder  of  it :  and  therefore  we  may 
'  lay  that^  which  is  not  the  material  part  of  the  cafe,  out  of 
'  the  queftion,  and  confider  whether  the  completion  of  the 
cargo  be  3  condition  precedent.]    In  Hadley  v.  Clarke  (a), 
the  defendant,  having  contrafted  to  carry  the  plaintiff's 

goods 
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l8o8*       goods  from  UverpoJio  Leghorn^  was  held  KaUe  in  dx^ 
"  mages  for  the  non-pcrformaoce  of  his  contraQ  at  the  eni 
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4if«ii»/        of  two  years,  duriog  which  time  the  (hip  was  under  aa 
embargo  of  our  own  goVemment  at  FalnmUbf  in  her  way 
out.    And  Lawrttui  J.  referred  to  AIL  27.  *<  that  where 
a  party  by  his  own  contra^  creates  a  duty  or  charge  upoa 
himfelf>  he  is  bound  to  make  it  good,  if  he  may,  notwith- 
ftanding  any  accident  by  inetitable  necei&ty ;  becaufe  he 
might  have  prorided  agaioft  it  by  his  contrafi.**     As  to 
LutwiJ^i  V.  Grty  (a),  and  Luke  r.  Ljie{h)^  the  mafter  in 
each  had  done  all  that  he  could,  and  had  forwarded  the 
goods  or  offered  to  complete  the  Yoyage ;  but  the  owner 
preferred  to  uke  them  at  another  place.  He  then  argued 
the  cafe  upon  the  nurine  law,  as  far  as  it  could  be  col* 
le£led  from  local  ordinances  and  general  opinions  ^  and 
referred  to  i  Valin.  626.    2  Poth.  393,  4.     a  Mag.  itfa. 
I  MolL  327.   and  Mai*  Lem.  Mire*  9ft.  loo*     Maljnesp 
in  one  of  thefe  paflTages,  mentions  a  cafe  of  five  lhip» 
which  were  freighted  out  and  home  in  15S7,  but  from 
fome  apprebenfion  of  being  taken  returned  without  their 
lading#    Two  of  them  having  ftaid  out  all'  their  time  m 
the  foreign  ports,  and  protefted  agaioft  the  faAors  of  the 
freight^s  from  whom  they  were  to  have  received  their 
lading,  Wefe  adjudged  by  the  law  of  admiralty  to  have 
deferved  their  whole  freight :  but  two  others  who  had 
not  ftaid  their  abiding  days,  nor  protefted,  were  found 
not  to  have  deferved  any  freight  at  all,  though  they  were 
laden  outward  bound.    The  fifth  (hip,  under  the  like  cir- 
cumftanccs  as  the  two  laft,  had  half  her  freight  by  a  par* 
ticular  provifo  in  her  charter-party.     In  p.  loo^  treating 
on  *<  queftions  about  freightings  and  their  folutioas/'  he 

(«}  M^9ti*i  X^aw  •J M*r:hant  SHj>t,  i8ot  (I)  1  £&rr»  Zt%m 

iays. 
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{tj$,  <'  If  freight  be  agrted  upon  for  commodicles  to  be        i8o8. 
ladca  for  a  certain  price  for  every  pack,  &c.  without  re-        """""^ 
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gard  to  the  burthen  of  the  (hip»  but  to  grve  her  the  full  agam^ 
ladings  no  man  maketh  doubt  but  that  the  fame  is  to  be 
performed  accordingly."  [Lord  EHenborougb  C.  J.  No 
doubt  if  the  mafter  do  not  bring  home  a  full  lading,  the 
other  (hall  recover :  but  the  writer  does  not  fay  that  that 
is  a  condition  precedent  to  the  claim  of  freight  in  propor- 
tion to  what  is  actually  brought  home.  In  all  the  cafes 
of  conditions  precedent  the  thing  to  be  done  is  fome  indi- 
▼ifible  thing ;  but  the  delivery  of  a  cargo  of  goods  is  not 
one  entire  things  but  in  its  nature  divifible. 

Littledale,  in  reply,  obferved  on  the  loofe  and  doubtful 
opinions  of  the  writers  on  the  marine  law,  from  whence 
no  certain  rule  could  be  drawn ;  though  in  the  very  in- 
ftance  quoted,  Potbier  and  the  others  admit  that  fome<* 
thing  is  to  be  paid  where  the  madrris  in  no  fault*  But 
the  intention  of  thefe  parties,  (the  material  obje&  of  in- 
quiry), that  the  freight  (hould  be  paid  in  proportion  to 
the  quantity  of  the  cargo,  is  manifcft  from  fixing  the 
rate  of  payment  by  the  ton;  for,  otherwife,  if  the  cargo 
had  been  meant  to  be  one  entire  thing  of  a  given  ton* 
nage,  the  bringing  home  -of  which  was  to  be  made  a 
condition  precedent  to  the  demand  of  any  freight^  one 
certain  fum  only  would  have  been  (lipulated  to  be 'paid 
on  the  performance  of  the  one  entire  duty.  On  the 
other  point ;  if  the  expeQed  embargo  juftified  the  car- 
rying away  the  (hip  till  the  expedation  of  danger  was 
removed,,  the  returning  afterwards  for  the  remainder 
of  the  cargo  would  be  a  performance  of  the  voyage  nvlth 
all  convenient  /peed.  But  it  has  not  been  thought  necef- 
fary  in  this  cafe  to  argue  the  queftion  of  the  embargo, 

VoL«X  X  which 
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1 8o8.        which  will  arife  in  another  caff  now  ftanding  for  argument.* 
^  As  to  Smiti  r.  WlUin  (a),  the  owner  did  not  do  CTcrf 

agmt4  thing  in  his  power  to  earn  the  freight  which  he  fought 
to  recover,  but  merely  offered  to  profecute  and  complete 
the  foyagCj  in  the  progrefs  of  which  he  had  been  intcr^ 
rupted  for  a  time.  That,  therefore,  was  the  cafe  of  a 
failure  in  the  very  fubftance  of  the  cootraCt,  the  per- 
formance of  which  was  to  entitle  the  plaintiff  to  freight- 
But  a  covenant  to  fail  with  the  firft  fai#  wind  has  been 
held  [b)  not  to  be  a  condition  precedent  to  the  recovery 
of  the  freight. 

Lord  ELLEfiBOROUGH  C  J.  If  the  delivery  of  a  com- 
plete cargo  were  a  condition  precedent  to  the  recoTcry  of 
any  freight,  no  doubt  the  defendant  would  be  entitled  to 
require  the  ftriQed  performance  of  it:  but  the  queftion 
b|  Whether  it  be  a  condition  precedent  ?  and  that  de- 
pends not  on  any  formal  arrangement  of  the  words,  but 
on  the  reafon  and  fenfe  of  the  thing,  as  it  is  to  be  coU 
leAed  from  the  whole  contra£l :  whether  of  two  things' 
reciprocally  ftipulatcd  to  be  done,  the  performance  of 
the  one  does  in  fenfe  and  reafon  depend  upon  the  per* 
formance  of  the  other.  The  rule  was  well  laid  down' 
by  Lord  Mansfield  in  Boone  v«  Eyre  (c),  that  where  mu- 
tual covenants  go  to  the  ^johoU  of  the  confideration  on 
both  fides,  they  are  mutual  conditions,  the  one  precedent 
to  the  other ;  but  where  the  covenants  go  only  to  a  part^ 
there  a  remedy  lies  on  the  covenant  to  recover  damages- 
for  the  breach  of  it  \  but  it  is  not  a  condition  precedent.- 

(tf)  S  Eafi^  437. 

(^)  ConflMe  V.  Clchene,  Palm.  397.     Hali  v.  Cazewve^  4  Eafl^  477* 
453.  and  Svnmana  v.  TeoA^,  i  Cam/M/*s  N.  P,  Caf.  377. 
{£)  f  IL  Bite.  %yy  and  6  Ttrm  Ref»  57|. 
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That  was  a  cafe  where  the  plaintiff  had  conveyed  to  the        i8o8« 
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defendant  a  plantation  in  the  Wtji  Iniits^  with  the  ne<* 
groes  on  it^  and  had  covenanted  that  he  had  a  good  title^        Mzmfi 
and  was  lawfully  poflelTed  of  the  negi-oes  \  and  the  de- 
fendant covenanted,  that  the  plaintiff,  well  and  truly  per* 
forming  all  and  every  thing  in  the  deed  contained  on  bis 
part  to  be  performed,  he,  the  defendant,  would  pay  a 
certain  annuity.     And  to  an  adion  on  covenant  for  non- 
payment of  th^  annuity  the  defendant  pleaded,  that  the 
plaintiff  wa3  not  at  the  time  legally  poffeffed  of  the  ne- 
groes, and  fo  had  not  a  good  tiiie  to  convey.    But,  on 
demurrer,  Lord  Mansfield  faid  that  if  fuch  a  plea  were 
to  be  allowed,  if  any  one  negro  were  not  the  property  of 
the  plaintiff,  it  would  bar  the  adiion.    He  mud  there-    ' 
fore  have  confidercd  that  fuch  a  covenant  was  in  its  na- 
ture apportionable  according  to  the  damage  fuftained  by 
the  breach  of  it,  and  did  not  make  a  condition  prece- 
dent to  the  payment  of  the  annuity.    Now  apply  that  to 
the   prefent  cafe.     Here  is  a  fliip  of  about  400  tons, 
which  is  freighted  to  go  to  S/.  Peter/burgh^  and  to  bring 
home  a  complete  cargo  of  hemp  and  iron,  and  to  deliver 
the  fame  on  being  paid  freight  at  fo  much  per  ton  on  each 
commodity*    If  the  owner  be  not  entitled  to  recover 
freight  for  any  proportion  of  gooda  he  may  bring  home 
ihort  of  a  complete  cargo,  and  it  fiioiild  appear  by  any 
fubfequent  admeafurement  of  the  veffel,  even  after  the 
delivery  of  the  cargo,  that  there  was  wanting  fome  fmall 
fradion  of  a  complete  cargo ;  if  the  (hip  had  been  fup» 
pofed  to  meafure  400  tons,  and  a  cargo  adapted  to  that 
proportion  had  been  loaded,  and  it  turned  out  that  Ihe 
meafured  10  or  20  tons  morej  the  owner  would  alto- 
gether be  defeated  of  his  remedy  for  the  whole  freight. 
3ttt  would  not  ftt^h  a  conftruAion  be  contrary  to  com- 

X  a  mon 
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i8o8.        mon  fcnfe  and  the  true  nature  of  fuch  a  contra£l ;  aind 
*  can  any  fuch  meaning  be  fairly  inferred  from  the  terms 

KITCH I C 

agmnft  of  it  ?  But  it  18  faid  that  a  different  conftni£lion  triU 
bear  hard  upon  the  merchant  who  has  ftipulated  for  the 
delivery  of  a  complete  cargo.  It  does  not  foUove,  how- 
everi  from  thence,  that  if  there  has  been  an  imperfeft 
delivery!  he  will  be  cufted  of  his  remedy :  for  clearif 
an  action  on  the  cafe  lies  againft  the  captain  who  has 
made  an  imperfef),  when  he  could  have  made  a  perfcA 
delivery.  But  I  (hould  require  the  (IrongefPauthority  to 
be  adduced  before  I  held  that  this  was  a  condition  pre- 
cedent, when  the  confequences  of  fuch  a  conftrufiion 
would  be  fuch  as  I  h^ve  before  dated.  There  is  no  cafe, 
howeveri  where  the  delivery  of  lefs  than  a  comflete 
cargo  has  been  held  not  to  be  apportionable.  Wher^, 
as  in  Smith  v.  Wilfon  {a\  the  freight  Is  made  payable 
upon  an  indivifible  condition,  fuch  as  in  that  caie  the 
arrival  of  the  (hip  with  her  cargo  at  her  defiined  port  of 
difcharge ;  fuch  arrival,  &c.  muft  be  a  condition  prece- 
dent ;  becaufe  it  is  incapable  of  being  apportioned  :  but 
here  the  delivery  of  the  cargo  is  in  its  nature  divifible, 
and  therefore  I  think  it  is  not  a  condition  precedent ;  but 
the  plaintiff  is  entitled  to  recover  freight  in  proportion  to 
the  extent  of  fuch  delivery }  leaving  the  defendant  to  his 
remedy  in  damages  for  the  Ihort  delivery.  And  all  the 
cafes  of  conditions  precedent  have  been  where  the  thing 
to  be  done  was  a  ftri£t  indivifible  condition.  The  (ame 
may  be  faid  of  the  cafe  of  the  five  (hips  mentioned  from 
Malynesj  which  were  freighted  out  to  Leghorn  and  Civita 
Vecchia.  there  to  remain  a  certain  time  and  take  in  their 
lading  and  return  home ;  and  fome  of  them  came  away 

'     U)  8  £^,  437. 
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without  any  lading,  before  the  prccife  tinoe  ftipulated  for        i8o8. 
their  abidine  there  to  be  laden  had  expired*    In  this  cafe*  " 

however,  the  condition  isdivifibie,  and  the  real  jaftice  of  ^  Mgainft 
the  cafe  will  be  attained  by  the  plaintiff's  recovering  his 
freight  in  the  proportion  per  ton  of  the  goods  delivered  \ 
and  the  remedy  of  the  defendant  will  (lili  be  entire  to 
punifl)  the  mafter  for  his  imperfect  and  wrongful  dc- 
liveyy. 

Grose  Jv  It  is  not  a  condition  precedent  to  the  claim 
of  freight  that  a  cotpplete  cargo  (hould  be  delivered. 
The  agreement,  however,  does  contain  a  condition  pre- 
cedent in  one  part;  for  the. payment  of  the  freight  is 
made  a  condition  precedent  to  the  delivery  of  the  cargo  ; 
the  mafter  being  to  <<  deliver  the  fame  on  being  paid 
freight-**  This  is  (trong  to  (hew  that  the  pa][ties  knew 
how  to  make  a  condition  precedent  where  it  was  fo 
intended  :  •  but  they  have  not  done  fo  in  the  indance  now 
in  queftion.  And  to  conftrue  the  delivery  of  a  eompleU 
cargo  to  be  a  condition  precedent  to  the  right  to  recover 
any  freight  would  be  manifeftly  unjuft  \  becaufe  if  dc* 
fault  were  made  in  ever  fo  fmall  a  proportion  of  that 
which  would  be  a  complete  cargo,  the  mader  would  not 
be  entitled  to  any  freight  for  however  large  a  proportion 
of  goods  he  may  have  delivered.  The  reafonable  con- 
ftru£lion  therefore  is,  that  the  plaintiff  (hould  receive 
freight  according  to  the  quantity  per  ton  which  he  has 
delivered^  But  it  i$  faid  that  the  intention  of  the  parties 
was  that  the  defendant  (hould  receive  a  complete  cargo^ 
as  much  as  could  be  ftowed  in  the  (hip  \,  and  that  this 
was  a  material  ftipulation  to  be  performed  for  his  benefit. 
I  wUl  not  fay  now  that  it  was  not  fo  :  but  taking  it  to 
be  fo,  the  defendant  has'his  remedy  for  the  breach  of  it. 

X3  If 
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i8o9*        If  either  of  the  parties  break  his  part  of  what  he  has  eo- 
^  eased  to  do,  he  will  be  anfwerable  to  the  other.    In  thb 

Ritchie         &  b  * 

^mmft  way  perfeA  jaftice  will  be  done  to  both :  but  not  fo  if 
the  delivery  of  a  complete  cargo  were  made  a  condition 
precedent  to  the  payment  of  any  freight :  and  therefore 
I  do  not  think  that  it  was  the  intention  of  the  parties  to 
make  it  fo.  The  cafes,  where  aQs  ftipulated  to  be  done 
by  one  party  have  been  held  to  be  conditions  precedent 
to  the  claim  of  the  other,  have  been  where  it  appeared 
upon  the  face  of  the  contrad  to  have  been  the  intention 
of  the  parties  that  the  one  thing  flioald  not  be  done  by 
one  party  till  fomething  elfe  had  been  done  by  the  other. 
But  no  fuch  intention  appears  here. 

■ 

Lb  Blanc  J.  The  queftion  depends  on  the  conltnic* 
tion  to  be  put  upon  this  inftrument ;  whether  we  can 
fee  from  the  whole  of  it  that  it  was  the  intention  of  the 
parties  that  the  delivtry  of  a  complete  cargo  (hould  be  a 
condition  precedent  to  the  recovery  of  any  freight  at  all. 
This  lule  was  laid  down  in  one  of  the  early  cafes.  King* 
Jlon  V.  Prejlon  [a\  which  has  been  fince  followed  in  others. 
Now  the  delivery  of  the  cargo  was  in  its  nature  dlvifible ; 
for  it  confided  of  hemp  and  iron,  the  freight  of  which 
was  to  be  paid  for  by  the  ton,  according  to  a  different  rate 
of  payment  for  the  one  and  for  the  other :  and  therefore 
we  cannot  colle£l  the  intention  of  the  parties  to  have  been 
to  make  the  delivery  of  a  complete  cargo  a  condition  pre« 
cedent  to  the  payment  of  freight  for  any  part  which  was 
delivered.  The  rule  was  laid  down  in  Boone  v.  Eyre^  and 
approved  by  this  Court  In  Campbell  v.  JoneSf  and  by  the 
Court  of  Common  Pleas  in  The  Duke  of  St,  Albans  v. 

(«)  J5>  13  Cn»  3.  ftKtcd  at  leogth  in  Jonei  v.  BarUeyi  Dwgl*  CS9. 
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in  THE  FORTT-N^KTB  t'sAR  OF  GEORGE  III.  3II 

£kr/y  that  where  a  covenant  goes  to  the  whole  .of  the  i8c8* 
confideratbn  on  both  fides,  there  it  is  a  condition  prece-  . 
dent :  but  where  it  does  not  go  to  the  whole,  but  only  to  .  ^^ 
a  part,  there  each  party  muft  lefort  to  his  feparate  reme- 
dy for  the  breach  of  the  contra£l  by  the  other.  Here  it 
is  clear  that  the  delivery  of  a  complete  cargo  does  not  go 
to  the  whole  conflderation  of  the  freight  %  becaufe  the 
failure  of  bringing  home  one  ton  lefs  than  the  full  quan- 
tity of  400  tons  would  prevent  the  plaintiff  from  recover- 
ing for  the  399  tons  which  he  might  have  brought  over* 
The  lofs  on  his  part  by  fuch  a  conftru£lion  would  bear 
no  fort  of  proportion  to  the  injury  fuffered  by  the  defend- 
ant.  The  fair  con(lru£lion  therefore  is,  that  the  plainti6F 
ihoiild  recover  freight  for  what  he  has  performed  $  and 
that  the  defendant  (hpuld  hai^  a  remedy  againfl  him  for 
that  which  he  has  not  performed,  and  which  he  ought  to 
have  done. 

Batlet  J.  There  would  be  great  injuftice  done  by 
holding  this  to  be  a  condition  precedent  \  and  none  by  a 
different  con(tru(9ion ;  becaufe  if  the  defendant  has  fuC- 
tained  any  injury  by  the  non-delivery  of  a  complete  cargo^ 
he  will  recover  a  compenfation  in  damages  commenfurate  , 
to  fuch  injury.  It  is  neceflary  to  look  to  the  inftrument 
to  fee  whether  this  be  a  condition  precedent ;  to  fee  what 
the  intention  of  the  parties  was  in  this  refpe£l.  It  be- 
gins by  ftatiiig  that  <<  it  is  this  day  mutually  agreed^*  Sec. 
That  would  have  fome  little  influence  to  fliew  that  each 
of  the  parties  had  mutual  ftipulations  to  make.  Not  that 
thofe  words  would  control  the  meaning  of  the  fubfequent 
words,  if  it  clearly  appeared  that  a  condition  precedent 
was  intended  by  them.  Then  the  captain  engages  that 
the  fliip  fliall  be  "  tight,  &c.  and  every  way  fitted  for  the 

X  4  yojzge^ 
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i8o8.        YOyagCy  and  (hall  with  all  conYcnient  fpced  fail  and  pro* 
'         cccd  to  5/.  Peterjhurgh**    Now  if  thofc  were  to  be  deem-* 
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c^minfi  ed  conditions  precedentj  then  if  there  were  any  defed  io 
the  fitting  ontj  or  ap  hour's  delay  in  the  failings  the  re- 
medy for  the  freight  would  be  defeated*  Could  that 
have  been  intended  by  the  parties  ?  Then  the  (hip  is  to 
return  with  a  complite  cargo :  and  if  that  were  a  con* 
dition  precedent,  th^n  if  there  were  a  deficiency  of  ooe 
ton  only  in  the  cargo,  though  all  the  reft  were  deliveredi 
the  defendant  would  have  all  the  benefit  of  fuch  delirery 
without  being  obliged  to  pay  any  thing  for  it.  Is  that 
reafonable  ?  and  can*  we  colledi  any  fuch  intention  from 
the  inftrument  ?  In  Cook  v.  Jennings  the  freight  was  to 
be  paid  for  deals  delivered  at  Liverpool :  none  were  deli- 
vered at  Liverpool;  and  therefore  no  freight  could  be 
duCf  In^  Bright  V.  Cowper  an  entire  fum  was  to  be  paidi 
and  therefore  unlefs  the  plaintiflF  was  entitled  to  recover 
the  whole,  he  could  not  recover  any  part.  Unlefs  there- 
fore ^ere  was  a  performance  of  the  wl|ole  for  which  that 
entire  fum  was  to  be  paid,  which  thrre  was  not  \  he  could 
recover  nothing,  ^ut  there  is  nothing  here  to  (hew  tjiat 
it  was  the  intention  of  the.  parties,  that  the  delivery  of  a 
^Qifipleti  cargo  fliould  be  a  condition  precedent  to  the  re- 
covery of  any  freight  aAually  earned.  Great  injufticc 
^ould  enfue  from  holding  it  to  be  fo;  and  no  injuftice  to 
(ither  party  from  holding  it  not  to  be  fo. 

Fodea  to  the  Plaintiff. 
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Lady  Wjlsqn  az^infi  Wigg  and  Another*  Exe-  ^«'/'^» 

cutors  of  Anderson. 

THE  plaintiff' declared  in  covenant  upon  a  leafe  grant-  1*0  *  coam  ii^ 

^  covenant^ 

ed  by  her  and  her  hufband,  deceafed,  to  the  defend-  charging  <he 

ant*8  teftator  of  certain  lands  and  tithes  for  21  years  from  executonfor 

Mubailmas  1787,  at  a  certain  rent;  whereby  the  teftator  v^an/b/th^ 

covenanted  for  himfelf,  his  execuUrs,  adminifirators  and  w^'had*  o^** 

qfligns^  to  perform  the  covenants   in   the  leafe.     AriB  "*?'?!  ^Wm* 

T"  .  '  felf .  his  CTceca* 

by  the  firft  count,  after  ftatiog   the   above,  and  that  tors  and  aifi^nf, 

•  o  jjj^y  jjg  joined 

the    teftator    had    entered    and    was   poffefled  of  the  another  coan^ 

premifes,  and  made  his   will,  appointing  the   defend-  thai  after  the 

ants    executors,    and   died,    and   that   the   defendants  rn^^hdlprov^ 

had    proved   his   will,   the   plaintiff"   alleged    breaches  i^^^'j'u.Jjhe 

of  covenant  by  the   teftator  in  his  lifetime.     And  by  term,  the  de- 

'  '  mifcd  premlfis 

the  fecond  count  (he  charged,  that  after  the  teftator's  camebyaflisar 

death,  and  after  the  defendants  had  proved  his  will,  &c.  d.  a.^  againft 

and  during  the  term,  all  the  eftate,  right,  title,  intereft,  wereaiilrcdi* 

and  term  in  the  demifcd  premifes  came  t$  one  D.  Ander-  Jh^^^^^'fj^w*^ 

fon  by  ajjignment  thereof i  by  virtue  of  which  he  entered  the  teftator,  nor 

the  defendants 

and  was  poiTcircd  :  and  then  the  plaintiff^  charged,  that  the  after  his  death, 

faid  D.  Anderfon  Jince  the  njjtgnment  made  to  him  as  afore^  the  aflignment 

faid^  and  his  faid  entry  and  pofleflion,  &c.  had  not  kept  |*^  J^^  covc!^' 

the  covenant  in  the  faid  leafe,  (fpecifying  the  breaches  S^kin^'rtlefome. 

in  the  ufual  way  by  fuch  aflignee  of  the  term ;)  conclud-  ^"ni^raveru**" 

ing,  and  fo  the  plaintiff*  faith,  that  neither  the  (aid  tefta-  ^*i  ^  pieadc4 

to  both  countc 

tor  in  his  lifetime,  nor  the  defendants  after  his  death,  nor 
the  faid  D.  Anderfon  fince  the  aflignment  made  to  him 
as  aforefaid,  have  kept  the  faid  covenant,  but  have  broken 
(be  fame,  &c. 

The 
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iKoS. 


WiLfON 
agaiitft 
WlGC 

and  Another; 
£xecutors^  &c. 


The  defendants  pleaded,  ift,  performance  of  the  coTe* 
isant  by  the  teftator  in  his  lifetime ;  and  adiy,  plene  ad« 
minillraTerunt  as  to  the  fame  breaches :  and  demurred 
fpecially  to  the  breaches  afEgned  in  the  fecond  count  to 
have  been  pommitted  by  D*  Andirfon  the  affignee  of,  the 
term,  becaufe  he  vfz%  no  party  to  the  afiion ;  apd  becaufc 
the  plaintiff  could  pot  count  in  the  fame  declaration 
againft  the  defendants  as  executoifs  for  breaches  of  cove- 
nant  committed  by  the  teftator  in  his  lifetimej  and  fof 
other  breaches  of  covenant  by  the  defendants  themfelvesj 
or  by  the  faid  D.  ^.  as  affignee  of  the  leafe  \  and  that 
thefe  different  breaches  of  covenant  could  not  be  joine4 
in  the  fame  declaration  \  and  that  the  defeudants,  as  eze« 
cutors,  were  not  by  law  anfwerable  for  the  a£ls  of  D.  A* 
as  alleged  againft  them  for  breaches  of  covenant  afligned 
againft  the  faid  Z>.  A.  &c«  On  which  there  was  joinder 
in  demurrer. 


Maetlej  Serjt.  in  fupport  of  the  demurrer,  being  alkcd 
by  the  Court  what  objection  there  could  be  to  this  mode 
of  declaring  againft  executors,  anfwered  that  the  two 
counts  could  not  properly  be  joined,  becaufe  in  the  fir  ft 
they  were  fued  as  executors  for  breaches  of  covenant  by 
their  teftator ;  and  in  the  fecond  they  were  fued  in  cffeft 
as  affignces  of  the  term  after  their  affignment  to  D.  An* 
derfon  for  breaches  committed  by  him  j  and^it  might  be 
very  doubtful  whether  plene  adminiftraverunt  could  be 
pleaded  to  the  fecond  count. 


Lord  Ellenborodgh  C.J.  The  teftator  covenants 
for  himfelf,  his  executors  and  afligns  :  then  are  not  bis 
funds  liable  to  the  plaintiff  for  any  breaches  committed 
by  himfelf,  or  his  executors,  or  his  affigns  ?  D.  Anderjon 
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is  an  affignee  of  the  teftator,  and  his  execotors  are  l!irt>le  1808. 

in  that  chara&er  for  breaches  committed  by  him  :  and  JT^* 

therefore  no  doubt  that  picne  adminiftravcrunt  may  be  againfi 

pleaded  to  the  laft  count  as  well  as  to  the  nrft.  That  was  and  Another^ 

fettled  in  the  cafe  of  Ljddall  and  others  r.  Dunlopp  and  "^^^> 
ether T^  Executors  ofFenton  {a). 

Manky  Scrjt.  then  prayed  leare  to  amend ;  which  was 
granted  conditionally. 

Holrcfd  was  to  hare  fupported  the  declaration. 


Wblls  againji  Fvdbll  and  Elizabeth  Betts.    ^^^'^ 

nPHE  plaintiff  fued  the  defendants  as  executor  and  ititnotaiotigii 
executrix  of  John  Betts  deceafed,  which  John  Betts  of  jm  executor^ 
was  funriring  executor  of  John  Pari/b,  deceafed,  in  co-  ©"ftownant 
▼enanty  upon  an  indenture  of  demife  dated  19th  March  ^'l^^^^^ 
*774f  whereby  John  Part/b  demifed  to  one  L.  Pape  ccr-  *^^5*^*?* 
tain  land  and  buildings  for  70  years  from  the  5th  of  April  ail  the  goods 

-  .  ,  .  and  chattels  of 

then  next,  at  a  certam  rent,  and  on  xertain  covenants :  the  original  tef- 

and  declared  that  by  another  indenture  of  the  loth  of  of  his  death '""^ 

June  1774,  l^ape  affigned  the  rcfidue  of  the  term  to  the  S^/^^,^ 

plaintiflT.    That  Partjb  afterwards  died  during  the  term,  ttuToliriVf  ^' 

having  firft  duly  made  and  publilhed  his  will,  and  thereby  pleading  pjene 

,  ,  adminiftravit  by 

appointed  the  faid  John  Betts  and  one  F.  Flowers  execu-  the  firft  execq* 
tors  thereof,  who  duly  pioved  the  fame.  That  Flotvers  that  he,  the  fe* 
afterwards  died,  while  the  plaintiff  was  fo  poffcffcd  of  the  had  nolffetsof 

the  firft;  To  as  to 
Aew  that  he  had  no  fund  out  of  which  any  devaftavlt  by  the  trU  executor  could  be 
nadegood. 

term ; 
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i8oft.         ttt^  ;  whereby  Join  Betts  became  furTinxig  ezecutoi  of 

"  Pari/bi  and  that  John  B^tis  aftcrwzrdf,  on  the  i  ith  o€ 

mgainfi         Offoter  1803,  died^  having  firil  made  his  will,  whereby 

^^Anotber, '   ^  appointed  the  defendants  his  executor  and  e^ecutriz^ 

^;iKutorH&c    ^^o  duly  proTcd  his  will,  &c.    The  declaration  then 

flatej  a  breach  of  the  coYcnant  for  quiet  enjoyment  by 
John  Parijb  in  his  lifetime,  and  fince  his  deceafe  by  the 
defendants  as  fuch  executor  and  executrix  as  aforefaid^  in 
confequence  of  an  evid^ion  of  the  plaintiff  from  a  certai9 
part  of  the  demifed  premifes  by  the  mayor  and  burgefles 
of  Bojlm  baying  lawful  title  thereto. 

The  defendants  pleaded,  inter  alia,  that  they  have  fully 
adminiftered  all  and  fingular  the  goods  and  chattels 
which  were  of  the  faid  J^hn  Pari/b,  deceafed,  at  the 
time  of  bis  death,  and  which  have  ever  come  to  the 
hands  of  the  defendants  as  executor  and  executrix  as 
aforefaid  to  be  adminiftered,  to  wit,  at,  &c« ;  and  that 
they,  the  defendants,  have  not^'  nor  on  the  day  pf  txr 
htbiting  the  bill  of  the  plaintiff  in  this  behalf,  or  at  any 
time  fince,  had  any  goods  or  chattels  which  were  of  the 
'  faid  John  Partjb^  deceafed,  at  the  time  of  his  death,  ia 

the  hands  of  them,  the  defendants,  as  executor  and  exe- 
cutrix as  aforefaid,  to  be  adminiftered  ;  and  this  the  de- 
fendants, executor  and  executrix  as  aforefaid,  are  ready 
to  verify  ;  wherefore  they  pray  judgment  if  the  plaintiff' 
ought  10  have  or  maintain  his  aforefaid  a£lion  thereof 
againft  them,  &c.  To  this  plea  there  wa^  a  general 
demurrer  and  joinder. 

Williams  Scrjt.  objedled  to  the  fufficiency  of  the  plea, 
which  only  put  iA  ifTue  the  due  adminiftration  by  thefe 
defendants  of  the  affets  of  the  original  teftator  Pari/b^ 
vhich  had  come  to  their  hands,  as  fuch  srffets  \  but  d^d 

not 
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Hot  alfo  allege,  as  it  ought  to  haVe  done,  that  their  im-        i8o8» 
mediate  teftator,  John  Betts^  ha(d  fully  adminiftered  in  his        ' 
own  time  the  afiets  of  his  teftator  Parijb  which  had         n^*^ 

FydblC 

oome  to  his  hands }  or  at  lead  that  the  defendants  had  an4  Another^ 
fully  adminiftered  to  J.  B.  their  own  teftator.  The  ^ 
frame  of  the  plea  would  then  have  been,  that  the  defend- 
ants* teftator  J.  B.  had  fully  adminiftered  all  the  goods 
and  chattels  of  his  teftator  J,  Parj/b  which  had\x)me  to 
his  hands  in  his  lifetime  ;  and  that  the  defendants  had 
fully  adminiftered  all  the  goods  and  chattels  of  J.  Parj/h 
which  had  come  to  their  hands  as  executor  and  ezecu-  ' 
trix  of  y.  B.  fince  his  deceafe,  &c. — or  that  they  liad^ 
no  aflfets  of  their  teftator  J.  B.  in  their  hands  to  be  ad* 
miniftered.  For  it  might  have  happened  that  the  ori-^ 
ginal  teftator  Parj/b  had  large  funds  which  had  been 
converted  into  money  by  his  executor  J.  Betis^  which  he 
had  not  adminiftered,  and  when  mixed  with  his  own 
property  could  not  be  diftinguifhed ;  and  fuch  mixed 
property  might  have  come  to  the  hands  of  the  defend- 
ants, his  perfonai  reprefcntatives,  apparently  as  his  own 
property.  *But  if  the  plaintiff  had  takeii  iffiie  on  the 
plea  as  it  now  ftands,  it  would  not  have  been  fufficient 
for  him  to  have  (hewn  that  J.  Betts  had  aflefs  of  Parijb, 
and  that  the  defendants  had  ^^ffti^oi  J.  BeUs\  unlefs 
he  could  alfo  have  (hewn  that  the  defendants  had  aflets 
of  Parijb ;  which  in  the  cafe  fuggcfted  of  a  mixed  fund, 
it  would  have  b^en  impoflible  to  have  diftinguifhed. 
Before  the  ftatutcs  30  Car^  2.  r.  7.  and  4  &  5  W.  &  AU 
c.  24.  /I  T2.  If  an  executor  had  wa{\ed  the  goods  of  his 
tsftator,  and  died,  no  a£tion  would  have  lain  againft  his 
perfonai  reprefentative ;  becaufe  the  aflion  ariGng  ex 
maleficio,  it  died  with  the  perfon.  But  (Ince  thofe  ila- 
ttttes  giving  the  remedy  over,  that  anfwer  cannot  be 

8  given 
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iSoflU        gUdi  to  the  prefcnt  objedion.    The  plaintiff  docs  me 
-  iadecd  charge  a  devaftaTit  by  J.  BHis ;  nor  was  it  neccf* 

«r«i»/        (arj  i  for  if  he  had,  the  defendants  might  ftiU  have  co- 
and  Another,    TCted  themfelvcs  by  pkading  pkne  adminiftraverunt  to 
him}  according  to  the  tme  record  of  EkiUon  ^.HawUng{a). 
The  only  authority  which  feems  to'  fupport  diis  plea  it 
the  conclttfioo  of  the  report  of  WtUiams  t.  Kntifi^ame  (i); 
where,  upon  a  repleader  awarded,  the  defendant,  #ho 
was  fued  as  the  executor  of  an  executor  on  a  bond  made 
by  the  firft  teftator,  is  ftated  to  have  pleaded  4e  imv», 
'^  that  he,  after  the  death  of  both  teftators,  had  fully  sd- 
miniftcred  all  the  goods  and  chattels  which  were  of  die 
firft  teftator  at  the  time  of  his  deathi  and  that  he  had  no 
goods  or  chattels  which  were  of  the  laid  firft  teftator  at 
the  time  of  fab  death  in  his  hands  to  be  adminiftered  on 
the  fuing  out  of  the  writ  or  afterwards.'*    Bat  upon  coo- 
fideration  of  the  whole  cafe,  it  ihould  feem  that  that  wss 
pleaded  in  addition  to  the  former  plea  that  the  defendantU 
teftator  in  Ins  lifitimt  fidhf  admimfiend  all  the  goods  and 
chattels  which  were  of  the  firft  teftator  at  the  time  of 
his  death,  &c« :  for  the  repleader  was  awarded  to  oorred 
the  error  in  the  fiibfequent  psrt  of  the  firft  plea,  where 
he  had  ftated  that  be  {the  drfendamt)  had  no  goods  or 
chattels  which  were  of  the  firft  teftator  at  the  time  of  his 
death  in  his  hands  to  be  adminiftered,  fcc. ;  whei)  it 
fliould  have  been  that  bis  (the  defendant's)  tefUierj  (the 
firft  executor)  had  folly  adminiftered  to  his  teftstoti 
and  he»  the  defendant^  to  his  teftator.     And  this  is  coo- 
firmed  by  the  form  of  pleading  in  a  fubfequent  cafe  of 
Woodward   ▼•  Clnchefttr^    executor,   &c.   in  the  fiime 

{a)  i  WtlJ.  S58.  eiplainedand  corrtded  by  the  record,  atitappeafs 
in  Che  note  to  Whtatly  v.  l^ntf  X  SfMiul,  119.  d» 
{*}  Dj.tj^k  175.  «, 

bookj 
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hpok  {a)  I  where,  to  a  fimilar  aflion  againit  the  executor      ,  i8o8» 
of  an  executofi  he  did  not  plead  plcne  adminiftravit  gc-        '        ■ 
Hcra^ly,  but  that  his  teftator,  the  firft  executor,  had        agi^njt 
duly  adminiftcrcd  :  though  he  omitted  tp  plead  further    ,nd Another, 
that  he  alfo  had  duly  adminiftcred :  for,  as  was  there  ob-  ^'^<^^"^<*^'»  *^» 
ferved,  the  anfwer  was  not  full  and  perfect.     Silil  it 
ibews,  comparing  the  two  cafes  together,   fo  near  in 
time  to  each  other,  what  was  neceflary  to  conftitute  a  full 
and  ftjicQ.  anfwer  by  an  executor  of  an  executor  fued 
for  a  debt  of  the  original  teftator* 

Jbhtt  contra.  The  eftate  of  the  firft  tefiator  is  the 
only  one  which  is  bound  in  law  for  the  fatisfadlion  of  the 
plaintiff's  debt;  and  therefore  if  the  defendants  have  never 
had  any  part  of  that  eftate  out  of  which  £he  debt  was  to 
be  fatisfied,  and  in  refped  of  which  they  are  charged,  that 
is  at  leaft  a  prima  facie  anfwer  to  the  demands  The  waft- 
ing of  tlic  original  tcftator's  affets  by  the  firft  executor, 
,  being  a  criminal  a£t  and  offence,  is  not  to  be  prefumed  : 
but  if  he  have  been  guilty  of  It,  the  plaintiff  fliould  have 
brought  forward  the  charge  fpectfically  by  alleging  a  de« 
vaftavit  in  his  declaration,  as  was  done  in  Siebon  v.  Haw^ 
ling  (*) ;  in  order  that  the  defendants  might  be  prepared 
to  refute  the  charge.  If  there  were  any  goods  of  the  firft 
teftator  liable  for  this  debt,  they  muft  have  come  into 
the  hands  of  the  defendants,  unlefs  wafted  or  admini« 
ftered.  The  plaintiff  does  not  charge  that  any  goods  were 
>frafted  by  the  firft  executor ;  fuch  as  came  to  his  hands 
muft  therefore  be  taken  in  the  firft  inftancc  to  have  been 
duly  adminiftered.  Then  the  plea  of  plene  adminiftrave- 
runt,  covering  all  the  afts  of  the  fecond  executors,  is 

prima 
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i8oS^»  pxittiSL  facie  a  good,  anfwer  to  the  declaration.  And  nd 
^^^7T»  greater  difficulty  is  thereby  put  on  the  plaintiff  than  if  thd 
agmnfl  defendants  had  pleaded  a  full  adminiftration  both  by  the 
fnd  Another,  firft  exccutor  and  by  themfelves  ;  for  the  plaintiff  cottid 
'  *  only  have  taken  iffae  on  one  of  thofe  fa£ls ;  and  if  they 
meant  to  rely  on  a  wafting  by  the  firft  ezecatof,  it  would 
have  been  ftill  open  to  them  to  reply  it.  If  the  latter  part 
of  the  report  of  Williams  v.  Kiinjbamt  in  Dyer  [a)  cor- 
redUy  ftate  the  whole  of  the  plea,  as  it  purports  to  do* 
that  IS  an  authority  in  point  for  this  form  of  pleading. 
The  firft  plea  there  ftated  was  certainly  imperfed^  pro- 
bably from  mere  miftake;  and  a  repleader  was  awarded. 
Then  if  the  new  pl^a  ftated  had  been  in  addition  to  the 
firft,  it  is  probable  that  the  reporter  would  have  faid  fo. 
And  there  is  this  reafon  alfo  for  fuppofing  it  wad  nofj  that 
the  plea  would  otherwife  be  tautologous ;  for  the  defend- 
ant  had  in  firft  inftance  pleaded  that  he  had  no  goods  or 
chattels  in  his  hands  of  the  firft  teftator  at  the  time  of  his 
death  to  be  adminiftered ;  and  the  fame  allegation  is  con- 
tained in  the  new  plea  {b).  [^Bayliy  J.  If  the  plea  here 
had  been  that  the  firft  executor  had  fully  adminifteredi 
&e.  and  that  fince  his  death  his  executors  had  no  goods 
and  chattels  in  their  hands  of  the  original  teftator ;  would 
it  have  been  pleading  double  to  ha?e  replied  that  the  fiift 
executor  had  not  fully  adminiftered^  nor  the  defendants 
fince  his  death,  &c.  ?  Le  Blanc  J,'  Both  thofe  hBt^ 
Ibggefted  as  proper  to  have  been  ftated  in  the  plea  are 
neceffary  to  be  fubftanttated  in  order  to  give  a  complete 
anfwer  to  the  plaintiff's  demand.    Bayley  J.     If  the  re* 

W  ^y-  174- *•  175»*- 
'    {^)  It  was  aflced  by  the  Court  whether  the  roll  had  been  fearched :  bat 

it  had  not ;  and  as  no  opinion  appeared  to  have  bteo  (ivcn  on  the  new 

plea>  it  was  not  thought  necctrar/t 

plicatioa 
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plication  could  not  put  in  iflue  the  whole  plea  as  fugged-        l8o8* 
«d}  then  if  the  firft  executor  had  received  loo/.  aflets,       ^      ' 

Wills 

and  had  duly  applied  sol*,  and  wafted  the  other  50/. ;        agahj 
and  if  the  fecond  executor  had  received  $oL  aflets  of  the    and  Another^ 
firft  executor,  and  had  wafted  as  much ;  then  if  the  plea     ^^"^^"»    ^• 
now  pleaded  be  good,  and  the  plaintiiFi  having  better 
proof  of  the  wafting  bj  the  firft  executor  than  bj  the 
fecondi  were  driven  to  reply  the  wafting  by  the  firft^  then 
the  defendant  would  cover  his  own  wafting.]    If  the 
plaintiff  could  take  ifTue  on  both  fa£ts,  there  is  no  reafon 
why  he  (houid  not  reply  the  one  which  was  omitted  in 
the  plea,  and  ftill  rely  on  both.    He  then  referred  to  the 
precedent  of  fuch  a  plea  as  this  pleaded,  4thly,  in  Loci* 
yer  v.  Coward  and  another i  executors  of  an  executrix  (a), 
which  did  not  pafs  without  obfervatien,    though  this 
point  did  not  arife,  but  another  point  upon  the  replica- 
tion to  that  plea. 

WiUiamsS€x]\.,  in  reply,  doubted  whether  the  plaintiff 
tould  charge  a  devaftavit  by  the  firft  executor  in  his  re«  ' 

plication  to  this  plea  :  but  contended  that  at  any  rate  he 
ought  rtot  to  be  driven  to  rely  on  it,  as  he  might  not  know  ♦ 

at  the  time  that  the  goods  had  been  wafted.  But  the 
defendants  ought  to  plead  fuch  a  plea  as  will  cover  all 
the  afiets  of  the  original  teftator,  as  well  thofe  which 
came  to  the  firft  executor's  hands,  as  thofe  come  to  their 
own  ;'and  then  as  both  the  fafts  make  only  one  defence, 
the  replication  may  well  put  the  whole  in  ifTue.  As  in' 
Hancotiev.  Proivd,  Admlnijlraior  {b),  where  fcveral  judrr- 
ments  recovered  were  pleaded  to  cover  the  whole  afTcts  ; 
a  replication  anfwering  each  particular  Judgment,  and 

Vol.  X.  T  cort« 


5«f  CASES  m  MICHAELMAS  TERNf 

l8o9«       condnduig  the  anfwcr  to  each  with  a  paratus  ▼erificarc, 
l^^^        was  held  to  be  rightly  pleaded,  and  not  double. 


and  AnoclMr»       Lord  Ellenborough  C.  J.    In  the  abfeace  of  any 


EsccttCors^Ac 


pKcife  precedent  of  the  proper  form  of  a  plea  of  plene 
adminiftravit  by  the  executor  of  an  executor,  we  muft  be 
guided  by  the  rule^f  reafon  and  common  fenfe.  The 
queftipn  is,  whether  this  plea  gi|e  a  fair  prima  facie 
anfwer  to  the  declaration:  for  where  an  executor  is 
charged  for  a  debt  of  his  teftator,  it  is  incumbent  upon 
him  to  give  an  anfwer  denying  having  any  funds  or  a  fuf- 
ficleocy  of  funds  to  anfwer  the  debt,  otherwife  it  Ihall  be 
prefumed  that  he  has  funds  in  hb  hands  applicable  to* 
the  purpoie*  This  is  the  cafe  of  executors  of  an  exe« 
cutor$  and  i£  the  fiift  executor  received  aflets  and  did 
AOt  duly  apply  them,  he  would  be  liable  de  bonis  proprus; 
and  if  the  fecond  executors  received  aflets  of  the  firft  tef- 
tator  or  of  fuch  fecond  teftator,  and  did  not  duly  apply 
them,  thoa  tbej  would  be  perfonally  liable.  Now  by 
this  form  of  plea  the  defendants  parge  tbemftlves  of  any 
wafting  of  the  goods  of  the  firft  teftator  come  to  their 
own  bands;  but  as  to  the  admioiftration  of  the  aflets  by 
their  own  teftator  they  fay  nothing.  How  then  are  we 
to  collet  whether  the  firft  executor  well  applied  the  aflets 
of  his  teftator,  without  any  thing,  faid  ia  that  re{peA  by 
the  fecond  executors  ?  The  plea  being  filent  as  to  this, 
if  iflue  were  taken  upon  it,  would  it  not  be  fufficient  for 
the  defendants  to  prove  that  they  had  well  applied  what- 
ever aflets  had  come  to  their  hands  of  the  fird  teftator  i 
Aough  there  might  have  been  funds  fufficient  come  to 
Ae  hands  of  the  firft  executor  which  he  had  mifapplied;^ 
and  though  enough  had  in  fa£l  come  to  the  Hands  of  the 
fecond  executors  of  the  proper  funds  of  the  firft  executor 

which 


WsiLfl 
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vhteh  woald  be  liable  to  make  good  fuch  wafting  by  him. 

Then  the  defendants  have  by  this  plea  only  given  an  an- 

fwer  to  one  part  of -a  cafe  which  points  at  two  lunds  of        h^^. 

miupplication  of  thofe  funds  which  Were  liable  to  the    aad  Another, 

plaintiff's  demand :  it  is  therefore  an  imperfeft  anfwer.  * 

GROsfi  J.  declared  himfelf  of  the  fame  opinion. 

Le  Blanc  J.    This  plea  does  not  cover  the  whole  o^ 
the  declaration.  .  The  plaintiff  has  a  claim  on  Parijb^  for 
which  the  defendants  are  liable  if  any  funda  of  Parijb 
have  come  to  their  hands  which  have  not  been  duly  ad- 
minifteredy  or  if  their  teftator  Betts  recexred  and  mifap- 
plied  any  of  the  fundi  of  his  teftator  Parijb^  and  the 
defendants  have  fufficient  affets  of  Betts  in  their  hands^ 
The  plaintiff  is  not  cognizant  of  the  ^^ffairs  eithet  of  the 
firft  teftator,  Pari/b^  or  of  the  fecond  teftatori  Bettsg 
but  he  fues  the  perfonal  reprefentatives  of  both.    The 
defendants  may  difcharge  themfelves  in  two  ways ;  either 
by  (hewing  that  the  firft  executor  fully  adminiftered  all 
the  goods  and  chattels  ol  Parijb  which  came  to  his  hands, 
and  that  the  defendants  fincc  the  death  of  the  firft  exe- 
cutor have  duly  adminiftered  all  that  they  have  received 
of  Parijy^z  affets :  or  they  may  Chew  that  they  have  re* 
ceived  no  affets  of  the  firft  executor.    But  as  the  plea 
How  ftands  they  leave  unanfwered  every  thing  refpeQing 
the  affets  of  the  firft  teftator  which  came  to  the  hands  of 
his  executor,  and  merely  anfwer  as  to  their  own  applica- 
tion.   And  in  the  abfence  of  precedents  on  which  reli- 
ance can  be  had,  in  refped  to  the  form  of  fnch  a  plea» 
we  muft  look  to  the  reafon  of  the  thing ;  which  requires 
a  full  anfwer  to  be  given  in  the  firft  inftance  by  thofe  who 
moft  be  uken  to  be  cognisant  of  the  faAs  \  for  otfaerwife 

Ta  ther^ 
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i8o8»        there  mud  be  a  rejoinder  and  replication  upon  matter 
"       "         which  ouglit  to  have  been  originally  dated  by  tlie  defend- 

InT  B  L  L  t 

agaijifi         ants,  and  that  will  be  throwing  a  burthen  upon  a  plain« 

•nd  Ano^er,     ^^^  '^  ^^P^Y  ^  f*^  ^^  which  he  cannot  be  fuppofcd  to  be 
Executors,  ScL    cognizant  at  the  time. 

Batlet  J.  The  plaintiff  is  entitled  to  recover  his 
debt  in  either  of  two  events  :  if  the  defendants  have  re- 
ceived aflfcts  of  the  original  teftatori  and  have  not  proper- 
ly applied  them :  or  if  the  defendants  have  received  aflbts 
of  the  (irft  executori  and  the  firft  executor  had  received 
«  afllts  of  his  teftator  and  had  not  duly  applied  them.    The 

defendants  have  only  anfwered  as  to  one  of  thofe  events ; 
but  the  plaintiff  may  be  entitled  to  fatisfaflion  out  of 
both  funds ;  and  therefore  he  is  entitled  to  have  the  iffue 
fo  framed  that  if  any  thing  be  forth  coming  to  him  out 
of  either  fund,  he  may  be  able  to  avail  himfelf  of  it. 
But  if  we  were  to  hold  the  prefent  plea  to  be  good,  it 
would  work  injuftice ;  for  the  plaintiff  would  fail,  if  he 
could  only  (hew  on  the  trial  that  the  firft  executor  had  re- 
ceived aflets,  and  converted  them  to  his  own  ufe  :  and  if 
the  plaintiff  were  driven  to  reply  that;  the  firft  executor  had 
received  and  mifapplied  the  affets  of  his  teftator,  and  iffue 
were  taken  on  that  fact  otily,  it  would  exclude  the  plain- 
tiff from  recovering  affets  of  the  original  teftator  which 
had  come  to  the  defendants  and  been  mifapplied  by  them : 
and  the  inconvenience  in  the  cafe  which  I  before  put  in 
the  courfe  of  the  argument  would  enfue  from  this  mode 
of  pleading.  But  the  plaintiff  is  entitled  to  have  the  iffue 
fo  framed  as  to  include  both  the  events  on  which  the 
defendants'  liability  arifcs* 

Judgment  for  the  Plaintiff. 
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i8o8. 
The  King  agamft  The  Inhabitants  of  Rushulme.  Saturday, 

Noru.   19th/ 

J^ANIEL  COTTBRELL,  his  wife,  andchUdrcn,  Npretdement 

were  removed  by  an  order  of  two  juftices  from  bwcrvingunder 
Dtfley  in  CJ!>e/bire  to  Rujbulme  in  Lancafhire,  which  order  f.contrta  of 

•^   ^  •'  '^  '  hiring  for  four 

was  confirmed  by  the  Seffions.  on  appeal,  upon  thefe  y^^r^^  with  ii- 

'  .     .  .    ,  bertyforihc 

lafts,  which  were  dated  fpecially  for  the  opinion  of  this  fervant  to  leave 

Court.     The  pauper,  Z).  Catttrell^  was  hired  to  John  year  to  fee  hit 

Tongtf  ia  the  townlhip  of  Rujhulme^  for  four  y^ars,  with  i"trbcukeii*^ 

liberty  to  leave  a  week  every  year  to  fee  his  friends,  and  ,^*^"cfcr▼^^^^^ 

he  fcrved  the  four  years  accordincly.  ^"*^  °"'  ®* 

'  °  '  each  year. 

Topping  and  J,  Williams^  in  fupport  of  the  orders. « 
The  hiring  here  was  entire  for  four  years  an  end,  and 
pot  four  fuccefBve  hirings  for  fo  many  fucceflive  years  % 
and  the  only  que  (lion  is»  whether  the  exception,  if  it  be 
fucb,  will  make  it  a  contra£l  for  lefs  than  a  year  ?  No 
argument  can  elucidate  the  cafe  beyond  the  ftatement 
of  the  queftion ;  and  accordingly  as  that  Is  anfwered  in 
the  opinion  of  the  Court,  the  legal  confcquence  is  clear : 
if  it  be  an  exception  in  the  contract,  fo  as  to  make  it  at  all 
events  a  contrail  for  lefs  than  a  year,  no  fettlement  can 
be  gained :  if  pnly  a  difpenfation,  it  may.  And  with 
refpefl  to  the  latter,  they  obferved,  that  this  was  only  a 
liberty  to  go  and  fee  friends  for  a  week  in  every  year.  The 
pauper  was  not  at  liberty  to  hire  himfelf  to  any  other 
pcrfon ;  as  in  Rex  v.  Bijbops^  Hatfeld  (a),  to  let  himfelf 
for  the  harveft  month  ;  and  in  Rex  v.  Empington  (i),  to 
)iir^  himfelf  during  the  (heep- (hearing  fcafon.     [£« 

(ir)  Burr*  S.  C  439.  (i)  Xb»  791. 

Y  3  Blanc 


EV9BVLMI« 
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1 808.  Blanc  J.  referred  to  Rex  r.  Over  (a)f  where  a  peafioner 
""""^  of  the  Eafi  India  Compaioy  hiring  himfelf  for  a  year, 
H^ftft        with  a  refenratipa  of  two  days  m  /each  hflf-jcdf^  (vt 

ThelnhibitaDts  .  • 

of  him  to  go  and  receive  his  penfion,  was  held  not  to  gam 

a  fettlement  by  fervice  under  fuch  a  contrafk.] 

•.  •  •  •    "  •  •      • 

ScarUttf  contri,  (hortly  referred  to  MaecUsfidi  t. 
&utUn  (i),  Bjen  ▼•  Kingsvtnnfird  (r),  and  Rex  ▼•  Nvrtb 
tUbUj  {i\y  as  in  point  %  where  the  ftipulation  in  each 
contradl  was  to  work  only  certain  hours  in  the  day,  un- 
der which  no  fettlement  could  be  gained :  and  this  was 
ia  effe&  to  fenre  only  5 1  weeks  in  each  year. 

Lord  Ellbmborough  C.  J.  Here  is  a  hiring  for  a 
period  of  four  years,  with  an  exception  of  a  week  ia 
cTtry  year;  that  is  to  be  taken  diftributively,  a  week  out 
of  each  year.  Therefore  the  mafter  had  no  dominion  over 
the  fenrant  for  any  one  entire  year,  but  on)y  for  one  year 
minus  one  week  iu  that  year,  and  (b  on. 

« 

Orders  quaflkd. 

(tfj  1  Eefi^  599*  (£)  ^»T.  S.  €•  4$8. 

(r)  4  Tern  Itirp.  %\%^  {d)  5  Tttm  Itr/.  SI. 


Uud^f  Shomb£CK  againft  tiz  La  Coubl» 

Ifov,  21ft. 

A  plea  of  tender  HP  HE  defendant  had  leave  to  plead  feveral  ncuttersi 
and  a  plea  of  as  to  all,  the  matters  m  the  declaration,  except 

alien  enemy  to        .  ^^  i«^,...  .. 

another,  cannot  7'*  ^V*  ^*'  parcel,  &c.  of  the  th^d  couot,  that  he  did 
geihS^*^  ^     "®^  promife }  and  a  tender  of  that  fum  5  which  the  plain- 
tiff refufed  to  accept :  and  for  further'  plea,  as  to  all  but 
the  3d  count,  that  the  plaintiff  is  an  alien  enemy. 
W^rcttpon  Holrojd  obtained  a  rule  for  the  defendant  to 

Ibcv 


I>sL*C«Vft« 
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fliew  caafe  why  fo  much  of  the  rule  to  plead  double  as 
applies  to  the  two  laft  pleas  (bbuld  not  be  difcharged. 
and  why  thoCc  two  ple^  ,(l\9uld  not  be  ftruck  outji  upon  _  fgsu^ 
the  ground  of  their  imion&ftency.  This  was  now  op* 
pofed  by  RUhar4f$n^  who  obferved  that  there  was  QO 
occafion  for  the  rule  to  plead  douUe  as<to  (hefe  two  pleas, 
as  they  went  to  different  counts ;  and  therefore  the  cafe 
miift  be  taken  to  be  the  fame  as  if  the  defendaot  had  in 
<he  common  way  pleaded  a  tender  as  to  one  count,  and 
a  plea  of  alien  enemy  as  to  another.  That  the  plea  of 
alien  enemy  had  been  permitted  by  the  pradice  of  this 
Courtf  though  not  in  C  B.  (a),  to  be  pleaded  with  other 
fleas ;  and  that  there  was  the  lefs  reafon  for  the  objec- 
tion, as  alien  enemy  might  be  given  in  evidence  under 
the  general  iflue, 

7hi  Courts  however,  approved  of  the  prance  of  C.  B. 
Lord  EUenborough  C.  J.  obferved  on  the  manifeft  repugn 
nancy  of  thefe  pleas :  the  plea  of  tender  admitting  that 
the  plaintiff  had  a  locus  ftandi  in  court  as  to  part  of  the' 
demand  )  and  the  plea  of  alien  enemy  denying  that  he 
)iad  any  right  to  (land  in  a  BrUyb  court  of  juftice,  or  to 
recover  any  thing. 

Rule  abfolttte. 

{m)  In  Tiyttt  r.  TtuHg,  %BoJ.&  PulU  7a.  tht  Court  of  C  B.  refufc^ 
10  alio^  MM  0jfumifii  and  gTitn  tnmj  to  be  p^M  toyethfr* 


Y4 


J28 


CASES  JM  MICHAELMAS  TERM 


i8a&. 


Hfiv*  zift. 

After  a  writ 
fued  out,  and 
comnion  bail 
tiled,  agninfl  a 
defendant  by 
the  name  of  ^.> 
it  is  irregular 
for  the  plaintiff 
to  declare 
againf^  him  by 
the  name  of  R'^ 
Jutd  by  tbe 
name  of  J  i  and 
the  defendant 
may  fet  afide 
the  proceeding! 
^forc  pica. 


Delanoy  againft  Cannon. 

A  WRIT  was  fued  out  agaiiift  the  defendant  by  the 
name  of  John^  and  common  bail  filed  againft  him 
hj  the  fame  name  :  and  then  the  plaintiflF  declared  againft 
him  by  the  name  of  Robrrt  (his  real  name)  fu^d  by  tbe 
name  ^  John  (  on  which  Rfpmajfe  obtained  a  rule  nifi  to 
fet  afide  the  proceedings  for  irregularity ;  againft  which 
Richard/on  now  Oiewed  caufe,  and  cited  Oalley  ▼. 
dies  {a).  But  The  Court  obfer?ed  that  the  application  to 
fet  afide  the  proceedings  for  irregularity  was  not  made 
till  after  judgment,  and  when  the  defendant  might  have 
before  pleaded  in  abatement ;  but  here  it  is  before  plea. 
He  then  referred  to  Summers  v.  JVafon  in  C.  B.  {b) ; 
where  a  fimilar  objeAion  was  over-ruled  in  the  cafe  of 
bailable  procefs.  To  which  it  was  anfwered  that  the  cafes 
of  Green  v.  Robin/on  (r),  and  others  to  the  fame  effcd  {d)^ 
had  not  been  there  mentioned  \  which  cafes  (hewed  the 
proceedings  here  to  be  irregular.  And  the  Court  made  the 

Rule  abfolute« 

(#)  I  Es0, 167.  (h)  I  Bof,  &  ?9lL  105. 

r 

(f )  //.  a3  C.  3.  vide  i  Tuid*»  Prat*  366. 

(/)  Vide  Dot  V.  Sunbtr,  3  Term  Rtp,  61 1«  and  Corbttt  v.  Baltic  ih,  66q» 
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tSoSt 

Bainbridge  and  Another  azainll  Neilson.        T«e//-iy, 

HP  HIS  was  an  a£lion  upon  a  policj  of  aflurance  upon  a  fliip  infured 

the  (hip  Marj^  valued  at  6000/.,  at  and  from  ii-  ij^r/eJTwtV^ 

yerfool  to  any  port  or  ports  in  Jamaica^  during  her  (lay  courfc^Vh  ^^"^ 

there^  and  from  thence  to  her  port  of  difcharee  in  Great  voyage,  and  rc- 

^      ■  .  captured  in  a 

Britain^  &c. :  and  alfo  upon  another  policy  of  infurance   few  days;  and 

1      /.    .   f       r    1       i.  rt  .     *•  «v        .  1         ****  aflurcd  har- 

9pon  t\xt  freight  of  the  fame  Ihip  from  Jamaica  to  her  ingreceived  in- 

port  of  difchnrge  in  Greai  Britain^  valued  at  40P0/.     At  capture^ot  not 

the  trial  at  Guildhall  a  verdid  was  found  for  the  plaintiflfs  "^J^^^l^^^ 

for  130/.  c/.  4J.,  fubjcd  to  the  opinion  of  this  Court  oh  ticeofabandon- 

jy     J     T->        J  r  njenf.andfoon 

the  following  cafe.  after  receiving 

The  defendant  fubfcribed  both  the  policies  for  c^o/.  tiie  recapture, 

each.     The  plaintiffs  at  the  time  of  effed^ing  the  in-  ihipwasfafein 

furance,  and  alfo  at  the  time  of  the  capture  after  men-  |heS2ttIl^V^ 

tioned,  were  intercfted  in  the  (hip  and  freight.   The  (hip  »"  •  P^*'* «'» i'** 

]  ,  .         .  ,  /«</,  but  wiih- 

failed  in  due  time  horn  Jamaica  with  a  cargo  and  freight  out  any  further 

bound  to  Z/v^r^^/;  and  on  the  a  i  ft  of  September  1807  hcrftateand 

was  captured  on  her  voyage  home  by  an  enemy ;  and  on  ^iudln  hU 

the  25th  was  rc-capiured.     On  the  30th  of  September  SSnmwtt'bCt 

the  plaintiffs   rcecived  intelligence  at  Liverpool  of  the  the  Aip  was  af- 

*  o  i-  terwards  reftor- 

capturej  but  not  of  the  re*capture ;  and  on  the  day  fol-   ed  to  hit  poflef- 

,       .  .  .    1      #.  ,  I  .  •    fionwithoutda- 

lowing  communicated  the  fame  to  the  underwriters,  and   mage,  and  ar- 
gave  notice  of  abandonment.     On  the  ad  of  OHober  the  ^^^  JJJh  earned 
intelligence  of  the  capture  was  confirmed ;.  and  on  the   r^^'^'^**^'  *^* 
6th  of  O^ober,  being  five  days  after  the  notice  of  aban-   charges  of  the 

recapture 
amounting  only 
to  T5/.  41.  SdL  per  cent. :  held  that  he  was  not  entitled  to  abandon ;  it  appearing  in  the  lefuU 
thai  at  the  time  when  the  notice  of  abandonment  was  givcn>  It  was  in  fad  only  a  paitial 
and  not  a  total  lofs,  at  the  aObred  fuppoTed  ;  and  there  being  no  fubfcquent  circumftances, 
fuch  as  the  lofs  of  voyage,  high  falvagei  &c.  to  continue  it  a  total  lofs.  And  quaere  whe- 
ther in  any  cafe,  if  that,  which  in  Its  mception  was  a  temporary  toul  lofs*  turn  out  by  fub« 
iequent  events  to  be  only  a  partial  lofs,  before  any  zSt'ion  brought,  the  aiTured  be  entitled 
to  inHil  on  liis  notice  to  abandon  given  during  the  cxiflence  of  luch  temporary  total  lofs. 

The  Itkf  point  was.  ruled  on  the  freght  policy,  on  which  there  w«i  a  partial  lofs  of 
13/.  lis.  ^d,  percent. 

But  at  any  rate  if  the  underwriters  accept  tbe  offer  •f  abaiidonmcntj  made  upon  fuch 
temporary  total  lofs,  both  parties  are  bound  by  it. 

donmenty 
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l8o8.  donment,  the  plaintiSii  received  the  firit  intelligence  of 
"       (he  re- capture  of  the  vefleli  and  that  ihe  then  lay  at 

agMm9  Loci  SwUley  in  Ireland^  in  fafetj^  in  the  pofleflioii  of  the 
recaptors.  This  intelligence  was  immediately  comiQuoi- 
cated  to  the  underwriters^  with  notice  that  the  plaintiffs 
neverthelefs  perfevered  in  their  abandonmenti  but  ofiered 
to  do  their  heft  for  the  benefit  of  thofe  who  fliould  be  ul- 

I 

timately  concerned  and  interefted  in  the  veflel»  without 
prejudice.  Under  fuch  offer,  and  by  agreement  with  the 
underwriters!  without  prejudice  to  either  party,  the  plain- 
tiffs  compromifed  with  the  recaptors  ;  and  the  Teflel  has 
been  reftored,  and  has  arrived  zt  Liverpool^  being  her  port 
of  difcharge,  according  to  the  terms  of  the  policy,  where 
(he  now  is  in  fafety.  And  the  owners  have  alfo,  without 
prejudice,  received  the  freight  of  the  goods  on  board  her, 
and  the  proportion  of  falvage  and  expences  on  fuch  goods. 
The  plaintiffs  obtained  poflellion  of  the  veflel  at  Loch 
Swillrf  under  the  faid  agreement  after  notice  of  aban- 
donment, but  before  the  zQXon  was  brought ;  and  the 
veflel  did  not  arrive  at  Liverpool  until  after  the  commence- 
ment of  the  a£lion.  The  (hip  was  never  taken  into  v^ 
enemy's  port,  nor  did  (he  fuftain  any  damage  whilft  in 
pbfleffion  of  the  enemy.  The  amount  of  the  (alvage 
damages  and  charges  upon  the  (hip  is  15/.  4/.  8i/.,  and 
upon  the  freight  13/.  lis.  $d.  per  cent.,  on  the  fum  in- 
fured.  The  defendant  paid  to  the  plaintifiii  before  tb^ 
commencement  of  this  aQion  57/.  la/.  2if.,  being  the 
amount  of  his  proportion  of  an  average  lofs  upon  the  two 
policies ;  which  Cum  the  plaintiffs  accepted,  without  pre- 
judice to  their  claim  to  recover  a  total  lofs  tti^der  their 
abandonment.  The  queftion  for  the  opinion  of  the  Court 
was,  whether  the  plaintiffs  wer*  entitled  to  recover  for  a 
total  lofs  i  If  they  were>  then  the  yerdi^  was  to  ftand ; 

if 
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if  not|    the  rctdiSt  was  to  be  entered  for  t^e  de«        i8o8. 
fendant.  ' 

Bainbrioqs 

Scarlett^  for  the  plaiotifFs^  contended  that  they  had  a      l^tiLsoic* 
xight  to  abandon  at  the  time  when  they  gave  notice  of 
abandonment,  and  to  abide  by  fuch  notice,  notwithftand- 
ing  the  fubfequent  recapture  and  fafety  of  the  vefleL        ^ 
•"What  pafled  after  the  notice  of  the  recapture  cannot 
snake  any  difference ;  but  the  queftiop-muft  be  confidered 
.the  fame  as  if  brought  to  iflue  immediately  after  the  6ih 
of  OHokr,  and  while  the  fhip  was  in  the  ppflfeffion  of  the 
jecaptors.    This  is  different  from  all  the  former  cafes  of 
capture  and  recapture  and  abandonment,  becaufe  the 
abandonment  was  made  while  both  parties  were  under  a 
conWAion  that  the  Tcffel  was  totally  loft  to  the  aflUred 
ly  the  capture ;  though  before  adion  brought  flie  was 
known  to  have  been  recaptured  and  in  fafety.    In  Go/s 
y.  IVithert  {a)  the  (hip,  which  was  bound  from  New- 
foundland  to  Portugal  or  Spain^  was  captured,  and  after 
remaining  eight  days  in  the  hands  of  the  enemy,  was  re* 
captured,  and  brought  into  Milfori  Haven  i  on  which  the 
aflured  gave  immediate  notice  of  abandonment :  andthe 
Court  decided  that  as  between  the  aflured  and  the  infur* 
crs  of  the  fhip,  the  capture  was  a  total  lofs,  upon  which 
the  aflured  mi^ht  abandon.    Lord  MansfUtd  indeed  alfo 
relied  on  the  fubfequent  circumftances ;  but  confidered 
the  recapture  in  the  nature  only  of  a  falvage ;  the  (hip 
having  been  earned  out  of  the  courfe  of  her  voyage;  and 
the  difability  to  purfue  the  voyage  (till  continuing  at  the 
time  the  abandonment  was  made.    So  here,  after  the  re- 
Rapture,  the  (hip  was  carried  into  Lock  Swillej  in  J^eland^ 

which 
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|8o8.        which  was  out  of  the  coarfe  of  her  voyage ;  and  when 
the  plaintiflF  received  advice  of  it,  the  (hip  was  out  of  his 


Basi«bridgx 
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Mgaxnfi        poflcffion  \  and  how  foon  flie  could  be  put  into  her  for- 
mer courfe  could  not  be  known  ;  nor  could  the  plaintiflF 
tell  whether  it  were  for  his  iotereft  to  profecute  the  voy« 
age  or  not,  when  he  determined  to  abide  by  his  original 
notice  of  abandonment.  The  only  other  cafe  which  bears 
on  the  qufftion  is  Hamilton  v,  Mindez  [a).    The  infur- 
ance  was  on  a  valued  policy  on  (hip .  from  Virginia  to 
London:  and  the  (hip  was  captured  in  the  courfe  of  her 
voyage  on  the  6th  of  Maj^  and  was  recaptured  on  the 
23d  in  her  way  into  a  French  port,  and  brought  into  P/^ 
mouth  on  the  6th  of  June.     As  foon  as  the  plaintiff  who 
lived  at  Hull  was  informed  of  thefe  events,  he  wrote  to 
his  agent  in  London  on  the  23d  of  June  to  give  notice  of 
abandonment  to  the   underwriters;  which  notice   was 
communicated  on  the  26th,  when  the  underwriters  re- 
fufed  to  take  to  the  (hip,  but  offered  to  pay  the  falvage 
and  other  charges  of  the  recapture.    The  Ihip  was  after- 
wards, on  the  23d  of  Augufi^  brought  by  the  owners  of 
the  cargo  and  the  recaptors  to  London^  where  (he  delivered 
her  cargo  to  the  freighters,  who  paid  the  freight,  with- 
out prejudice.     And  the  jury  found  that  (he  received  no 
damage  from  the  capture ;  and  the  whole  amount  of  the 
falvage  was  only  loA  per  cent.    That  was  ultimately 
held  to  be  an  average,  and  not  a  total  lofs.    It  is  obfcrv- 
able  however  that  there  was  an  interval  of  1 7  days  be- 
tween the  arrival  of  the  (hip  at  Plymouth  on  the  6th,  an4 
(he  notice  of  abandonment  fent  by  the  plaintiff  on  the 
23d  of  June\  and  it  cannot  be  fuppofed  that  intelligence 
^f  the  eyent  was  travelling  all  that  time  from  Plymouth 


I 
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to  Hull:  and  if  before  fuch  notice  the  plamtifl  had  af-         i8oS. 
certaiiied  that  no  material  lofs  had  been  fuftained,  but         — — 

,  '    BAINBI.IOGS 

that  the  (hip  might  proceed  on  her  voyage  to  her  deftined  agai^ii 
port  at  a  falvage  of  only  lo/.  per  cent.^  it  was  too  late 
for  him  to  give  notice  of  abandonment  as  for  a  total  lofs. 
Lord  Mansfield^  it  mud  be  admitted,  in  giving  the  judg- 
ment of  the  Court  lays  down  fome  general  portions 
vrhich  feem  to  trench  upon  the  plaintiff's  claim  in  this 
cafe  \  but  he  could  not  have  meant  them  to  apply  to  a 
cafe  like  the  prefent ;  for  towards  the  conclufion  of  the 
judgment  he  excepts  this  very  cafe;  faying,  <<  we  give 
no  opinion  how  it  would  be  in  cafe  the  (hip  or  goods  be 
reftored  in  fafety  between  the  offer  to  abandon  and  the  aHion 
brought,'*  &c.  He  had  juft  before  faid,  «  To  obviate 
too  large  an  inference  being  drawn  from  this  determina* 
tion,  I  defire  it  may  be  underftood  that  the  point  here 
determined  is,  that  the  plaintiiF  upon  a  policy  can  only 
recover  an  indemnityi  according  to  the  nature  of  his  cafe 
at  the  time  of  the  a£lion  brought,  or,  at  moft,  at  the  time 
cfhis  offer  to  abandon**  If  the  latter  be  adopted  as  the 
rule,  then  as  the  offer  was  made  upon  the  (irft  intpUi^ 
gence  of  the  capture,  and  while  both  parties  continued  in 
ignorance  of  the  recapture,  the  plaintiff's  right  to  2|ban« 
don  cannot  be  difputed.  [Lord  Eilenborough  C.  J.  When 
Lord  Mansfield  in  the  fame  fentence  fays,  that  <5  the 
plaintiff  upon  a  policy  can  only  recover  an  indemnity  ac-^ 
carding  to  the  nature  of  his  cafei^  is  that  to  be  underftood 
of  \kktfuppofed  nature  of  his  cafe,  or  of  the  real  nature  of 
it  ?]  It  muft  mean  the  nature  of  the  cafe  as  it  bona  fide 
appears  to  the  parties  at  the  time.  The  plaintiff's  claim, 
is  grounded  on  two  propoGtions;  ift.  That  the  offer  to 
abandon  having  been  rightly  made  at  the  time,  a  right  of 
zGCioxk  became  vefted  in  the  a(rured,  which  could  not  be 
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1 808.  defeated  by  fubfeqoent  erentt.  2dl  j.  That  when  the  (hip 
""*""*  was  reearptured  and  carried  into  Loci  Sfvi/lfy,  it  was  dill 
tiain/i  the  fubjeft  of  abandonments  As  to  the  fixtt,  it  cannot 
be  dented  s  becaufe  after  intelligence  of  the  capture  re- 
ceived and  the  offer  made  to  abandon^  the  plaintiff  might 
inftanter  have  brought  an  aAion  againft  the  anderwritera 
to  recover  a  total  lofs ;  and  their  refufal  to  pay  cannoc 
now  vary  his  daiqti  as  it  then  (tood.  And  if  a  cafe  for. 
abandonment  exift  at  the  time,  and  the  party  do  abandon^ 
no  fubfequent  event  can  do  away  the  effc^  of  it,  but  the 
queftion  is  concluded.  This  is  in  every  day's  experi- 
ence. [Lord  ElUnhorough  €•  J.  The  queftion  is  whether 
thi  right  to  abandon  did  exift  at  the  time  it  was  made : 
^tfuppofii  right  of  abandonment  exifted :  but  it  remains 
to  be  (hewn  that  ihtfuppofed^  is  the  fame  as  the  real^  right 
to  abandon.]  If  the  parties  a£l  bona  fide  on  the  notice 
they  have  of  the  iwBt%  that  is  fufficient  for  the  purpofe  of 
infurance.  In  the  cafe  of  a  diftanc  voyage,  and  intelli. 
gence  received  of  a  capture,  if  the  affured  could  not 
abandon  immediately,  but  muft  wait  for  final  intelligence 
of  the  (hip  being  canied  into  the  enemy'^s  port,  much 
inconvenience  may  enfue,  for  Want  of  fuch  adive  endea- 
vours to  recapture, and  make  the  beft  of  the  lofs  as  would 
'  othcrwife  be  made.  Suppofe  after  notice  of  a  lofs  and 
an  offer  to  abandon,  which  the  underwriters  agree  to 
accept,  it  afterwards  turns  out  that  there  has  been  no 
lofs ;  as  in  fome  of  the  late  cafes, of  iht  Ruffian  embargo; 
yet  the  parties  are  bound.  [Lord  ElUnhrougb  C.  J. 
There,  both  parties  agree  to  aft  upon  the  fuppofed  cafe, 
whatever  the  event  may  turn  out  to  be.]  ^dly.  The  (hip 
was  ftill  the  fubjeft  of  abandonment  when  recaptared 
and  carried  into  Lock  SwilUy  in  Inland.  In  tbefe  cafes 
the  knowledge  of  the  affured  as  to  the  true  ftate  and  con- 

ditioo 
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dkion  of  the  ih7p  b  a  material  circumftance.    In  HamiU        t8o8. 
ion  V.  Mendez  it  muft  be  taken  from  the  length  of  time  ' 

interrening,  being  17  days  between  the  arrival  of  the  (hip  ^gainfi 
at  Plymouth  and  the  fending  notice  of  abandonment  from 
Hull^  that  the  affiired  had  full  knowledge  of  every  thing. 
But  here  the  plaintiff  could  not  have  had  time  to  acquire 
information  whether  or  not  it  were  his  intereft  to  aban- . 
don»  as  lie  renewed  his  notice  immediately  upon  receiv- 
ing intelligence  of  the  (liip's  arrival  at  Lock  Swlllty.  Sup« 
pofe  after  a  recapture  the  (hip  is. taken  into  a  diftant  port 
out  of  the  courfe  of  her  voyage ;  if  the  aflured  be  to  wait 
for  full  intelligence  of  all  the  htks  before  he  gives  notice 
to  abandon^  the  underwriters  may  objedi  that  the  notice 
comes  too  late,  when  the  event  would  be  probably  knojitm. 
It  is  fuflicient  however  if  in  fa£l  the  a(rured  at  the  time 
of  the  notice  given  be  ignorat^t  of  the  circumftances  from 
whence  he  can  tell  whether  or  not  it  is  his  intereft  to 
abandon.  From  the  mere  knowledge  of  the  fafi  of  the 
ihip  being  in  fafety  in  the  polTcflion  of  the  recaptors^  at 
X,ock  SwilUy  in  Ireland^  which  was  out  of  the  courfe  of 
her  voyage,  he  could  not  tell  what  damage  (he  had  re* 
oeivedy  how  many  of  her  crew  remained,  of  how  foon 
flie  might  be  able  to  profecute  her  voyage  to  its  tetmina- 
tioo.  The  cafe  of  Gcfs  v.  Witken  bears  (Irongly  in 
point*  'There  the  owner  had  heard  that  his  (hip  was  re- 
captured and  carried  into  Milford  Haven^  but  in  what 
ilate  and  condition  he  could  not  tell,  and  therefore  he 
made  his  eleClion  to  abandon ;  which  it  was  held  that  he 
had  a  right  to  do.  I^Lord  ElUnborougb  C.  J.  Do  you 
contend  that  the  intelligence  of  the  recapture,  and  that 
the  (hip  was  in  fafety  in  a  port  in  Ireland^  gave  the  plain - 
tiflF  a  new  right  to  abandon  f ]  That  is  not  neceflary  10 
this  cafe^  where  there  was  previous  notice  to  abandon 
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1808         given  immediately  after  intelligence  of  the  capture.   Bat 

^    ^^^^  taking  the  whole  fum  of  the  intelligence  together,  it 

agahift         amounts  to  notice  of  a  capture  and  recapture,  and  that 

NlIL80N«  ^ 

the  {hip  was  then  in  the  pofTeflion  of  the  recaptors,  in  the 
port  of  another  country,  out  of  the  courfe  of  her  voyage, 
and  with  the  profpe£l  of  continuing  in  ignorance  of  the 
a£lual  date  of  things  for  three  weeks,  and  with  a  pro* 
bability  of  the  (hip  continuing  there  for  fome  time 
longer. 

Holroyd  contra.  All  the  circumftances  of  the  cafe  are 
material  to  be  confidered  $  and  the  plaintiff  cannot  con- 
vert that,  which  in  its  nature  and  in  fa  A  is  only  a  partial^ 
into  a  total  lofs,  by  offering  to  abandon.  The  atlion  it 
brought  upon  two  policies,  both  valued ;  one  on  the  (hip, 
the  other  on  the  freight :  upon  the  latter  it  is  admitted  that 
*  there  has  been  no  lofs  at  all  by  the  capture;  and  the  lofs  in 
f a£i  upon  the  (hip  is  only  1 5/.  4/.  8^.  per  cent.  Where  the 
affured  and  the  underwriters  do  not  agree  upon  the  aban« 
donment,  the  right  of  either  party  can  oxdy  depend  upon 
the  a£)ual  ftate  of  things  at  the  time  when  the  notice 
is  given ;  and  when  the  notice  was  given  the  lofs  had 
ceafed  to  be  total,  and  was  in  fa£l  only  a  partial  lofs ; 
though  this  was  not  known  till  afterwards.  Nor  does  it 
follow  that  becaufe  intelligence  was  received  of  a  cap- 
ture, an  adtion  would  have  Iain  immediately  againft  the 
underwriters  upon  notice  to  abandon  ;  for  it  would  be 
incumbent  on  the  affured  to  make  out  the  fad  of  a  total 
lofs,  which  could  not  be  known  with  certainty  till  a  rea- 
fonable  time  had  elapfed  to  learn  the  final  iffue ;  a^d  the 
material  fa£t  to  be  proved  is  that  there  was  a  total  lofs 
at  the  time  of  the  offer  to  abandon.  The  intelligence  might 
have  come  away  immediately  after  the  (hip  ftrock  to  the 
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tnctnjy  and  when  other  tefleU  were  in  fight,  to  as  to        i8o8. 

lender  the  final  ifluc  ver j  uncertain.    And  even  after  an  " 

adual  capture  and  pofleflion  by  the  enemji  there  is  the         sgah^ 

chance  pf  a  recapture  within  a  reafonable  time,  of  which 

the  underwriter  is  entitled  to  avail  himfelf  any  time  at 

lead  before  the  a£lion  brought.    If  it  were  otherwife,  a 

door  would  be  opened  to  fraud,  in  the  cafe  of  valued 

polieiesi  which  are  generally  valued  highly,  and  hold  out  ft 

ftrong  temptation  to  the  aflured  not  to  make  thofc  exer« 

tions  to  avoid  or  redeem  a  total  lofs  which  would,  under 

other  circumftances,  be  made*    In  Hamiltm  v.  M4n* 

iiz  (a).  Lord  Mansfield  enumerates  the  circumftances 

which  continue  the  lofs  total  notwitbftanding  a  recapture  \ 

'*  If  the  voyage  be  abfotutely  loft,  or  not  worth  purfuingt 

<^  if  the  falvage  be  very  high  i  if  further  expence  be 

<<  neceflary :  if  the  infurer  will  not  engage  in  all  events 

*'  to  bear  that  expence,  though  it  Ihould  exceed  the  va^ 

<<  lue,  or  fail  of  fuccefs/'  &c«    He  alfo  tefers  to  the 

bftances  in  Ia  Guidon  of  a  total  lofs  where  the  aflured 

may  abandon :   <<  If  the  damage  exceed  half  the  Value  of 

<<  the  thing.)  or  if  the  voyage  be  loft^  or  fo  difturbed  that 

*<  the  pvrfuit  of  it  is  not  worth  the  freight."    Now 

none  of  thofc  chrcumftances  exift  in  the  prefent  cafe :  thd 

voyage  was  not  loft,  though  the  (hip  was  carried  by  the 

tecaptors  into  a  port  a  little  out  of  her  courfe,  where  Qie 

Was  known  to  be  in  fafety }  and  in  fa£l  (he  did  after* 

wards  perform  her  voyage,  and  eatned  all  her  freight, 

and  the  falvage  is  very  low.    Lord  Mansfield  further 

fays,  that  **  the  a£lion  muft  be  founded  on  the  nature  of 

*<  the  plaintiff's  damnification,  as  it  really  is  at  the  tims 

**  rf^eaSkn  brought  $*  for  that  <<  it  is  repugnant,  upon  a 

i     {m)  %  Bum  itfk^ 

Vol.  HU  Z  ««  contrad 
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^*  C0Dtra£l  of  indemnity,  to  recover  as  for  a  total  lofsy 
«  ^<  when  the  final  event  has  decided  that  the  damnifies^ 

agmn/i  <c  xion  in  truth  Is  an  aperagi^  or  perhaps  110  lofs  at  all.'' 
The  plaintiflF  might  not  know  that  the  lofs  was  onlj  partiai 
when  he  oflRnpcd  to  abandon  i  but  die  raafter  on  board  knew 
the  faA :  and  where  the  mafter  is  a  part  owner,  as  it 
frequently  happens,  9  different  rule  mnft  be  laid  down.: 
for  the  ignorance  of  his  partner,  or  of  his  agent  on  fliore^ 

who  procures  the  affnrance  to  he  made,  certuoly  can- 
siot  entitle  him  to  abandon  upon  a  fuppofed  fad,  the 
contrary  of  which  was  known  to  him  at  the  time  the 
oflSnr  to  abandon  was  made :  which  (hews  how  dangerous 
and  difficult  a  rule  it  would  be  to  proceed  upon  the  fup^ 
pofition  of  any  of  the  parties,  and  not  upon  the  fafl.  It 
may  be  admitted  that  if  both  parties  ap«e  to  treat  the 
cafe  as  a  total  lofis  ^^nd  the  uoderwrtter  pay  bft»  money, 
it  wilt  bind  both ;  as  in  Da  Co/la  v.  Firtb  («}..  And  there 
is  a  mutual  oonfideratioo  to  fuftain  fuch  an  agveemeut, 
though  it  ihottld  turn  out  lo  have  been  made  upon  falle 
intelligence }  for  the  aSured  ccafes  to  labour  for  the  (hip, 
and  the  underwriter  takes  that  labour  upon  himfelf,  upon 
the  chance  of  matters  turning  out  more  favourably  for 
him.  The  cafe  of  Go/j  yl^Jf^aberi  {h)  is  very  diftinguifli- 
abk  from  this ;  for  the  (hip  there  was  fo  much  dUabled 
by  a  (torm  previous  to  her  capture  as  to  be  incapable  of 
proceeding  on  her  deftined  voyage  without  gobg  into 
port  to^  refit :  and  part  of  the  cargo  having  been  thsown 
overboard  during  the  (torm,  and  the  reft  fpoiled  while 
Ihe  lay  in  MUfordHavm^  and  before  flie  could  be  refitted, 
the  voyage  was  entirely  loft  at  the  time  of  the  offer  to 
abandon.    Lord  Mansfuld  fays  that  the  lofs  continued 

(v)  4  Burr,  XfSS.  {Jb)  %  Burr.  6S3» 

total 
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total  as  to  the  deftruflion  of  the  voyage ;  and  a  recovery        1 8o8. 

of  any  thing  could  only  be  had  upon  payment  of  more 

than  half  the  value.  With  refpefi  to  the  policy  on  ^reight^ 

the  whole  of  which  bad  been  earned,  he  referred  to        *"»^^ 

M'Carfif  V.  Mel  {c)p  as  in  point  to  (hew  that  nothing 

could  be  recovered  ;   the  whole  freight  having   been 

earned,  and  confequently  no  lofs  within  the  policy. 

That  cafe  was  ftronger  than  this,  becaufe  the  offer  to 

abandon  was  ttMt  during  the  continuance  of  the  Ruffian 

embargo,  which  ^as  afterwards  taken  off ;  and  being  a 
chartered  fliip,  the  freight  could  not  be  due  to  the  under^ 
writers  to  whom  the  (hip  was  abandoned  and  afligned^ 
becaufe  it  grew  upon'a  contra£i  which  was  perfonal^  and 
the  new  i!bip  owners  were  not  obliged  t6  bring  home  the 
cargo.  But  as  the  lofs  was  not  total  at  the  time  of  the 
adion  brought,  and  the  underwriters  had  not  done  any 
thing  to  fix  it  on  themfelves,  the  plaintiff  McCarthy  could 
not  recover.  At  any  rate  the  prefent  plaintiff  cannot 
be  entitled  beyond  the  amouut  of  the  partial  lofs  paid  to 
him  before  the  adion  brought. 

Scarlett^  in  reply,  maintained  that  the  ^Gmh  would 
have  Iain  againft  the  defendant  to  recover  a  total  lofs  at 
the  time  of  the  original  abandonment ;  for  on  the  proof 
of  ti^e  firft  intelligence,  it  would  be  taken  that  the  cap* 
ture  continued }  and  it  would  lie  on  the  underwriter  to 
prove  the  recapture,  and  that  the  l^ip  was  reftored  to 
the  owner,  and  was  again  profecuting  the  voyage  iofured. 
The  cafe  of  a  diptain  part  owner  might  make  a  diftinc- 
tiou  \  but  that  is  not  the  prefent  cafe ;  and  here  there  is 
no  fraud  imputable  to  the  plaintiff.  In  McCarthy  v. 
Abel  the  Court  went  on  the  ground  that  the  lofsj  if  an| 
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i8b8.  to  the  plain  tiff,  (for  in  fad  there  was  no  lofs  of  the  thioff 
BAiKBMook  infused,  which  was  freight,)  arofe  from  his  own  aQ,  and 
^H^'^fi  not  from  any  peril  infured  againft.  If  there  had  been 
no  abandonment,  or  if  the  fame  underwriters  had  infured 
both  (hip  and  freight,  no  queftion  could  have  arifen* 
But  here  there  has  in  faft  been  a  lofs,  and  that  by  a  peril 
infured  againft  j  and  the  only  queftion  is,  whether  it  (hall 
be  deemed  a  total  or  only  a  partial  lofs )  there  having  at 
one  time  been  a  total  lofs,  and  the  offer  to  abandon 
having  been  made  bona  fide  while  the  plaintiff  had  reafon 
to  believe  that  the  lofs  continued  totaL 

Lord  Ellenborough  C,  J.  This  is  a  cafe,  which, 
though  new  in  fpecle,  is  by  no  means  new  in  principle* 
And  though  Lord  MansfiM  faid,  in  Hamilton  v.  MendiXi 
that  he  would  not  give  an  opinion  how  the  cafe  would  be 
if  the  (hip  were  reftored  in  fafety  between  the  offer  to 
abandon  and  the  adlion  brought^  yet  there  can  be  no 
doubt  from  the  whole  of  his  reafoning  on  that  cafe  what 
his  decifion  would  have  been  under  tbefe  circumftanccsv 
The  faAs  here  are  that  the  (hip  was  captured  on  the  2ift 
of  September i  and  recaptured  on  the  25th  \  after  which, 
the  plaintiff  having  received  intelligence  on  the  30th 
'     ^  of  the  capture,  but  not  of  the  recapture,  gave  notice  of 

abandonment  on  the  31ft }  which  he  perfevered  in  after 
the  6th  of  08ober^  when  news  of  the  recapture  arrived^ 
•nd  that  the  (hip  was  fafe  in  a  port  oi  Ireland  •^  but 
which  notice  the  underwriters  did  not  accept.  And 
sew  it  appears  that  inftead  of  a  total  lofs,  there  has  been 
a  fmall  partial  lofs  of  13/.  and  a  fradion,  for  falvage  and 
charges  on  the  policy  on  freight,  and  15/.  and  a  fradion 
on  the  Slip  policy,  and  that  no  daniage  what^r  was 
fuftained  by  the  (hip  while  in  the  poffe(&on  of  the  enemy* 
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And  the  qneftion  is^  whether  that  which  in  the  refult        1808 1 
turns  out  to  be  only  a  partial  lofs  to  a  trifling  extent  (hall.    ^  ' 

becaufe  of  the  notice  of  abandonment  given  when  a  ^againfi 
lotal  lofs  appeared  to  exift,  be  now  recovered  as  a  total 
lofs  ?  To  give  zStBc  to  fuch  an  attempt  would  griev- 
ouflj  enlarge  the  refponfibility  of  underwriters :  it  would 
be  to  make  them  anfwerable^  not  for  the  actual  lofs  fuf- 
tained  by  the  aflured  whom  they  have  undertaken  to 
indemnify  againft  the  rifles  dated  in  the  policy,  but  for  a 
.fuppofcd  total  loCs,  which  had  in  fad  ceaCed  to  exift.  It 
has  been  faid  in  argument,  that  the  offer  to  abandon 
having  been  rightly  made  at  the  time,  a  right  of  action 
veiled  in  the  aflured,  which  could  not  be  defeated  by  the 
fubfequtnt  events.  But  that  propofition  is  not  only  not 
true  in  the  wholci  but  it  is  not  true  in  its  parts.  The 
efied  of  an  offkr  to  abandon  is  truly  this,  that  if  the  offer 
appear  to  have  been  properly  made  upon  certain  fuppofed 
fads,  which  turn  out  to  be  true,  the  affured  has  put 
himfelf  in  a  coojdition  to  infift  upon  hid  abandonment : 
but  it  is  not  enough  that  it  was  properly  made,  upon 
fads  which  were  fuppofed  to  exift  at  the  time,  if  it 
turn  out  that  no  fuch  fa£ls  exited,  or  that  other 
•circumftancet  had  occurred  which  did  not  juftify  fuch 
abandonment.  It  may  be  iaid  to  be  properly  made  upon 
notice  received,  and  bona  fide  credited,  by  an  affured, 
of  his  (hip  having  been  wrecked,  whether  fuch  intelli- 
gence were  true  or  not,  and  though  the  letter  conveying 
it  turned  out  to  be  a  forgery  \  and  yet  clearly  no  right  of 
a£lioD  would  veft  in  him  founded  upon  an  abandonment 
made  upon  falfe  intelligence,  and  without  any  thing  in 
hOt  to  warrant  the  giving  of  fuch  notice.  What  is  an 
abandonment  more  than  this,  that  the  affured  having 
ixad  notice  of  cucumftances,  whicbf  if  true,  entitle  htm 
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i8o8.        to  treat  the  adTenture  as  a  total  lo(ii>  he»  in  €ontcinpla« 
"""'"^        tion  of  thofe  circuoiftance8»  caftt  a  dcfperate  rifle  on  tH 
againji        uQderwrit|e^,  who  Is  to  Taye  himfelf  as  well  as  he  cai^« 
But  does  pot  all  this  prefume  the  exifteoce  of  diofe  hStf 
on  which  the  right  accrues  to  him  to  call  upon  the  an* 
derwirtter  for  an  indemnity :  and  if  thej  be  all  imaginary^ 
or  founded  in  nifconception,  or  if  at  the  time  it  had 
ceafed  to  be  a  total  lofs,  and  there  be  no  damage  to  the 
afliiredi  or  at  leaft  if  the  only  damnification  arife  out  of 
the  very  aS,  (the  recapture,)  wliich  fayes  the  thing  in* 
fured  from  fultaining  a  total  lo^s  i  the  whole  foundation 
of  the  abandonment  fails.    It  is  Aen  faid  that  if  the 
right  of  abandonment  once  vefted  and  be  exercifed  ia 
time,  it  cannot  be  devefted  by  fubfequent  intelligence  of 
other  circomftances  or  different  erents.    But  the  cafe  of 
McCarthy  v.  /bel  (hews  the  contrary ;  for  there,  though 
the  notice  of  abandonment  wert  well  made  at  the  time,  it 
was  not  only  devefted  by  fubfequent  ctrcumflances,  but 
by  circumftanees  y^hich  happened  after  the  notice  of 
abandonment  had  txen  given.     Next  it  b  contended  that 
by  the  r/sc^ptorsjaking  the  fhip  into  a  port  in  L^elomd  the 
right  of,   abandonment  was  revived,  or  a  new  right 
created ;  for  I  do  not  exaAly  underftand  whether  this  be 
infifted  on  as  an  entire  and  difUnft  caufe  of  abandon- 
ment, or  as  conneded  with  the  antecedent  capture  and 
recapture.  Now  if  it  grew  out  of  the  recapt^re^  let  ps  betr 
what  Lord  Mansfield  faid  upon  that  fulijeA  in  Hsmltm 
V.  Mendez.    It  does  not,  he  fays,  ceafe  to  be  a  total  loft 
becaufe  of  the  recapture,  «  if  the  voyage  ia  abfolately 
loft,  or  not  worth  purfuing ;"  [here  the  voyage  was  sot 
loft»  and  was  worth  purfuing^  and  was.purfoed  with 
efiea :]  <<  If  the  falvage  is  very  high  J"  [here'pt  is  very 
trifling :]  **  if  further  expeoce  is  oeoeffirj }  if  thtf  iafincr 
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will  not  engage  in  all  erents  to  bear  that  expencet"  &c«  tSdS* 
Bat  here  the  further  ezpences  were  little  or  nothing  be*  BaixsIwob 
yond  the  falTage,  and  all  the  lofs  has  been  adually  paid  H*^ 
into  the  plaintiff 's  hands.  If  after  the  vecapture  the^flup 
had  been  carried  into  a  port  abroad,  and  a  taXt  had  he- 
come  incfitablcy  hecaufe  nobody  would  fecure  to  the 
recaptors  their  i-4tbi  it  might  have  been  deemed  to  be 
a  total  lofs:  but  that  is  not  the  prefent  cafe.  What 
was  faid  hj  Lord  Manrfieldt  4iowevert  is  fufficient  to 
Ihew  that  in  the  cafe  of  a  capture  and  recapture,  it  does 
not  neceffarily  follow  that  the  aflarcd  is  entitled  to  aban* 
don  as  for  a  total  iofs  i  but  it  depends  upon  ciroum- 
ftances ;  and  none  of  the  circumftances  enumerated  by 
him  exift  in  the  prefent  cafe.  I  cannot  however  eonfider» 
as  at  prefent  advifed,  that  the  right  of  abandonment  relates 
only  to  the  adoal  ftate  of  things  at  the  time  of  the  offer 
to  abandon  made.  If  it  were  neceffary  to  the  decifion  o£ 
this  cafe,  I  (hould  wi(h  to  have  that  point  well  coofidered*  . 
I  nm  not  difpofed  to  enlarge-  the  grounds  of  abandon* 
meot  :^inft  underwritenu  a  privilege  which»  every  body 
luiows«  has  been  much,  abufed^  In  almoft  every  cafe  of  a 
valued  poltcf  it  is  the  intereft  of  the  affurcd  to  abandon  i 
and  therefore  it  behoves  the  Court  to  watch  every  fuch 
cafCf  and  in  no  ioftance  to  enlarge  that  which  in  the 
nature  of  the  thing  is  only  a  partial,  into  a  total,  lofs.  It 
might  as  well  have  been  faid  in  McCarthy  v.  Aketf  that 
having  been  once  a  total  lofs,  it  muft  continue  fo ;  but 
die  Gottft  held  otherwife ;  and  that  cafe  is  not  diftin* 
gmfliablein^is  refpeA  from  the  prefent,  except  that  there 
oventnatty  there  was  no  lols  there  of  the  ittbje£]k -matter 
of  the  infuranoe,  and  here  there  is  only  a  partial  k»fs  i 
but  I  can  fee  no  difference  whether  that  which  for  a  time 
'  Wif  a  toU4  loft  <^fed  altogether  by  fabfequent  events  to 
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iVoS*  be  any  loft  at  all,  or  whether  k  be  reduced  by  fabfe^ 
_  ''*'"^  qqent  crents  to  fo  fmall  a  lofs  as  there  is  in  the  prefcnt 
0gMnfi  cife.  We  moft  look,  as  we  lately  (aid  in  G$dfM  v, 
Boldero  (a),  to  the  real  nature  of  the  contra£l  in  a  policy 
of  infurancei  which  ia  nothing  more  than  a  cootraA  of 
indeainity ;  and  therefore,  though  there  was  a  total  lo£^ 
there,  as  it  might  be  called,  with  refpeA  to  the  fubjed- 
matter  of  the  rilk  infuredi  yet  that  having,  afterwards. 
intervened  between  the  fuppofed  damnification  of  the 
plaintiflfs  by  the  death  of  Mr.  Piti^  and  the  a£lion  bcoaght, 
which  adeemed  the  lofs,  it  was  held  that  they  could  oof 
recover*  So  here,  as  that  which  was  fuppofed  to  be  a 
total  loft  at  the  time  of  the  notice  of  abandonment  fir  ft 
given  had  ceafed,  and  as  only  a  fmall  lofs  has  been  in- 
curred in  the  ftlvage ;  that  is  the  real  amount  of  x)\t 
damnification  which  the  plaintiff  is  entitled  to  receive 
pnder  this  contrad  of  indemnity,  and  tl^it  has  alr^dy 
been  paid  by  the  underwriters^ 

Orosb  J*  .  This  is  a  cafe  upon  which  it  is  faid  that 
liOrd  Mansfield  in  Hamilton  v.  Ment(i%  profefied  to  give 
no  opinion  \  but  it  is  very  dear  what  his  opinion  would 
have  been  upon  the  principles  laid  doirn  by  him  in  the 
fame  cafe :  and  if  there  be  no  exprefs  deciQon  on  the 
point,  we  n^uft  refort  to  principle  in  deciding  it.  And 
pne  of  the  beft  principles  upon  this  fubje£l  is  that  no  ar<« 
fificial  reafoning  (ball  torn  that  into  a  total  ]oft,  which 
in  fad  is  only  a  partial  lofs.  A  policy  pf  infurance  is 
only  a  promife  by  the  underwriter  to  indemnify  the  aff 
lured  againft  lofs  by  certain  riiks :  and  if  fo,  bow  can  the 
plaintiff  claiqa  a  total  loft,  when  in  fad  t|ie  ve^el  infured 
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haf  performed  her  Toyagei  and  he  has  only  fuftained  an        i8o8. 

a&oal  loft  of  !?/•  AX.  Sdf  per  cent,  on  the  (hip.  and  13A    «  " 

1 1/.  5if^  per  cent*  on  the  freight  infured.  The  eafe  ftatea         ^^m4 

that  which  in  very  material,  that  the  plaintiflF  had  poflef- 

Con  of  the  (hip  again  after  the  recapture,  and  tffir^  tbf 

^Bkn  brought  t  that  (he  fuftained  no  damage  from  the 

paptare,  while  (he  continued  in  the  pcfieflion  of  the  ene« 

my;  and  that  (he  has  been  reftored  and  has^rrired  at  her 

port  of  difcharge  ;  and  that  the  freight  hat  been,  received 

by  the  owners.    What  pretence  then  is  there  for  faying 

that  this  is  a  total  lotsi  where  no  damage  has  been  done 

to  the  (hip,  and  only  a  trifling  ezpencc  incurred  for  tht 

falvage  and  charges  of  the  recapture  ?  We  muft  look  here 

to  the  time  of  the  a£|ion  brought  to  fee  whether  there  has 

been  a  total  lob  of  the  fubjeft  matter  to  the  plaintiflF,  aa 

lie  alleges  $  and  it  is  clear  that  at  that  time  there  was  not 

m  total  but  only  a  fmall  partial  lofs. 

-  Lb  Blanc  J.  I  agree  in  opinion  that  there  muft  be 
judgment  for  the  defendant  upon  this  cafe,  which  though 
new  in  circumftances  is  not  fo  new  in  principle.  The 
main  ftrefs  of  the  plaintiflF's  argument' has  been,  that  at 
the  time  of  the  notice  of  abandonment  he  had  a  right  to 
abandon.  But  there  is  the  fallacy  of  it.  It  does  not 
follow  that  he  had  a  right  to  abandon  becaufe  be  had  a 
right  to  give  notice  of  abandonment  upon  the  faith  of  the 
Intelligence  firft  receivedf  At  the  time  of  the  capture  he 
had  a  right  to  give  fUch  notice ;  but  at  the  time  when 
the  notice  was  actually  given  the  (hip  had  been  recap* 
^red  and  was  carried  ioto  Lock  Swi/ley  in  Ireland^  a  port 
pf  the  united  lungdom,  in  the  courfe  of  her  voyage  homes 
and  there  is  no  evidence  of  any  damage  fuftained  either 
|>v  nlander  of  er  by  mifchicf  dpne  to  the  (hip,  cargo,  ov 
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1808*        crew»  which  eottl4  make  it  t  total  lofs.    It  if  impoffible 

lAiiiBaiBOB    ^^^^  *^  '^y  ^^^^  ^^^  ^*"^  ^^  knowledge  by  the  aflared  o£ 
j£^        the  true  ftate  of  things  (hall  vary  the  fafk,  and  make  that 
a  total  lofs  which  is  only  a  partial  lofs.    None  of  the 
decided  cafes  of  total  lofs  come  up  to  the  prefent ;  and 
not  even  the  cafes  put  by  Lord  Mansfield  in  Hamilitn  t. 
MifuUzn  The  plaintiff  knew  of  fome  of  the  ctrcumftaoces^ 
but  did  not  know  them  all.    The  mere  circomftances  of 
capture  and  recapture  will  not  make  it  a  total  loft.    It 
may  oftett  happen  that  intelligence  is  recei?ed  which  will 
}ttQify  the  giving  notice  of  an  abandonment ;  bot  if  cir- 
cumftances  fo  turn  out,  that  there  is  no  total  lofSf  it  does 
not  foUow  that  the  affured  would  be  entitled  to  infift  on 
his  notice.    In  McCarthy  r.  Mil  the  affured  was  joftt- 
fied  in  giving  notice  of  abandonment^  but  curcumftances 
happened  afterwards  which  (hewed  that  there  was  no  lofs 
of  the  fubjeft  matter.    So  herr^  circumftances  have 
turned  out  to  (hew  that  only  %  partial,  and  not  a  total 
lo(s,  has  been  fuftalned ;  though  the  notice  of  abandon- 
ment were  properly  given  at  Uie  time  upon  the  iotelli* 
gence  then  received.    This  cafe  falls  in  very  much  with 
an  ezprefiion  ufed  by  the  Chief  Juftice  in  delivering  the 
judgment  of  the  Court  of  C.  P.  in  a  late  cafe  of  Tbd» 
luffin  V.  Sbiddm  («),  where  he  fays,  <<  it  la  true  that  a 
capture  fimply  proved  eftaUithes  a  total  lofii  \  but  when 
the  plaintiff  in  the  fame  breath  proves  a  recapture,  there 
is  an  end  of  the  capture  and  total  lofs,  and  the  plaintiff 
is  entitled  to  a  partial  lofii  only.*'     So  here,  though  a 
capture  were  proved,  yet  it  alfo  appearing  that  there  was 
)i  recapture ;  unlefs  it  be  alfo  (hewn  that,  notwithftand- 


(«)  aA;iw'S^*s$a 


>if 
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iiig  the  Tccaptore^  it  ftill  contiooed  a  total  lo&9  it  is  onlj        i8ot. 
a  partial  lofa.  .  ' 


Batlet  J.    The'cafe  has  been  fo  fallj  difctifled  that 
I  can  add  nothing  to  make  it  mote  clear.    A  policy  of 
infurance  is  only  a  contmft  of  indemnity^  and  any  thing 
which  tends  to  fliew  that  an  afTured  can  recover  beyond 
ioB  indemnityls  againft  the  very  principle  of  the  contraQ : 
and  here  it  would  plainly  lead  to  fraud  if  the  plaintiff 
who  has  in  fa£k  only  fuftained  a  partial  lofs  to  a  fmall 
extenti  could  reenter  beyond  what  would  indemnify  that 
4of8.    But  it  is  fatd,  that  upon  receiving  intelligence  he 
had  a  right  to  abandon  immediately.    I  agree  that  it  was 
prudent  in  him  to  give  fuch  notice  at  the  timci  and  if 
things  hjwi  ftood  in  the  fame  fituation  he  would  have 
been  entitled  to  abandon  :  but  I  cooGd^  that  notice  as 
including  this  implied  condition,  that  things  continued 
to  exift  as  the  plaintiff  fuppofed  they  did  exift  at  the  time 
when  he  gave  the  notice ;  and  if  any  thing  h^ppen^  af  • 
cerwards  to  make  that  a  partial,  which  at  one  time  w|s  a 
total,  lofs,  the  ignorance  of  that  h€t  by  the  affured  would 
not  make  it  a  total  lofs.    The  cafe  of  McCarthy  v.  Md 
fliews  that  fubfc(juent  fa£ls  iprill  vary  the  right  of  the 
party  to  abandon  as  for  a  total  lofs,  when  ultimately  m 
lofs  is  incurred  within  the  policy,    Suppofe  a  capture^ 
and  the  captors  afterwards  give  up  the  (hip,  and  flie 
purfues  her.  voyage  as  before,  and  the  affured  receiving 
intelligence  of  the  captjarr^  but  not  of  the  releafe,  give 
notice  to  abapdon;  yet  if  the  voyage  be  afterwards 
performed,  would  that  entitle  the  affured  to  make  it  a 
total  lofs,  when  he  had  fuftained  no  a£lual  lofs  at  all, 
though  the  voyage  might  have  been  a  little  delayed  i 
Vet  that  would  Aew  that  circumftances  happening  after 

»tot4 
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180L        a  total  lofs  once  cxlfting  may  take  away  the  right  to 
"  abandon.    Then  if  the  faft  be  that  at  the  time  of  the 

^mofi  notice  to  abandon  given,  it  was  not  a  total,  but  only  a 
partial,  lofs,  the  gtyiog  fuch  notice  could  not  entitle  him 
to  abandon  as  for  a  total  lofs.  By  deciding  that  in  all 
thefe  cafes  the  right  of  the  party  to  abandon  (hall  depend 
npon  the  a6ioal  circnmftances  of  t&e  cafe,  and  not  upon 
thofe  which  are  merely  fappofed  to  ezift  at  the  time,  no 
injuftice  will  be  done,  and  it  will  make  the  policy  that 
which  it  ought  to  be,  and  really  is,  a  contraft  of  in- 
demnity. 

Foftea  to  the  Defendant* 


f^^lf^  French,  Clerk,  i^ainji  Trask« 

Prohibition         rp H  E  plaintiff,  reflor  of  Odcombi  in  &onurfetJblrf^  lf« 
granted  on  affi-     X    ,-,,__.      ,  ._  .  ,      ,  -.«      . 

davit  that  the  belled  the  defendant,  a  parilhioncr,  in  the  conultonal 

libcHc^titbcs  *  archdcacoual  court  of  Wills  for  tithe  in  kind :  and  Danh' 

fpWtui'court^  f^^  ^°  *  former  day  moTcd  for  a  prohibition  upon  an 

mnfwtrid  cifatb  affidavit  that  the  defendant  had  ««  anfwered  on  oath  or 

or  f  leaded  k  tM^- 

das }  without      pleaded  in  the  faid  court  to  the  faid  libeP  a  modus  of 

its  appearing  -,  r^itrtr  ^i»it 

tliat  the  modas    40S.  payable  at  £a/ier  for  the  farm  of  which  he  was  pof^ 
pieldTd  be!ow»     feffed,  in  lieu  of  tithes  and  ecclefiaftical  dues  in  refpe£l  of 

£  Sffile  Sew?     *^  ^*™^»  ^^*^^  ^^  ^^^  *^*y  tendered  to  the  reaor,  who 

refufcd  to  accept  it. 

Bmrrow  now  (hewed  caufe,  and  obje^d  that  the  de- 
fendant had  only  put  in  an  anfwer  of  a  modus  in  the 
court  below,  but  had  not  regularly  pleaded  it  \  and  that 
there  was  a  diftinfkion  recognized  in  the  praQice  of  the 
ecclefiaftical  courts  between  thofe  two  ftages  of  proceed- 
ing %  confequently  this  appUcatioa  came  too  foon ;  for 

before 
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before  plea  there  could  be  no  iflue^  and  it  could  not  be         ^  ^     * 

told  till  then  that  the  ecclcfiiflical  court  was  proceeding    FBSNCH.cierky 

to  try  the  modus.     And  he  cited  Stone  v.  Harwood{a\        'li^ui*^ 

and  Bmghton  v.  Hujiter  {b)^  as  in  point.  And  to  a  queftion 

by  the  Court,  whether  the  fuggedion  were  not  verified  here 

by  a£Bda?it ;  he  anfwered  that  it  was  not.     (But  DampUr 

faid,  that  the  time  was  not  out  for  verifying  it.)    He  alfo 

referred  to  a  cafe  of  Siainbanh  v.  Bradjba^{c)  in  laft  Eajler 

term  ;  which  at  firft  was  fuppofed  to  have  been  like  the 

prefent ;  and  tbat  the  Court  had  refuf^d  a  prohibition 

(tf)  ^tp,  temp,  Hardw,  357. 

{h)  Tr.  1  Gfo,  I.  I.  B,  R'  3.  GwUTimUTaie  Cafes,  951.  *'  Suit  in  th* 
fpiritual  court  for  tithes  of  loppingf  «£.  treet.  The  defendant  by  hit  an- 
fMgn*  in  that  court  had  alleged  that  the  trees  were  above  zoyeart  growtby 
and  therefore  not  titlieable :  after  which  he  moved  in  B.  k^forz  proiil- 
bition,  fu^efting  the  matter  container*  in  his  anfwer  in  the  fpiritnal 
coorti  with  an  affidavit  of  the  truth  of  it.  7he  Ccurt  denied  a  prolilbi- 
tion ;  for  the  party  fliould  have  pleaded  this  matter  in  the  fpiritual  court» 
and  have  produced  an  affidavit  that  the  Court  bad  refuftd  to  receive  fucli 
plea.**    And  s  Ld.  Bay,  835.  Far,  137.  and  1  Infi,  643*  were  cited. 

(r)  It  was  ftated  in  that  cafe,  by  the  party  moving  for  tlie  prohibition, 
that  there  were  two  queftions  raifcd  by  the  proceedings  before  the  ecde- 
fialUcal  courty  which  tlat  court  had  no  jurifdidion  to  try;  ifl.  Whe- 
ther a  certain  patt  of  the  land  in  lefped  of  which  tithe  of  hay  and  agifl. 
ment  titlie  were  claimed  was  within  the  pariih  \  and,  adly.  Whether 
certain  ocfacr  land  wete  Uy  land,  u  t*  bard  dry  land,  in  oppoHtion  to  na- 
tnral  meadow  or  moift  land,  and  whether  it  were  covered  by  a  modui. 
But  there  was  great  doubt  upon  fliewing  caufe  wiiether,  upon  the  face 
of  the  proceedings  brought  before  the  Court  by  the  fugge^lion,  and  upon 
the  face  of  the  fentence,  thefe  fads  bad  been  in  iifue  below  r  and 
finally  Lord  Elknhnagb  C  J.  faid-^^Ttut  is  an  application  after  fen- 
teDce.  But  it  does  not  appear  from  the  femence,  nor  from  the  fog. 
geftion,  that  the  Court  below  have  proceeded  to  try  the  queflioo  of  the 
boundary  of  the  pariih.  And  ai  to  the  queftion  whether  the  land  were 
natural  meadow  or  not,  the  party  applying  for  a  prohibition  fliould  have 
oomc  befian  fentence :  for  if  he  wiU  iie  by  and  fuffcr  the  faft  to  be  tried 
bciow>  it  is  too  btc  to  Come  after  fcntanog. 

5  becAuie 
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1868;  becaufc  the  ino(!u8  had  not  been  put  in  iflue  by  pleading 

■'    ■*  it  below.    But  Le  Blanc  J.  obfervcd  that  that  was  aher 

ofahfi  '  fentence:  and  ^jjr/ra  J.  faid  that  it  could  not  be  permitted 

L      m*tK,  ^  ^  p^^^y  ^^  ^^1^^  ^{^^  chance  of  a  trial  below,  and  when 

that  was  decided  againff  him  to  come  to  this  Court  and 
obje£l  to  fttch  trial  [a).    And  fioalljr. 

Lord  ELLBNBOftovGH  C.  }.  faid  (aii^the  reft  of  the 
^  Court  agreed)  that  there  mult  be'  i  prohibition  in  this 

cafe  i  for  it  appeared  that  there  was  dothidg  tb  try  In' 
the  court  below  but  the  modus  infilled  upon  in  the  de- 
fendant's anfwcr. 

JK.ule  abfolute  for  a  Prohibitton 
at  to  the  Trial  of  the  Modus; 

W  ride  Ofiij^.  Wbnekdl,  BmA.  19. 


ruipuu  HoDSOKf  and  Mahy  his  Wife  againfi  Sharps  axrd 

Anotbet. 

Aiefleeofiana    HP  HE  plaintiffs  dcclarec)  in  covenant^  that  one  IPI 
h^uJ^not  JrV«r,  being  fcifed  in  fee  of  the  demired  tenements 

jSnt/riand'.   *^  ^f^^^  «  ^^/^*'  ^'^  the  8th  of  ^efiembir  ly^i,  by 
Jord  for  a  breach  indenture  of  that  datCy  demtfed  the  fame  to  ihe  defend- 

of  covenant  in 

»ot  repairing,  auts  for  1 1  ycars,  under  certain  corenanct  to  keep  the 

was  void  by  the  premifca  in  repair,  &c»    That  IVelU  afterwards  on  the 

JiV^^iini  "*  of  Auguft  1801  de?ifed  the  rererfion  of  the  pi«. 

t^V^^i^et  ^^^^  ^^  ^^  plaintiff  Mary  in  fee»  and  diedi  &c. »  mi 

lenaaing  chat  (hen  alleged  a  breach  for  non-repair.  &c«   To  whidi  die 

« no  leafe,  Sec.  **  ^        ^ 

f*  Aiouid  be  of    defendants  pleaded,  amongd other  matterSf  that  the  Umi 
«( the  time  it  ^  intended  to  be  demifed  by  virttte  of  the  faid  indentuv^ 

«<  fliODld  be  ' 

«<  regifteredy**  not  avoiding  it  at  between- the  partxet  themfclvest  but  onI]r  po<lpttpit  ^ 

priority  with  refpeA  to  {ubfequeiu  insumbrincersj  re^iiUring  their  liUes  before* 

befofc 


I  • 
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before  the  making  thereof,  was  parcel  of  the  95,000  acres        tSo8« 

mentioned  in  the  flat.  15  Car.  2.\c.  17.  for  draining  the 

Bedford  Lerel  and  incorporating  the  adirenturers  by  the         H^fJ^ 

name  of  the  governor,  baiIiS8»  and  commonalty  of  the 

company  of  conferyators  of  the  Great  Level  of  the  fens, 

and  giving  them  a  common  feal.    By  /  8.  of  which  it 

was  enaded  that  all  conveyances  by  indenture  of  the  faid 

95,000  acres,  or  any  part  thereof,  entered  with  the  re« 

giftrar  (one  of  the  officers  named  in  the  corporation)  in  a 

book  to  be  kept  for  that  purpofe,  fliould  be  of  equal  force 

to  convey  the  freehold  and  inheritance  of  the  fame  as  if . 

by  indenture  inroUed  withio  6  months  of  record  at  Wefi'^ 

rmnjler :  and  it  was  further  enabled  that  no  leafe,  grant, 

or  conveyance,  &c«  of  the  fame  (except  leafes  for  7  years 

or  under,  in  poficflion)  (hould  ^e  of  force  but  from  the 

time  it  fhould  be  entered  with  the  faid  regiftrar  as  afore- 

faid.  &c.     And  then  the  defendants  averred  that  the  faid 

indenture  hath  at  no  time  whatever  hitherto  been  enter* 

cd  with  the  regiitrar  for  the  time  being,  appointed  by  the 

corporation,  in  manner  an<i  form  as  required  by  the  faid 

%€t ;  by  reafon  of  which  the  indenture  is  of  no  force.  To 

which  there  was  a  general  demurrer. 

J9g^,  in  ftipport  of  the  demurrer,  contended  that  the 
leafe,  though  invalid  till  regiflered,  as  againft  third  per- 
sons claiming  adverfely,  was' yet  binding  between  the 
parties  themfelves,  notwithftandiog  the  words  of  the  ad, 
that  **  no  leafcy^&c.  (except  leafes  for  7  years  or  under 
in  pofleiCon)  (hould  be  of  force  but  from  the  time  it 
thould  be  entered  with  the  faid  regiClrar  :*'  for  that  only 
means  of  no  force  as  agalnfi  third  perfons.  [The  C^urt  ^ 
then  faid  they  would  hear  what  could  be  urged  againft 
that  conftruAion}  for  the  general  objeA  of  this  and 

I  other 
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iSoS.        dther  ads  of  the  like  kind  was  to  give  notice  to  tibiti 
perfonsy  and  theieby  prcfent  frauds«3 


HODflOM 
SSAIVE* 


Murrell  eontrii  relied  on  the  poGtire  words  of  the  afi^ 
that  no  leafe  (fuch  as  that  in  queftion)  (hould  be  of  foroe 
but  from  the  time  of  regiftcring  it :  and  referred  to  D^ 
T.  Barber  {a)^  where  it  was  held  that  the  leffee  of  a  fee* 
lor  J  houfe*  the  leafe  of  which  had  become  roid  under  the 
ftat.  13  EUm.  c.  20.  by  the  non-refidence  of  the  re^^otf 
could  not  recoTcr  in  eje&ment  eren  againft  a  ftranger 
who  had  entered  without  tide :  the  words  <tf  that  ftatate 
beiog  <*  that  no  leafe  fliall  endure  any  longer  than  while 
the  leflbr  Ihall  be  ordinarily  refident»  &c. }  but  that  every 
fttch  leafe,  &c«  immediately  upon  fuch  abfence  ball  ceaft 
and  be  void.''  ^ 

Lord  Ellimborough  C.  J.  That  was  an  a&ion 
againft  a  ftranger  to  the  title  of  the  leflbr,  and  therefore 
the  defendant  was  not  eftopped  from  difputing  it :  but  io 
Cmk  T*  Ltmlej  (^),  which  was  an  a&ion  for  ufe  and  oc- 
cupation by  a  refior  againft  his  tenant  of  the  glebe  landsy 
the  defence  attempted  to  be  fet  up  was  that  the  redor 
had  been  fimoniacally  prefentedi  which  would  hare 
avoided  his  title  to  the  re£lory  X  but  the  Court  agreed 

(j)  %  Term  Ref*  749* 

W  5  ^*^^  ^^  4*  ^^^  ^'^^'  ^^  ^-  Fofier,  %  Term  Htf»  487.  and  vidl' 
Crabtm  v.  Ftgt,  i  Xsf,  244.9  where  one  in  poftflkMi«of  glebe  umfer  i 
a  Icaic  void  by  the  ftat.  13  Etm*  e,  aa»  by  reafon  of  the  reClor'a  nm- 
fefideoccy  may  yet  maintain  trefpafs  opon  hia  poflcflion  againft  a  wrong* 
doer.  Bat  in  Fr»f  mk/m  v.  Sntt,  2  Es/I^  ^6f  it  was  be)^  that  a  reAor^ 
v4hofe  own  leafe  wat  avoided  by  his  non-refidence,  might  recover  in 
tjeameat  againft  his  own  kflce.  The  leafe,  howevert  was  there  held  ctf 
be  void  on  another  groandy  aa  having  bcca  nude  to  t  Ipiritiial  pfite 
ihc  prsvtiion  of  the  flati  ai  H*  S«  f»  13.  /  j* 

that 
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tlut  it  was  a  aniTerfal  rutei  that  a  Unatit  (houM  not  be 
permitted  to  fet  up  any  objedion  to  the  title  of  his  land* 
lord  uader  whom  he  held :  that  this  was  not  a  mere  tech*  «|v^ 
nical  rule,  but  one  founded  in  public  convenience  and 
policy.  Here  the  leflTce  has  bad  all  the  benefit  which  he 
coukt  derive  under  the  leaie  i  and  now  he  feci  up  an  ob«  , 

jedion  to  ity  that  it  is  not  regiftered ;  wbidi  he  (hall  not 
be  permitted  to  do.  The  ad  no  doubt  meant  for  the 
protection  of  titJes  that  leafea  and  conveyancet  wttida 
this  diftriA  (hould  be  regiftered|  that  every  perfen  inte- 
refted  in  the  inquiry  might  know  in  whom  the  title  to 
any  fuch  land  was :  and  therefore  as  againft  perfoiis  who 
have  been  deceived  by  the  omiflion  to  regifteri  or  even  aa 
againft  thofe  who,  without  being  deceivedi  knew  that  the 
ad  had  not  been  complied  with,  and  relied  on  it,  the 
legal  objedion  might  prevail  at  law ;  but  not  as  between 
the  parties  tbemfelves  to  the  leafe,  between  whom  the  a£k 
was  not  meant  to  operate. 

G&osB  J.  aflented; 

Ls  Blanc  J.  The  defendant  has  enjoyed  the  land 
under  the  leafe  almoft  to  the  end  of  the  term,  and  now 
objeds  that  it  is  of  no  validity,  bedaufe  it  is  not  regifter- 
ed :  but  the  obje£t  of  that  claufe  in  the  zQ,  on  which  he 
relies  was  to  take  away  the  priority  of  the  party  whofe 
title  was  not  regiftered,  with  rcfped  to  fubfequent  olaim- 
anta  whofe  titles  were  regiftered :  but  it  never  was  in- 
tended to  operate  between  the  parties  themfelves,  fo  aa 
to  enable  a  Itflee  who  has  enjoyed  under  it  to  difpute  the 
leafe. 

* 

Vol.  X.  A  a  Batlet 


8«AB»t« 
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1 8b8.  B Att tT  J.    The  objcA  of  this  regtftrj  ad  is  lile  that 

*  of  all  others,  to  prote£b  the  title  of  third  perfons;  but 

Mgait^  not  to  enable  the  parties  themfelves  to  fet  it  up  agabft 
their  own  z6tt»  Here  too  the  defendant  has  enjoyed 
under  the  leafe  during  the  time  in  which  the  breaches  of' 
covenant  were  committedi  and  therefqrC}  even  if  the  leafe 
were  Toid,  I  flioidd  hare  been  much  difpofcd  to.  hate 
confidercd  that  he  was  liable  on  his  coi^enanti  as  an  in- 
dependent  covenant :  bat  it  is  not  neceffary  to  decide 
that  pointy  aa  the  cafe  is  pkar  on  the  other  ground. 

Judgment  for  the  PlainttflF. 


Saturday,  Thc  KiNG  azain^  The  Inhabitants  of  Aberyst* 

WITH. 

One  who  went     T>/C£  JTIL  LI  A  MS  was  rated  as  a  houfcholdfer  to  the- 

Irom  home  with    JL  L 

his  famiJy  for  poor V  rate  of  the  pariQi  of  Mttifinuifh  \  and  not  pay" 

left  his  afliftant    ing  the  fame,  nor  fliewing  any  caufe  why  he  (hould  not 

to  carry  on  his  .    *.  *  •  *.  «     • 

bufiner»  in  his  to  the  magiltratc^  before  whom  he  Was  fummoned,  thcf 

room  of^e  iflbed  a  warrant  of  diftrefs  againft  him  to  levy  4/.  r/.»  the 

for"this'ptl'pofe  amotint  of  the  feviral  rates  within  the  year;  againft 

was  paricd  off  ^hich  Warrant  of  diftrcfs  he  appealed  to  the  Seffions,  orf 

by  lathi  from  ^^  ' 

thereby  and  left  the  eround  principally,  that  he  was  not  an  inhabitant 

the  key  of  the  ^  ^  r     i^ 

tioufe-doorwich  and  occupier  of  fuch  mefiuagej  htnds,  and  tenements  as 

had  the  garden'  would  make  him  rateable.    The  Seilio'ns  admitted  the 

iu  own  benTfit  appeal)  and  ordered  the  warrant  of  diftrefs  to  be  qualhed, 

"  b^"rtt!d  If  *  fubjcia  to  thc  opinion  of  this  Court  on  thc  foUowing 

the  relief  of  the    f^Q^,^ 
poor  as  occupicr 

of  the  whole  The  appellant  wrs  rated  to  the  relief  of  the  poor  of 

houfe.  ^^ 

the  town  of  Aberyfiwith^  in  the  county  of  Cardigan,  in         I 

cl^ht  feveral  rates,  from  Augufl  nth  1806  to  JvgH^ 

1  t4^ 
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14th  1807,  amounting  in  the  whole  to  4/^  1/4;  tblovy  i8o8« 
which  two  magiftratesi  upon  fummonsi  granted  a  war-  JTZT^ 
rant  of  diftrefs  agaihft  his  goodsi  d^ted  ad  of  OiRober         ^gaimfi 

The  inhabiuntt 

1807  ;  and  the  diftrefs  being  made,  the  appellant  appealed  of 

againft  it,  and  the  SeflSons  annulled  the  warrant  of  dif<-  witii* 
ttefs  and  the  fefetal  rates;  although  two  of  theoij  the  7th 
and  8th,  ^ere  made  after  the  time  of  the  return  of  the 
appellant  and  his  fsimily  to  his  houfe,  under  the  following 
eircumftances.  The  appellant  has  kf  pt  a  houfe  in  Ahtrjfi* 
vnXh  many  yeari ;  and  having  been  furgeon  of  the  CarA-^ 
gan  miKtiay.was  occafionally  abfent  from  home,  and 
fometimes  his  fagaily ;  leaving  one  J.  Francis,  his  afGftant^ 
in  a  part  of  the  houfe.  In  July  1 8o6>  the  appellant  being 
^revioofly abfent, his  wife  and  daughter  left  the  houfe,  hav- 
ing previouily  had  the  fame  parted  off  from  the  (hop  by  laths' 
nailed  in  the  paflage ;  fo  that  Francis  had  only  the  ufe  of 
the  (hop.  The  family  did  not  return  till  May  x  807 ;  and 
during  their  abfence  a  Mrs.  Hughes,  a  perfon  with  whom 
the  key  of  the  hoUfe  was  left,  bad  the  garden  dug  up  by 
the  fame  perfon  (a  tenant  of  the  appellant's)  who  always 
dug  ir,  and  who  charged  the  appellant  for  his  work,  and 
looked  to  no  other  perfon  to  pay  him  for  it*  Mrs.  Hughes 
always  permitted  two  perfons,  Mrs.  Southern  and  Mr8.Z^/^« 
irqftfOne  of  whom  was  aparticular  friend  of  the  appellant's, 
with  their  fervants,  to  reiide  in  the  houfe  fix  weeks  or  two 
fnonths  during  tlie  time  the  appellant's  family  were  abfenfr: 
and  the  appellant's  furniture  continued  in  its  ufual  fitua* 
tion  in  all  the  tooms  of  the  hoUfe9  ready  for  the  receptioa 
of  the  family,  during  the  whole  time.  Coals  were  deliver*' 
cd  into  the  houfe.  And  all  parts  of  the  houfe  (fave  the 
(hop)  communicated  with  the  garden,  throirgh  which  the 
above-mentioned  perfons  and  others  entered  the  houfef. 
The  queftion  for  the  opinion  of  the  Court  was,  Whether 
d^c  occupatioa  of  a  part  of  the  houfe  by  Francis  during 

A  a  2  tb» 
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i8d8»       the  whok  time ;  the  occafional  oecttpatioa  of  other  paftt 

by  Mrs*  Soutbern  and  Mrs.  Longcr§fi  ;  the  garden  bdag 

i7«n^        colttrated  as  uiaal  $  and  tbeappelliDt's  farniture  remain- 

of  iRg  in  its  fitoation  in  tbq  feveral  pacts  of  the  honfe  ready 

^  witV7*     '^  ^  Rceptton  of  the  fiimily  during  the  whole  time  \ 

was  an  oecapancy  by  the  appellant  ?  If  the  Court  thoughl 

diis  was  not  an  occopancy  fafficicnt  to  charge  the  appel- 

hot  with  the  whole  of  the  rates :  then»  whether  the 

Seffioos  ovght  not  to  have  made  an  order^  confirming  the 

two  laft  rates  made  after  the  return  of  the  appellant 

and  his  family^  and  not  have  allowed  the  appeal  and  an* 

suUed  the  warrant  of  diftrels  generally. 

Feahe  and  IF.  E.  Tattfitcn^  In  foppett  of  the  order  of 
Sefiionii  fitft  referred  tothe  ftat.  xy  GW.  a*  c*  38./  7«, 
which  gives  the  appeal  againft  a  warrant  of  diftrefs  for  a 
poor's  ntc'f  and  whtcfa^  they  obimedy  was  the  moit 
beneficial  mode  for  all  parties  of  difputing  the  legality  of 
At  diftrefs :  for  if  the  parly  rated  be  m>  occopier,  he 
cannot  fuppoCe  that  his  name  will  be  on  the  rate»  and 
dierefore  cannot  be  prepared  to  appeal  agaioft  that ;  bnt 
jbe  jttftioes  who  grant  the  warranty  and  the  officer  who 
dMknuns  upon  htm^  would  be  liable  in  trefpafii  for  an 
escefs  of  jnrifdidion  {a).  Next  they  argued  that  the  ap- 
pellant was  not  the  oaupur  of  the  premiles  for  which  he 
was  rated :  but  that  though  he  were  occupier  of  partf 
yet  if  he  did  not  occupy  the  whole,  the  warrant  of  dif* 
trefs  being  for  an  aggregate  fum,  for  part  at  lead  of 
which  he  was  not  liabk,  would  be  illegal,  according  to 
Milward  v,  Ct^n  {a).    {Li  Blame  J.    The  cafe  docs  not 

(j)  MifwarJ  ▼.  Caffui,  s  Bliu.  Rip.  X331.  Th^t  was  in  replevin. 
But  where  the  mas'iftraces  have  jurifdiAion,  the  pirty  rated  miiA  apptalf 
ffid  cannot  queilion  the  proptiety  dff  the  late  in  an  aQiDn  of  trcfpn6« 
Mmtim  V,  CStmken,  hBtur.  580*  waADmsai  v.  %i,6  Tm  J^^s8o» 

ftate         I 
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ftate  what  he  is  rated  for*  whether  for  the  houfe  and  land,        1 8o8* 
or  for  the  lai>d  without  the  houfe  \  and  therefore  if  he       - 

Tlie  KjfMi 

be  rateable  at  all»  wc  cannot  enter  into  the  queftion  of        agmifi 

the  quant um.^    The  Court  nauft  take  it  upon  this  cafe  of' 

that  he  was  rated  for  the  whole ;  for  the  Seffions  ftate     ^^J^ru^' 

the  queftion  to  be  whether  the  occupation  of  different 

parts  of  the  houfe^by  the  different  perfons  who  were  fuf- 

fered  to  have  a  temporary  ufe  of  it^  were  an  occupation 

of  it  by  the  appellant^  fo  as  to  charge  him  with  the  whole 

of  the  rates.    Now  neither  the  appellant  himfclf  nor  any 

of  his  fervants  or  family  bad  any  a£iual  occupation  of  ^ 

the  houfe,  nor  even  the  key  of  it ;  nor  had  the  perfoa 

with  whom  the  key  was  left  any  authority  to  permit 

others  to  dwell  there :  and  the  occupation  of  Francis, 

who  was  let  into  poiTeflion  of  a  part  by  the  appellant^ 

was  confined  to  the  (hop,  which  was  partitioned  off  from 

the  reft  of  the  houte* 

Lord  EtLBNBORou^H  C.  J.  The  appellant  muft  be 
taken  to  have  been  the  occupier  of  his  houfe  during  the 
whole  period.  He  left  his  home  for  a  time )  but  he  left 
part  of  his  houfe  in  the  occupation  of  his  affiftant,  who 
carried  on  his  buGnefs  in  his  abfcnce ;  and  the  key  of  the 
houfe  wa^  left  with  a  friend^  and  the  garden  continued 
to  be  cultivated  for  his  own  benefit  as  ufual  ^  to  fay  no- 
thing of  the  occupation  of  hi6  friends  in  his  abfence. 
There  is  no  inftance  where  a  man  has  been  permitted  to 
carve  out  the  occupation  of  his  houfe  in  the  manner  now 
attempted  $  locking  up  one  room  and  then  another^  but 
uGng  as  much  of  the  houfe  as  he  found  convenient.  This 
would  make  a  new  fyftem  of  occupation  by  fubdivifions. 
This  is  fomething  like  the  cafe  of  Mr.J?^^r/6/i(fl)jfome  years 

(19}  Rat  V.  Stt  MfifJ  tbe  Lefi,  Durham^  4  Ttrm  tt*f,  477. 

A  a  3  ago. 
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i8o8. 

TheKiwo 

againji 

The  Inhabitants 

ot 

Abkhtst- 

WITH. 


ago.  As  to  the  other  poiaf,  upon  the  right  of  appeal  agaioft 
the  warrant  of  diftrefs,  (on  which  the  refpondents'  counici 
had  expreflfed  a  with  to  have  the  judgment  of  theCourt,) 
%rc  give  no  opinion  upon  it,  and  therefore  cannot  prejii- 
dice  the  queftion  whenever  it  may  be  neccfliiTj  to  de- 
cide it. 

Per  Curiam^  Order  of  Sei&ons  quafhed, 

, 

and  Rate  con&rmcd. 


^ffv.  24th* 

An  affidavit  to 
bold  to  bail, 
Aating  that  the 
defendant  was 
indebted  to  the 
plalntiftt  lo 
much  for  in- 
tercft-oioneyy 
under  and  by 
>rirtue  of  an 
figreemntf  is  not 
(uAcicnc« 


_  ♦ 

Brook  and  Othersj  Af&gnees,  againji  Trisx* 

TJ/^ ALTON  oppoCed  a  rule  oh  the  plaintiff,  to  accept 
common  bail,  and  to  deliver  up  the  bail  bond  to  be 
.cancelled,  becauCe  of  the  infufficiencj  of  the  affidavit  to 
hold  to  bail.  The  affidavit  was  made  by  the  banlrupt» 
that  the  defendant  was  indebted  to  the  plaintiflFs,  his  af- 
(igneeSy  in  6o(.  13/.  lod*  ^<  for  intercft  money  u^der  and 
by  virtue  of  an  agreement  under  the  hand  of  the  defend* 
ant."  And  he  cited  Jenkins  v.  Lano  (a),  where  the  affi* 
davit  to  hold  to  bail  (liated  the  defendant  to  be  indebted 
<^  for  dfimages  awarded^  and  for  cofts  and  ezpences  taxed 
and  allowed  \*  which  was  hejd  fufficient^  without  4^ 
fcribing  the  award  more  particularly.     But 

•  -  %  . 

Lord  Ellenborough  C.  J.  faid  this  was  too  .general, 
without  dc fcribing  more  particularly  the  agreement.  It 
might  as  well  be  (latsd  that  the  defendant  was  indebted 
fo  much  for  damages  for  the  breach  of  an  agreement.  An4 
the  Court  would  have  made  the  rule  abfolute : 

(j)  1  Bcf.  &  full,  365. 


But 
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But  Walun  then  abje£led  that  the  application  was  i8o8. 

•out  of  time :  and  Efpinaffif  contraj  not  being  able  to  — — 

account  for  the  delay,  the  rule  waa  difcbarged  on  that  .   ^gainft 

ground,                                    -                                      -  '^«*^- 


BowDELL  agaitj/i  Parsons.  /vi^^i). 

''PHE  firtt  count  of  the  declaration  dated,  that  where-  Wherearcquefi 

as  on  the  loth  of  Mty  1808,  at  Ivart  in  the  county  to  do^n  ^a  \% 

of  Hirtford^  in  cooCderation  that  the  plaintiff  at  the  re-  ^]\cit^AnoT6tt 

^ucft  of  the  defendant  had  purchafed  of  him  a  ftack  p'lJn^fff  {jf, 

containing  twelve  loads  of  hay,  at  the  rate  of  5/.  lo/,  pejr  caufc  of  aaion^ 

load,  to  be  therefore  paid  by  the  ptaintiflFto  the  defend-  but  without  a 

ant,  aB4  which  ftack  was  to  be  taken  away  by  the  plain-  nue,  (there  be. 

tiff*  as  he  might  want  it,  the  defendant  undertook  and  ll^uHrlid^^n 

promifcd  the  plaintiff  that  he  would  deliver  to  and  fuffcr  Ji'tWJde- 

him  to  take  away  the  fame,  as  he  might  want  it,  ivhen  he  c'ar^'on  j)  foch 

'  .  omimon  cannot 

Jhofild i>€  thereunto  reqiie/led.      And  the  plaintiff  averred,  be  taken  advan- 

that  though  the  defendant  did  deliver  to  and  fuffer  the  of  judgment 

plaintiff  to  take  away  one  load  of  the  faid  haj  which  was  ^Ann,  e.  16. 

then  and  there  paid  for  by  tlic  plaintiff  at  the  rate  afore-  -(^lit^'To^for'JJI 

(aid;  and  although  the  plaintiff  was  ready  and  willing  available  only 

to  have  taken  away  the  re/idue  and  to  have  paid  for  the  demarrer:  and 

*  ,  this,  thouj^h 

iame,  &c. ;  yet  the  defendant,  not  regarding  his  laid  pro-  judf^mem paired 

mife  and  undertaking,  did  not  nor  would  deliver  to  or  which  a  writ  of 

fuffer  the' plaintiff  to  take  away  the  reCdue  of  the  faid  'cx«utedL**And 

Hack,  abbot^^  be  was  reqaejted  by  the  plaintiff fo  to  do ;  but  jre^Sn^of  °he' 

has  always  hitherto  rtfufed  and  ftill  refufes  t  and  on  the  purchafeof  haf 

'  .  w  .     by  the  pjjintjff 

contrary  afterwards  y^/J  and  difpofed  of  the  /aid  r^idi^  of  the  defend. 

ant,  the  latter 
promifed  to  de- 
liver to  and  fuflTer  the  plaintiff  to  uke  it  away  as  he  wanted  it,  'voUn  rtqueflidy  an  allegation 
tbatthe  defendant,  after  futferin;  the  plaintiff  to  take  away  a  part,  fold  and  difpofed  of 
the  refidue  to  other  perfoni|  fuperfedes  (he  ^cceflity  of  alleging  a  rc^ueft  to  deliver^  ft«» 
|herefidUc« 

A  a  4  thereof^ 
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l8o8.  thereof  H  titer  perfomi^  vuiihoui  tbe  eom/lmi  and  mgatt^  ibe 
^"-^  will  of  the  plaintiff ^  and  the  faid  refidue  of  the  hay  ftill  ia 
^mmp  wholly  undelivered  10  the  plaintiff)  and  by  means  of  the 
firemifes  the  plaintiff  loft  great  profits^  &c.  and  was 
obliged  to  buy  other  hay  at  an  advanced  price,  to  wit,  at 
/Far^  aforefaid.  The  fccond  count  ftated,  that  whereas 
on  the  faid  lotb  of  Alay  in  the  year  aforefaid,  at  Ware 
aforefaid,  in  confideration  that  the  plaiotiffj  at  the  requeft 
of  the  defendant,  had  purchafed  of  him  a  certain  other 
flack  of  hay,  at  the  rate  of  5/.  10/.  per  load,  to  be  there* 
fore  paid  to  the  defendant,  the  defendant  ondertook  and 
promifed  the  plaintiff  to  deliver  to  and  fufier  him  to  take 
the  fame,  when  the  defendant  Jball  he  thereunto  afterwards 
requejted.  And  the  plaintiff  averred,  that  although  the 
defendant  did  afterwards  deliver  to  him  a  part,  to  wit^ 
one  load  of  the  hay,  which  wag  then  and  there  paid  for 
by  the  plaintiff  at  the  rate  aforefaid,  and  did  refnefi  of  the 
defendant  to  deliver  to  and  fuffer  him  to  take  the  fame  | 
yet  the  defendant,  not  regarding  his  faid  promife  and 
undertaking,  did  not  nor  would,  although  duly  requefied^ 
deliver  to  or  permit  the  plaintiff  to  take  the  refidue,  &c* 
but  fo  to  do  wholly  refufed  and  ftill  refufcs :  and  by  means 
of  fuch  refufal,  fcc*  the  plaintiff  was  put  to  great  ineoo* 
veoience  and  expence,  to  wit,  at  Ware  aforefaid.  The 
requeft  by  the  plaintiff  to  the  defendant  to  deliver  the  refi- 
due of  the  hay  was  laid  in  the  fame  manner  in  other 
fimilar  counts. 

And  after  judgment  by  defiult,  and  a  writ  of  ia« 
quiry  executed,  it  was  moved,  on  a  former  day,  to 
arreft  the  judgment,  becaufe  the  requeft  was  not  fpecifi* 
cally  alleged  with  a  venue,  as  it  ought  to  be  where  a  re- 
queft in  fad  is  neceffary  to  give  the  plaintiff  his  caufe 
of  a&ioni   as  it  was  contended  to  be  in  this  caGr. 

For 


I 


t 
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For  which  were  cited  P^fi  v«  Metbold{a)^  znABaclr.     {  iSo8* 
Owen  {h). 


Efpinajfe  now  (hewed  caufe.  A3  to  the  firft  connti  it 
alleges  a  faie  of  the  hay  to  the  plaintiJ)  and  that  the  de« 
fepdant  delivered  one  load  of  it^  but  would  not  fuflbr  the 
plaintiff  to  take  away  ihe  ttrxiMt^butfold  and  dt/pofedofH 
U  other  ffrjbfis ;  which  is  a  fufficient  breach  of  the  con« 
tra£l,  without  alleging  any  fpecific  requeit  (o  deliver  it, 
fuppo&ng  the  requefi  were  not  formally  alleged  in  this 
cafe*  [Lord  BlUnborough  C.  J.  There  is  clearly  a  fuf&« 
cient  breach  laid  in  that  county  for  by  the  defendant's 
felling  and  dtfpofing  of  the  reft  of  the  hay  to  other  per- 
fons,  he  difqualiSed  himfclf  from  delivering  it  to  the 
plaintiff  J  and  therefore  no  requeft  was  neceffary.  The 
queftion  then  turns  on  the  fecond  count.]  There  is  a 
Specific  allegation  in  the  fecond  counti  that  the  plaintiff 
did  requeft  of  the  defendant  to  deliver  to  and  fuffer  him 
to  take  away  the  hay.  But  even  if  that  were  informally 
laid  for  want  of  a  particular  venue ;  yet  as  the  count 
ftates  a  complete  contra£l  of  fale,  and  that  the  defendant, 
afterdeliveryof  a  part^did  not  nor  would  deliver  to  or 
permit  the  plaintiff  to  take  away  the  refidue ;  that  is  fufB- 
cient»  without  alleging  any  requeft ;  which  after  a  fale 
was  not  neceflary  to  be  made  in  order  to  veft  the  property 
in  the  plaintiff.  And  he  referred  to  Lowe  v.  Kirby  (r ), 
that  where  a  precife  requeft  ought  to  be,  and  is  alleged, 
but  without  any  venue,  and  noti  affumpfit  pleaded,  which 
U  found  for  the  plaimiffi  it  is  fufficient:  fo  thisi$  cured 


(tf)  3  Mulfir.  997.  {b)  5  Ttrm  Rep,  409. 

(f  j  fy.  Jin.  56. 
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bj 
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j8o8.        by  the  ftatutes  of  jeofails  {a),  being  after  judgment  by  de* 
fault  and  inquiGtion. 


BoWDItL 
tgainft 


Ccwhjf  in  fuppoTt  of  the  rule,  relied  on  the  cafes  before 
mentionedi  to  (hew  that  where  any  thing  is  promifed  to 
be  done,  upon  requeft^  it  is  neceiTary  in  an  aAion  for  » 
breach  of  the  promife  to  allege  mth  a  venue  a  fpecial  re« 
quell  made :  for  the  want  of  which  allegation  the  judg* 
men t  was  reverted  on  error,  in  Petk  v.  MetMJ{b)f  and 
an  Hayes  ?•  ff^arren  (r).  The  fame  objedion  prevailed  on 
general deipurrcr  in Baeb  v«  Owm(d)^  which  was  fince  the 
ft.  4  Ann.  c.  i6«  for  the  amendment  of  the  law;  and  both  in 
that  cafe,  and  in  Wallis  v.  Seott{e\  it  was  held  that  the  ge- 
neral avermenti  that  the  defendant  had  not  paid  (he  moneyi 
or  done  the  thing  promifed,  although  requefledfi  to  do^  is 
not  fufficient,  without  a  fpecial  requeft  laid.'  And  he 
denied  that  tliis  defcA  was  aided  by  the  ftatote  of  Anne 
or  any  of  the  ftatutea  of  jeofails,  being  after  judgment  by 
default  and  a  writ  of  inquiry  executed :  the  ftatute  of 
^/rn^ extending (/)toproteCt  judgments  by defaultagainft 
fuch  obje£tions  only  as  are  remedied  after  a  verdi^l  by 
(he  ftattttes  of  jeofails,  and  not  againft  fuch  as  are  cured 
by  a  verdi£l  at  common  law*  But  where,  as  in  this  cafe^ 

(j)  The  ftat.  4  Ann.  c,  x6.  /  1.  for  the  amendment  of  the  law,  ex« 
tends  to  judgmenu  by  default  and  writs  of  inquiry  executed  thereoA, 
wlilcb,  it  fays,  ihall  not  foe  ftaycd  or  reverfed  ibr  any  defe£k  which  by 
former  ftatotet  of  Jeofailt  would  have  been  cared  by  verdid.  And  vide 
the  fev^  defeat  in  pleadings  which  arc  cared  by  the  ftatatcaof  jcolaili^ 
I  Sound.  saS.  note  i.  by  Mr.  Serjt.  W^tlRtmt^ 

{h)  %£ttlfir,*^j,  (0  a  Srr/i.^33. 

id)  5  Ttrm  R^.  5O9.  {e)  x  Sirs,  SS. 

(/)  Vide  Mr.  Serjt  ff^tlUmm^t  note  to  Stenntl  ^.^tg*  >  ^o'-  *^*- 

« 

(be 
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tjhc  promifc  depends  upon  the  doing  of  fomething  by  htm        i8o9« 

to  whom  the  promife  is  made,  the  omitting  to  arpr  the       ' 

doing  of  that  thing,  which  would  be  cured  by  a  verdid;         axainU 

at  common  law,  is  a  fatal  objeflion  after  judgment  by        ^*'  "  * 

default ;  as  was  held  in  Collins  v.  Gihbs  {a)\  where  Lord 

Mansfield  faid,  that  an  obje£^ion  by  a  defendant,  in  arreft 

of  judgment  by  default,  was  eza£lly  the  fame  as  if  it  had 

;^rifen  op  demi|rrer»    And  here  the  omitting  to  give  a 

?enue  to  the  allegation  of  the  requeft  is  the  fame  as  if 

no  requed  had  be(!n  laid,  according  to  the  cafes  before 

cited. 

'  Lord  Ellenborough  C.  J.  It  appears  to  me  that  the 
fecond  count  is  fufficient  to  fuftain  judgment  for  the 
plaintiff,  as  well  as  the  firft.  The  quedion  comes  noVr 
\o  be  confidered  by  us  after  the  ftat.  4  Ann,  c.  i6.  for 
|he  jiniendment  of  the  law ;  the  firft  fe£lion  of  which 
enads  *^  that  in  all  cafes  where  any  demurrer  (hall  be 
joined,  ^c.  the  Judges  (hall  proceed  and  give  judgment 
according  as  the  very  right  of  the  caufe  and  matter  in  law 
fiall  appear  unto  them^  without  regarding  any  imperfeSHon^ 
qmijjiont  or  defeU  in  any  nvrit^  tifr.  declaration^  or  other 
pteadingl  f^^.  except  thofe  only  which  the  party  demur- 
ting  (ball  fpecially  and  particularly  fet  down  and  exprefs 

k     r 

as  caufe  of  demurrer  \  notwithftafiding  that  fuch  imper- 
fection, omiQion,  or  defefl,  might  theretofore  have  been 
taken  for  matter  of  fub(|:ance,  and  not  aided  by  the  ftat. 
27  £/i2r.  €.  5. :  fo  as  fufficient  matter  appear  in  the  faid 
pleadings  upon  which  the  Pourt  may  give  judgment  ac^ 
cording  to  the  very  right  of  tihe  cauff»^\  Now  it  is  admitted^ 
according  to  what  was  faid  by  Lord  Mansfield  in  Collins 
y.  Gibis,  that  this  being  a  motion  in  arreft  of  judgment 

(4)  a  Murr*  9^f), 


V4 
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1808.  Zi  to  be  confidered  txtStlj  the  fame  as  if  the  que1lk>ii 
■■'  '  ■  had  arifen  on  general  demurrer.  Then  what  does  the 
a^ai»ft  ftatute  fay  npon  the  fubjcA :  after  fpecifying  the  want 
of  feveral  matters  of  form,  of  which  no  advantage  or 
exception  (hall  be  taken,  it  proceeds  to  faj  that  <*  the 
Court  fliall  give  judgment  according  to  the  very  right  ef 
the  caufi  as  aforefaii^  widiout  regarding  any  fuch  imper« 
feftions,  omiffions»  or  defers,  wr  any  other  matter  of  Eke 
nature^  except  the  fame  (hall  be  fpecificallj  and  particu- 
hriy  fet  down  and  fliewn  for  caufe  of  demurrer.**  Now 
is  not  the  omiffion  to  repeat  a  venue  (for  it  mud  lie  al- 
ways remembered  that  there  is  one  venue  well  laid  in 
the  declaration,}  a  lefs  material  omiflton  than  the  want 
of  alleging  pnwf  patct  per  recordnm,  where  a  record  is 
pleaded  \  which  is  one  of  the  inftances  fpeciGed  where  the 
omiflion  fliall  not  be  taken  advantage  of  without  being 
fpecially  (hewn  as  canfe  of  demurrer;  for  that  is  an 
omiffion  to  refer  to  that  by  which  alone  .the  allegation 
is  to  be  proved :  but  here  the  omiflk)n  is  of  that  which 
is  mere  form.  It  is  faid  that  a  requeft  muft  be  alleged : 
and  fo  it  is :  but  then  ic  is  faid  that  it  is  not  duly  alleged : 
the  imperfedion  however  confifts  only  in  the  want  of  a 
time  and  place,  where  a  venue  was  before  laid ;  an  omif- 
fion by  no  means  of  equal  importance  with  feveral  of 
thofe  inftanced  in  the  ftatute.  The  cafe  of  Back  v.  Ovftn 
is  relied  on,  as  having  been  decided  on  this  objedion 
fince  the  ftatute ;  where  Mr.  Juftice  Suiter  faid,  <*  that 
the  want  of  a  requeft  was  a  fubftantial  defed  In  the  de» 
claration,  and  that  where  it  was  neceiTary  to  allege  a 
fpecial  requeft,  the  general  words,  though  often  requefled^ 
would  not  anfwer  the  purpo(e/'  There  was  no  judgment 
however  in  that  cafe ;  but  leave  was  given  to  amend ; 
and  the  cafcs  referred  to  in  the  ourgin  of  the  report,  if 

cited 


PAtlOKtt 


IH  THE  FORTT-MIMTH  TlAR  09  GEORGE  III.  36$ 

cited  ,by  hiniy  an  fupporting  that  pofitbD,  are  all  before        1 8o8* 
the  ftatttte  of  Anne.    Another  cafe  wa$  cited  of  Wallis  - 

T.  Scett^  which  came  on  upon  general  demurrer  fobfe-  _  a^^^fi 
qtieot  to  that  ftatute :  bat  there  judgment  was  ultimately 
given  for  the  plaintiff  when  the  Court  was  full.  And 
though  one  of  the  Judges  in  the  firii  inftance  threw  out 
an  opinbnj  that  where  a  requeft  was  bj  law  neceflarjr, 
(#faich  he  thought  it  was  not  in  that  inftance)  the  gene* 
ral  arerment  would  not  be  fufficient»  but  it  mud  be  par- 
ticularly fet  forthj  that  the  Court  might  judge  whether  it 
were  fuflkient :  yet  it  is  to  be  obferved»  that  the  healing 
operation  of  the  ftatute  of  Anne  was  not  prefented  to  the 
conGderadon  of  the  Court.  Nor  was  it  fo  in  the  cafe  of 
Bad  T.  Owen ;  for  if  it  had|  I  think  the  objedion  there 
mud  have  been  overruled  (  becaufe  it  was  not  only  an  ob« 
|c£lion  odiie  nature^  but  of  lefs  force  than  feveral  of  thofe 
ftated  in  the  ftatute.  In  this  cafe  there  is  an  allegation 
of  a  Kqueft^  which  it  is  admitted  would  be  fufficient  if 
time  and  place,  were  laid  with  it ;  and  I  am  of  opiaioa 
^hat  the  want  of  thofe  fince  the  ftatute  is  not  a  fufficient 

objeAion  in  aritft  of  judgment. 

« 

Grose  J.  declared  himfelf  of  the  fame  opinion. 

.  Le  Blanc  J.  A  requeft  is  ftated  in  the  feoond  count; 
and  the  only  queftion  is  whether  the  omifBon  of  afllgn- 
»ag  time  and  place  to  that  requeft  be  matter  of  fubftaace 
or  of  form.  There  b  a  venue  laid  in  the  count :  and  as 
to  the  time  and  place  of  the  requeft^  if  ftated^  it  would 
not  be  necefiary  to  prove  them.  The  true  principle  of 
rogues  is  well  ftated  in  Uderion  v.  Ilderton  {a)^  in  C.  B.  % 

(4]  1  If.  Bke,  i%i,  2. 

and 
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.  i8otf«        abdi  according  to  the  dodrine  there  laid  down,  the  gctie^ 

*"""*       ral  venue  would  bare  drawn  after  it  all  tranfitory  matters 

agm/^        ftated  in  the  declaration.    Clearly  therefore  the  want  of 

^'^'''*      alleging  time  and  place  to  the  requeft  is  anlj  matter  of 

form,  and  is  not  (oflkient  to  arreft  the  judgment; 

E  ATLIT  J.  of  the  fame  opinion 

Rule  difchaiged« 


Sttmrj^p  t^AXTON  and  Others  aTainJi  Sir  Home  Pophaaj 

and  Another. 

After  jud^ent  ^HE  declaration  confided  of  federal  counts  in  debfi 

for  tbt  defend*  X. 

ant  on  demur-  fome  upon  fpccialtics,  and  others  upon  fimple  con- 

fpeciai  pieas^  traSs.    To  the  former  thfe  defendants  pleaded  non  eft 

^g^t  rf  f aQ:um  and  ceruin  fpecial  •  pleas :  to  the  latter,  nil  debent. 

tS^iiiS'^for  '^^^  plain  tiflf  demurred  to  the  fplecial  pleas,  and  the  de- 

not  prooecdiDg  feiidjints  had  judgment  thereiipod  {d).    And  ot  the  pleai 

wO  trisi  upon  ^^ 

other  general  of  iion  eft  fa&uttx  ahd  fill  dcbent  iflues  were  joined :  and 


^n^!^^^''    the  plaintiffs  not  having  proceeded  to  trial  on  thefe  ii 
}oin«d.  judgment,  as  in  cafe  of  nonfuit,  was  moved  for :  wlucb 

was  oppofed  bjf 

Burroughs  oa  the  grodnd  that  a  ^Isbitl^  cah  <nilf  be 
nonfuited  on  the  whole  record;  and  fince  the  ftatnte 
4  Ann.  c*  x6.  allowing  double  pleading,  where  there  hai 
been  final  judgment  entered  fot  a  defendant  6n  part  of 
the  record,  which  cati  Onlf  be  iil^hen  the  plaintiff  is  id 
Court,  it  is  incongruous  afterwards  to  enter  a  judgment 
#f  nonfaiti  which  goes  to  the  whole  record^  and  affsmeft 

W  9  ^»  4»«*  4*4- 
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the  plaintiff  to  be  out  of  court.    No^rt  the  judgment  oti        i8o8» 
the    demurrers    is    a  final  judgment;    the  defendant       Paxton 
having  judgment  for  his  cofts  by  ftat.  8  ^  9  JT.  3.      p^f^^L. 
#•  II. ;  and  after  that  the  plaintiff  cannot  be  nonfuite^. 
Br0.  tit.  Non/uitypl.  31.  (which  cites  14  i7«  8.  231  24* 
and  Co*  Lit*  139.  L 

HQlrayd  denied  that  there  would  be  any  incongruity^ 
where  judgment  is  for  the  defendant  upon  fome  of  the 
pleasi  and  after  that  he  is  fuffered  to  depart  without 
day.  At  Common  law^  even  after  a  verdidl  for  the 
plaintiff)  if  a  day  were  given  him  on  continuance,  and 
he  did  not  appear,  he  might  be  nonfuited ;  which  was 
remedied  by  the  ftat.  2  if.  4.  r.  7. ;  and  fo  it  continued 
after  that  ftatute  upon  demurrer  in  law  joined.  Gr. 
Lit.  139.^.  Here  the  judgment  of  the  Court  on  the 
demurrers  was  an  interlocutory  judgment,  fhat  the  fpe- 
cial  pleas  were  good  \  but  the  Court  will  not  give  final 
judgment  till  all  the  pleas  are  difpofed  of.  For  till  the 
^al  judgment  the  parties  have  day  by  the  roll,  as  it  is 
laid  in  Metcalf*^  cafe  (a).  And  it  is  there  faid  to  have 
been  held  in  i  H.  7«  2.  b*  <'  that  if  the  defendant  be  ad- 
judged to  account,  and  they  are  at  iffue  before  auditors^ 
and  the  inqueft  be  ready  to  pafs,  and  the  ptahitiff 
niake  default ;  now  Jball  the  plaintiff  be,  non/uit,  an4 
iball  not  be  received  after,"  &c«  <'  And  this  is  not  like 
ether  anions  where  the  plaintiff  has  once  judgment  to 
recover."  Now  here  a  day  was  given  after  the  judg* 
ment  on  the  demurrers  for  the  defendants  to  appear  and 
try  the  iffues ;  and  they,  not  appearing  at  the  day,  muft 
be  nonfuited.  The  judgment  on  the  demurrers  to  the 

(«}  XI  At/.  40. 

picas 
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I  tcS«  pleas  to  the  fpecul  counts  is  not  that  tbe  defendsnts  fliall 

"""^  Rcover  their  cofts  ^  bat  that  as  to  the  mattora  ia  thofe 

Paxton 

«f  Af/*  caimts  the  defendants  (hall  go  triihout  day. 


^Or  SAM* 


TiSi^  Coor/  faid  they  wonld  confider  of  it:  and  two  dayft 
afterwards 

Lord  ELLBMBoEouGfa  C.  J*  delivered  their  opiition. 
The  quellion  in  this  cafe  is»  Whether  it  be  competent 
to  the  Court  to  give  judgment  as  In  czk  of  a  noofuit  in 
the  Gtuation  in  which  the  csufe  now  (lands  ?  The  de« 
Claration  confiftcd  of  feveral  counts  in  debt }  fome  upon 
Ijpecialtlesy  and  others  upon  flmpte  contract  demands. 
To  the  fpedaltles  the  defendants  pleaded  non  eft  fadunip 
aftd  certain  fpecial  pleas )  and  to  the  others  they  pleaded 
ail  debent.  The  plaintiffs  demurred  to  the  fpecial  pleas» 
and  upon  thefe  demurrers  the  defendants  hid  judgment. 
Upon  the  non  eft  fedum  and  nil  debet  iflues  are  joined ; 
and  the  plsintiffs  now  contend,  that  as  there  is  a  judg- 
ment upon  the  record  in  favour  of  the  defendants,  a  judg* 
meot  of  nonfnit  cannot  legally  be  entered  agaioft  them. 
We  are  of  opinion  however  that  it  may.  A  nonfuit  is 
a  judgment  againft  the  plaintiffs  for  not  appearing  on  a 
day  when  they  are  demandable.  Thefe  defendants  have 
already  obtained  a  judgment,  that  as  to  part  of  the  de« 
snand  they  may  go  thereof  without  day  i  and  if  the  plain* 
tiffs  do  not  choqfe  to  appear  to  profecute  the  fefidue  of 
their  fail  when  called  upon  by  the  defendants  for  that 
purpofe,  what  incongruity  will  it  intcoducr  upon  die 
record  co  eo^r  a  judgment  of  nonfuit  againft  them,  or 
what  right  have  they  to  complain  of  it  ?  They  have  a 
further  day  given  them  in  court  to  profecute  the  refidue 
of  their  fuit  i  and  if  they  do  not  appear  when  demanded 
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at  that  day,  how  is  it  inconfiftent  with  the  former  judg-        i8o8. 

ment,  of  the  defendants'  going  quit  as  to  part  without 

day,)  to  record  that  the  plaintiffs,  although  foiemnly  de-         or^M^ 

manded,  came  not,  but  made  default;  and  to  adjudge 

thereupon  thajt  the  defendants  (hall  go  without  day  s^s  to 

the  refidue  alfo  ?    We  are  therefore  of  opinion  that  we 

have  power  to  give  judgment  of  nonfttit,  and  confequent« 

ly  that  this  rule  (hould  be  made  abfolute. 


O'Kelly  againjl  Sparkes,  in  Error.  ^tlf^It,. 

SCIRE  Facias  was  brought  by  the  defendant  in  error  The  Prince df 
^  .  '  .  in/«  having 

upon  a  judgment  in  C.  B.  againd  (y Kelly  for  1260L  granted  an  an- 
upon  a  bond  dated  chef  20th  of  December  1 8do,  with  a  own  life,  pay- 
condition,  reciting  that  by  indenture  of  the  fame  date  5j^rer*o/his^miI 
between  S.  Chiffney  and  ^arhs^  reciting  a  grant  of  an  ^J[„P"[\'j's*'*'^*' 
annuity  by  his  R.  H.  the  Prince  of  Wales  to  Chiffnex  of  "fligncd  by  the 

'      '  ^  u/     •  grantee  to  ano- 

aio/.  during  the  life  of  his  R.  H.  payable  by  the  treafurer  ther,  with  the 

of  his  privy  purfe  on  the  four  quarterly  days  therein  und  a  furety 

mentioned,  Chlffney  in  condderation  of  1260/.  had  with  bond"u>^the  af^ 

the  confcnt  of  his  R,  H.  affigncd  the  faid  annuity  to  ^^^^,^[^1- 

Spartes  j  and  that  it  was  agreed  between  the  parties  that  f^"-? *^  pj^^^' 

O* Kelly  (hould  give  further  additional  fecurity  for  the  er  tt*  treafunr 

of  bi$  privf 

payment  of  the  annuity  by  giving  the  bond  in  queftion  \  furjty  cr  any 
the  condition  of  the  bond  was,  that  if  his  R.  i/.,  or  the  the Princcylid 
treafurer  ef  his  privy  purfe  for  the  time  beings  or  any  other  the  refpcfiiVe 
perfonfor  his  R.  //.,  or  O^Kclly,  his  heirs,  isfc.  (hould  pay  2",a'thatTc' 
to  Sparkes  the  annuity  on  the  quarterly  days  mentioned,  |uwy  was 

events  at  law 
by  the  ttmu  of  the  ohUgation  to  pay  it»  tf  the  Prince»  &c.  did  not  at  the  H  pulated  times  of 
payooent ;  whether  cr  not  the  graotee  or  a^Iignee  of  the  annuity  had  the  right  or  means  of 
eompellifig  payment  a^infl  the  principal  or  hit  funds,  by  reafon  of  any  default  of  fuch 
grantee  or  affignee  in  not  prefenting  a  particular  of  bit  demand  to  the  Princess  treafurer  as 
required  in  all  cafes  within  the  flat.  35  (sst.  3.  r.  115,  /.  7.  on  pain  of  being  foreclofed  of 
ftich  demand]  whatever  equitable  daim  might  be  founded  by  the  furety  on  fui;h  ne^k^. 

VOI..X.  Bb  the 
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>8c8.        the  bond  (hoold  be  Toid^  &«.    The  declmtioo  then  fiig« 
gefted  the  ifliung  of  the  writ  on  the  aad  of  ^ril  in  the 


agmnfi        45  6.  3.  on  wbidi  judgment  was  obtained  for  a  breach 
in  £nw/      of  the  condition  of  the  bond  before,  (which  was  fatisfied,) 
and  that  after  j«dgment  recovered  in  E.  46  G.  3.  Sparka 
fuedf  out  bia  writ  of  fcire  facias  on  it,  foggeftiag  viotber 
breach  in  non-payment  of  the  annuity,  &c. :  and  then 
faggcded  for  further  breach,  that  though  his  R«  H.  was 
fttll  liring,  neithir  hU  R.  ff.,  mr  tbi  ireafunr  of  bis  privf 
purfe^  Hcm    mr  any  either  per/on^  (5*r.  nor  tic  Jkfeniant 
O'Kelly,  had  paid  the  annuity,  &c.  \  and  that  105/.  for 
two  quarters  was  due  to  Sparkes  on  the  jtk  of  OBohr 
1 806 ;  for  which  he  prayed  execution,  &c«    To  this 
O Kelly  pleaded  in  C.  B.  as  to  5a/.  10/.  the  firff  quarterly 
payment,  that  it  accrued  to  the  plaintiff  Sparkes  after  the 
5thof  yitfi^  1795,  riz.  ^^  ^®  S^  olJune\Zo6\  and 
that  the  plaintiff  then  being  a  creditor  of,  and  daimtng 
to  have  the  faid  demand  againft  his  Rl  H.,  did  not  deli- 
ver a  particular  in  writing  of  the  faid  demand,  containing 
the  nature  and  amount  of  it,  and  figned  by  the  plaintiff^ 
to  the  treafurer  or  principal  oflker  of  his  R.  H«  at  any 
time  within  ten  days  after  the  expiration  of  the  quarter 
of  a  year  in  which  fuch  demand  accrued,  according  to  the 
ftat.  356^  3.  r.  125.:  and  fo  pleaded  die  like  plea  to 
the  fecond  quarterly  payment.    The  plaintiff  replied  as  to 
the  firft  plea,  that  at  the  time  when  the  firft  quarterly 
payment  of  the  annuity  accrued  tq  hipi,  he  was  not,  nor 
has  he  at  any  time  6nce  been  a  creditor  of  his  R«  H.  for 
the  faid  52/.  10/.,  or  any  part  thereof,  nor  did  he  then 
have  or  claim,  nor  hath  at  any  time  fince  had  or  claimed 
to  have  any  debt  or  demand  againft  his  R.  H«  for  the  faid         I 
fum,  &c.     And  the  fame  to  the  fecond  plea.    To  which 
the  defendant  demuned,  and  afligned  for  fpecial  caufcs, 

I  '       tkat 
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Aat  the  plaintiflF  has  not  by  his  replication  confeflcd  anjl        i^^^* 
a? oided  or  denied  the  matter  dated  in  the  firll  plea ;  but      o'K«ttT 
that  it  is  an  argamentatiYC  anfwer,  and  a  departure  from         ^'"V 
the  dcdaradoA,  inafmach  as.  the  declaration  ftates  that       ia  Error* 
the  105/.  arrears  of  the  annuity  had  not  been  paid  by  his 
R.  H.  or  any  other  perfon  for  him  to  the  plaintiflF,  to 
whom  it  is  dated  to  be  due»  and  for  which  his  R.  H.  at 
grantor  is  liable ;  and  the  plaintiflF  fays  in  his  replication 
that  he  was  not  a  creditor  of  his  R.  H«  nor  had  tny  claim 
on  him  for  the  arrears }  and  it  appears  by  the  declaration 
that  his  R.  H.  is  indebted  to  the  plaintiflF  in  the  faid  105/. 
for  the  faid  two  qnarterly  payments.     On  this  demurrer 
the  CJurt  of  C  B.  gave  judgment  (a)  for  -the  plaintiflF  1 
and  the  defendant  brought  error,  and  ailigned  the  com- 
iHon  errors.    The  cafe  was  argued  in  this  Court  in  laft 
Trinity  term* 

Bowm  for  the  plaintiflF  in  error  contended,  that  taking 

the  whole  condition  together,  it  appeared  to  have  been 

the  intention  of  the  parties  that  OKeliy  (hould  only  be 

called  upon  to  pay  the  annuity  in  default  of  the  Prince  o£ 

Walii^  and  of  his  treaforer  appointed  under  the  a£l  o£ 

the  35  G.  3*  r.  125.  for  the  payment  of  all  demands  oa 

his  R.  H.  out  of  the  fund  appropriated  for  that  purpofe : 

and  this  appeared  by  the  recital  in  the  condition  of  the 

original  grant  of  the  annuity  to  Cbiffney  payatle  by  tb$ 

treqfurtr  of  bis  R,  Wi  privy  purfe^  the  confent  of  the 

Prince  to  the  aflignment  of  it  to  Sparkes^  and  the  agree* 

mcnt  that  O^Killy  (hould  give  further  additional  fecurity 

for  the  payment  of  it.  The  firft  part  of  the  condition  re* 

ftrabs  the  generality  of  the  latter  part  \  and  the  obligee 
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i8o8«        was  boond  to  (hew  that  he  had  done  crery  thing  reqiiil!ed 

on^TTiT      ^y  ^^  ^^  ^^  obtain  payment  out  of  the  fund  originaDj 

^tffVyf        made  liable  for  this  demand  before  he  conU  refort  to  die 

inJSrra^.       further  additional  fecurity  of  (yKellj*    In  conftruing 

deeds  the  rule  is,  that  fubfeqoent  claufes  which  are  gene* 

lal  (hall  be  governed  by  precedent  claufes  which  are  more 

particalar.     Thomas  y.  Howel{a)f  recognized  in  3  Bac* 

Abr.  393  •  Grants.  J.,  and  Lord  Arlington  v.  Merrick  (b)» 

And  where  the  extent  of  the  furety's  undertaking  is 

doubtful}  the  words  are  always  conftraed  ftrifily  in  his 

farour.     Stratton  ▼•  RoftaU{e).    This  is  an  attempt  to 

treat  the  furety  as  the  principal  debtor,  againft  the  ma- 

Btfeft  intent  of  the  obligation,     zdly,  The  furety  cannot 

be  liable  if  the  principal  be  difcharged.     And  by  /  7.  of 

die  a£l«  every  creditor  whofe  demand  accrued  after  the 

firft  quarterly  day  of  payment  of  the  Prince's  revenue 

fliall  deliver  into  the  treafurer's  office  a  particular  in  wri* 

ting  of  the  nature  and  amount  of  fuch  demand,  Ggned  by 

him,  within  ten  days  after  the  expiration  of  the  quarter 

in  which  fuch  demand  accrued.    And  if  any  perfon 

liaving  or  claiming  any  debt  or  demand  againft  the  heir 

apparent  &all  not  deliver  in  fuch  particular  in  writing  of 

it  within  the  time  fpecified,  it  is  declared  to  be  barred 

both  in  law  and  equity :  and  all  bonds  and  other  fecuri- 

ties,  the  particulars  of  which  are  not  fo  delivered  in,  ara 

declared  null  and  void  to  all  intents  and  purpofes.    It  is 

incumbent  therefore  upon  a  party,  fetting  up  any  claim 

lor  a  debt  againft  the  heir  apparent,  to  (hew  that  the  re- 

qnifites  of  the  zOt  have  been  complied  with,  without 

which  no  fuch  debt  can  exift  by  law.    \Wigley^  contrii 

Ibggefted  that  it  did  not  appear  when  the  original  grant. 

(«)  4  Mod.  6p  (^)  1  Samul,  4^,  (r)  7,  Term,  Mef.  jSC^ 

was 
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was  made  to  Chiffruys  it  might  have  been  before  the  i8o8* 
9^.]  The  date  of  the  aflSgnment  to  Sparkes  was  after 
the  zCtf  and  tlierefore  he  ought  to  have  delivered  in  the 
demand.  The  Court  will  only  look  to  the  party  aQually 
entitled  to  receive  the  annuity ;  and  Sparkes  is  now  the 
leg^l  creditor  of  his  R.H.,  as  it  feems  now  to  be  under- 
ftood  {a)  that  an  annuity  is  aflignabtc,  efpecially  if  made 
fo  by  ezprefs  words ;  and  as  it  is  ftattd  to  have  been 
afligned  by  the  plaintiff  in  his  declaratioiii  it  muft  be 
taken  moft  ftrongly  againft  him  that  it  was  affignable. 
So  the  Court  will  take  notice  of  the  party  beneficially 
interefted'in  a  bond ;  as  in  Baitomlej  v.  Brook  (^}y  Rud^ 
V.  Bircb{c)\  and  in  other  contra£ls»  as  in  Howell  v.  Mite 
Jvers{i).  He  alfo  argued  that  the  replication  was  a  de* 
parture  from  the  declaration,  for  the  reafon  before  af> 
figncd  as  Ipecial  caufe  of  demurrer ;  and  cited  Praed  v. 
7he  Duchefs  of  Cumberland  {e)* 

*  Wlgl^9  contra.  The  afl  of  the  35  Geo.  2-  docs  not 
bear  apon  this  queftion  :  or,  if  it  do,  ftill  the  furety  is  not 
difcharged  as  the  cafe  now  (lands*  ift,  This  annuity  is 
made  payable  out  of  the  privy  purfe  of  his  R.  H*,  to 
which  the  furplusi  if  any,  of  every  quarter's  revenue  is 
to  be  paid  over  by  the  ad,  and  on  which  the  general 
provifions  of  the  z6t  do  not  attach :  for  it  would  be  na« 
gatory  to  give  in  tothetreafurer  a  particular  of  a  demand 

(«)  He  referred  to  Co,  Ut.  144*  ^Z  ^nd  Mr.  HargTMmi*%  note  thereon, 
referring  to  %  Vin,  Ahr.  515.  3  Vm.  AJtr.  151.  Gerrard  v.  Sodtn^  HttU 
So*     Ferk.J,  10 1 •  and  AUuni'%  cafe,  7  Rep.  %%.  h, 

(h)  M.  %%  G.  %,  C.  B.  cited  in  H^wb  v.  Keiiey,  i  Ttrm  Btp.  6fti» 
Sed  vi^e  Baarman  r.  BadenbtSf  7  Ttrm  Rtp%  663*   and  Scbtlrft  v.  Mttru^ 

Ic)  M,  %$  G,  3*  B.  R.  dted  in  x  Term,  €1%. 
{d)  4  Term  Rf^'  6901.  (t)  U.  s^S* 

B  b  3  which 
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i8o8.  "trhich  he  is  not  required  to  pay«  The  aft  did  see 
_  '  mean  to  reftrain  the  bounty  of  the  heir  apparent  Ofat 
n^nfi  of  the  fund  provided  for  his  own  perfonal  expences. 
in  Error.  But  if  demands  on  this  fund  be  within  the  aSi 
the  original  grantee,  and  not  the  aiSgnee  of  the  an- 
nuity,  was  the  proper  perfon  to  make  the  demand, 
adlyi  This  was  not  a  debt  for  which  the  Prince  was 
peribnally  liable  or  could  be  fued.  It  is  a  mere  direc- 
tion to  die  treafurer  of  his  pirivy  purfe  to  pay  the  an* 
nuity  out  of  a  particular  fund ;  and  in  default  of  fuch 
payment,  from  whatever  caufe,  the  furety  became  liable 
immediately.  And  e^en  though  the  principal  ihould  be 
difchargedy  there  is  nothing  to  prevent  the  furety  from  co- 
venanting at  all  events  for  the  payment  of  the  debt :  as  one 
may  bind  himfdf  or  covenant  for  a  minor,  or  feme  co- 
vert, who  w6uld  not  be  bound.  And  here,*  for  aught 
appears,  the  furety  rnay  have  bound  himfelf  atfer  the 
demand  of  the  grantee  was  forfeited  for  non-compliance 
with  the  a£l.  He  might  engage  to  pay  that  which  die 
principal  was  not  bound  to  pay.  Then  the  averment 
that  the  plainti6F  was  not  a  creditor  of  his  R-  H.  at  the 
time  when  the  quarterly  payment  of  the  annuity  accrued; 
by  which  muft  be  underftood,  not  a  creditor  upon  the 
f^ce  of  the  record  ;  is  no  departure  from  nor  incontiftent 
with  the  declaration ;  becaufe  though  the  annuity  were 
a  voluntary  one,  as  to  the  principal,  (till  the  furety  may 
bind  himfelf  for  the  payment  at  ^all  events  If  tl\p  prin* 
cipal  did  not. 

Sevfetff  in  r€p^y>  relied!  principally  on  this,  that  it  ap- 
peared by  the  record  that  the  Prince  of  JFa/es  waa  once 
liable  (for  he  was  nqt  kfs  liable  becaufe  the  annuity  was 
dircfted  to  be  paid  by  his  treafuret  out  of  his  privy 

pmrfc. 
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fHirrcy  at  where  a  man  promifea  to  pa j  a  1)111  at  his        l8oS. 
'banker's)  for* this  demandy  until  he  was  difcharged  by      _,       ~ 
^e  plaintiff's  negled  in  not  making  the  demand  of  it         aiainji 
•required  hj  the  z6t ; '  and  therefore  it  appeared  that  the       jn  t^^^ 
principal  was  difcharged  by  the  plaintiff'^s  own  negled  i 
which  would  difcharge  the  furety. 

Cur.  adv*  vutt. 


liOrd  Ellbnborougr  C.J.  now  delivered  the  judg- 
ment of  the  Court* 

This  was  a  writ  of  enor  brought  upon  a  judgment  of 
4he  Court  of  C.  P.  in  a  fccre  f«ctas  on  a  bond  of  the 
defendant  in  the  penal  fum  of  4260/.  [After  ftatiog 
the  record)  his  Lord(hip  proceeded — ]  The  apparent 
difficulty  in  this  cafe  has  arifen  firom  confounding  two 
fubjeds  which  have  no  neceflary  connedioo  with  and 
4lependance  upon  each  other,  viz.  the  right  and  means 
which  the  grantee  of  the  annuityi  or  his  aflignee,  may 
have  to  compel  payment  thereof  from  the  funds  of  the 
principal,  (in  this  -cafe  the  Prince  of  Wales s)  and  the 
right  and  means  of  compelling  payment  £rom  the  obligor 
in  a  furety -bond  given,  as  this  if«  by  way  of  an  adidi* 
iional  fecurity  for  the  payment  of  that  annuity .:  which 
latter  muftjof  courfe  depend  upon  the  very  terms  of  fuch 
additional  fecurity-bond^  from  which  they  art  derived, 
and  not  jupon  ihe  terms  in  which  the  principal  had 
bound  himfelf  to  his  immediate  obligee,  nor  upon  the 
means  of  reimburfement  which  may  eventually  be  had 
again  ft  fuch  principal  upon  the  ground  of  his  own  obli« 
igation.  The  bond  of  the  defendant,  on  which  this 
aQion  is  brought,  is  conditioned  for  the  payment  of  an 
annuity  of  210/.,  defcribed  as  granted  by  bis  R^  H.  the 
Pvince  of  Walis^  during  his,  the  Prince's  life,  to  Samuel 

P  b  4  Chiffftfj^ 
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i8o8.        Chiffmy^  payable  by  the  treafurer  of  his  Rojal  High- 
■  nefs*8  privy  purfc  on  four  quarterly  days^f^^^yooent,  vix, 

ag4ttnil  5th  of  Jan.^  5th  of  ^ri/,  5th  of  June,  aod  the  5th  c£ 
^^Enocf  OBder.  The  condition  of  the  bond  now  in  qaeftion  rant 
thus :  <<  That  if  his  R.  H.  George  Prince  of  Wales,  or 
<^  the  treafurer  of  his  prif  y  purfe  for  the  time  beiogj  wr 
«  any  other  perfon  for  his  faid  R*  H.,  or  the  faid  plain- 
<*  tiff  in  errqri  {0* Kelly,)  his  heirsj  executors,  or  admi- 
<'  niftratorss  did  and  (hould  well  and  truly  pay  or  caufe 
<<  to  be  paid  to  the  defendant  in  error,  {Sparies)  his  cse- 
<<  cutor^,  adminiftrators,  or  affigns»  during  the  natural 
<<  life  of  his  R.  H.  the  Prince  of  Wales t  an  annuity  or 
<<  clear  yearly  fum  of  aio/.,  by  four  equal  quarterly 
*<  payments,  at  or  upon  the  5th  of  January,  the  5th  of 
<<  April,  the  5th  of  June,  and  the  5th  of  OBAer  in  every 
*'  year }  the  firft  quarterly  payment  thereof  to  be  made 
<<  on  the  5  th  of  January  next  cofutng  the  date  of  the  faid 
<<  writing  obligatory ;  then  the  faid  bond  to  be  void  ;*' 
otherwife  to  *<  remain  in  force/'  &c.  TIvb  condition  of 
the  bond  therefore  contemplates  thi^ee  other  modes  and 
iborces  of  payment  of  .the  annuity,  befides  that  to  which 
alone  the  grant  of  it  by  the  Prince  of  Wales  refers ;  viz. 
payment  by  the  treafurer  of  his  R,  H.'s  privy  purfe.  If 
it  fiiould  remain  unpaid  by  all  the  four  fcveral  defcr/p- 
tions  of  perfons,  refeired  to  by  the  condition  of  the  bond 
as  the  poflible  paymafters  of  it,  for  one  quarter  day,  the 
bond  on  the  expiration  of  that  day  becomes  forfeited,  and 
the  right  to  fue  upon  it  accrues  at  the  fame  inflant ;  and 
of  courfe  does  not  remain  in  abeyance  and  fufpended 
during  the  ten  days  after  the  expiration  of  the  quarter 
within  which  the  particular  in  writing  of  the  demand 
ought  to  be  delivered  to  the  treafurer  of  his  R.  H.,  in 
order  to  found  a  demand  upon  the  funds  of  his  R.  H. 

8  under 
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under  the  ftat.  35  G.  3,  f.  107*/.  7.  If  a  right  In  the  i8o8* 
obligee  to  fue  upon  the  bond  be^  as  no  doubt  it  was,  fully  ^ 
?e(led  by  the  lapffc  of  a  quarter  d^y  without  payment  of  #r^ 
a  quarter's  annuity ;  can  it  be  argued  that  it  is  capable  of  in  Enor/ 
being  devefted  iii  favour  of  the  obligor  by  a  fubfequent 
pegle£fc  of  the  obligee  to  deliver  a  particular  of  demand^ 
or  to  do  any  other  a£l  by  which  the  obligor  might  medi« 
ately  or  immediately  have  acquired  the  means  of  future 
reimburfement  as  againft  the  funds  of  his  R.  H.  ? 
Whatever  equitable  claim  may  be  founded  on  fuch  cir- 
cumftancesi  and  to  what  extent  fuch  claim  may  be*made 
available^  it  is  fufficient  in  ^  court  of  law  to  fay  that  ab« 
folute  legal  rights  of  fuit  once  fully  vefted  and  accrued  bf 
the  breach  of  a  condition  of  a  bond  are  not  at  law  thus 
defeaCble.  No  cafe  of  the  fort  has  been  fuggefted  in  ar<« 
gument^  nor  I  believe  is  any  fuch  to  be  found  in  our 
books.  The  plea  therefore  of  the  plaintiff  in  error^ 
pleaded  in  bar  of  execution  for  the  two  quarters'  annui- 
ty^ on  the  ground  of  the  original  plaintiff's  right  to  the 
fame  being  defeated  by  fuch  fubfequent  negle£lj  is  in« 
fufficient  and  cannot  be  fuftained  at  law*  And  if  fo^ 
without  confidering  the  matter  of  the  replication^  and  * 
even  affuming  it  to  be  liable  to  all  the  defe6is  pointed 
out  as  fpecial  caufes  of  demurrer^  the  plaintiff  will^  fuch 
replication  notwith{j:andingj  be  entitled  to  recover  the 
demand  made  by  his  declaration ;  fuch  declaration  being 
fufficient  in  point  of  law,  and  not  anfwered  by  a  fufficient 
plea  on  the  part  of  the  defendant.  The  judgment  there- 
fore which  has  been  given  in  the  Court  of  C.  P.  for  th^ 
(iefendant  in  tnot  muft  be  affirmed^ 
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SatureUfy, 

V/hexfi  in  a 
charter-party 
freight  was  to 
be  paid  at  (o 
much  per  too, 
0ti  a  right  an  J 
true  deli'Qgry  »/* 
the  bomfTOsrd' 

from  Honduras 
JBay  to  Jjond&n  I   . 
and  the  ihip  ard 
cargo,  after  cjp« 


Hunter  again/i  P&insep  and  Othert. 

TN  afliimpfity  the  plaintiff  declared  b  the  two  fir  ft 
"^  counts  againft  the  defeddanta^  as  owners  of  the  (kip 
Toung  Nicbo/aSf  for  not  delivering  mahogany  and  log« 

wood^  loaded  on  board  that  (hip,  in  the  bay  of  Hmiuras^ 
upon  freight  for  Lonjoftp  agreeably  to  thfs  terms  of  the 
different  bills  pf  lading  which  had  been  figned  for  fuch 
goods  by  the  mafter  j  but  having  before  thie  goods  trrived 
tore  and  »cap-    ^^  London%  without  tbc  plaintiff's  confent  and  aeainft  kb 

ture,  havmg  .  • 

been  wrecked      yf\\\^  fold  them«  and  Converted  the  produce  to  their  ovo 

life.  The  Srft  count  ftated  the  pron^ife  to  have  beeO|  to 
carry  the  goods  on  board  the  {hip  from  Honduras  to  Lcn* 
direfieTby  ^*"»  >«<*  ^^^  dcUver  them  to  the  plaintiff;  the  danger^ 
of  the  feas  only  excepted.  The  fecond  count  ilated  the 
exception  to  have  been  of  the  z(k  of  God,  the  king's  eqe* 
mies,  fire,  and  all  and  every  other  dangers  and  accidents 
of  the  feasy  rivers^  and  navigation,  of  what  nature  and 

£l\'^hhoufor.  kipd  foevcr.    The  third  count  ftated  a  delivery  by  the 

plaintiff  to  the  defendants  of  500  logs  of  mahogany  apd 
100  tons  of  logwood;  sind  that  they,  having  fold  and  dif* 
pofed  of  themj  pron^ifed  to  render  to  the  plaintiff  a  joft 

that  the  frdghter  and  reafouable  account  of  the  fale  and  procecdS|  but  had 

might  recover 
fuch  proceeds 

in  aflunipfii  for  money  had  and  received,  without  allowing  freight  pro  rati  jtinerit.  For 
fuch  form  of  adion  foi  the  proceed*  of  an  illegal  Cale  of  goods  is  only  a  waver  of  any  daini 
for  damages  for  the  tortious  aA  \  t&king  the  afiusl  proceeds  of  the  fale  as  the  value  Of  the 
goods  (fuhjca  to  the  legal  confrquences  of  oonfidcring  the  demapd  a&  a  debt,  which  admitt 
of  a  fet-cff,  &c)  but  dots  not  recognize  the  right  of  the  vendor  fo  to  convert  the  goods. 
And  here  the  ad  of  pon^prficn,  (for  fuch  it  muft  br  uken  tp  he)  b»ing  made  hy  the  maAcr, 
who  is  the  general  a^fPt  oi  the  fhip-owners;  and  rot,  as  in  BaUlie  v.  ModigHami^  by  the  ad 
of  a  Court  of  competent  juriidiaionj  %as  unlawful,  snd  difcharged  the  claim  of  the  (hip- 
owners  for  irright  pro  r?.'^  itinens. 

But  the  plaintiff  cculd  i>ot  iccovcr  agnirfl  the  fhip  owners  upon  fpedal  coonts  framed 
upon  the  hilis  of  Udin(«  fi«;r.td  b>  tbc  ir.aftcr  j  as  well  hecaufe  they  contained  exceptions  of 
the  very  pcr;,s  hy  wfiich  the  Icfs  happtrcd  5  as  becaufe  the  deftndantSy  having  exprefsly 
cortraaed  with  the  plamtitf  under  fial»  could  rtot  be  charged  in  lefpeQ  pf  the  fame  fub}ett- 
matter  by  a  contract  net  under  fea)«  and  ^goed  by  their  maiUr  onlv,  and  not  by  U>(cnfelvc«. 

reftt£ed 
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rcfufed  to  do  fo.    The  other  counts  were  for  goods  fold        i8o8» 
and  deliTered,  for  money  had  and  received,  and  upon  an  ' 

account  dated.  The  defendants  pleaded  the  general  jtiamft 
iflue,  and  gave  a  notice  of  fet-off,  in  the  common  forms 
for  freight,  work  and  labour,  and  ^money  paid.  At  the 
trial  at  Quildhall  a  verdiA  was  found  for  the  plainti^ 
fubjeci  to  the  opinion  of  the  Court  on  the  follpwing 
fa6ls  :  the  damages  (if  any)  to  be  fettled  by  arbitration 
according  to  that  opinion. 

On  the  3d  of  Sept.  1803,  a  charter-party  of  affreight* 
ment,  under  feal,  was  entered  iAto  and  executed  by  the 
defendants,  being  owners  of  the  fliip  Toung  Nicbolojf  and 
the  plaintiiF,  as  freighter  of  her,  on  a  voyage  from  Fal*  ' 
mcutb  to  Honduras  Say^  to  fetch  back  from  thence  for 
the  plaintiff  a  cargo  of  mahogany,  yrith  60  tons  of  dye 
wood  and  logwood  or  fuftick,>to  be  delivered  at  London  f 
the  dangers  of  the  feas  and  other  unavoidable  cafualties 
always  excepted.     And  by  the  terms  of  fuch  charter- 
party  the  freight  was  ftipulated  and  covenanted  to  be  paid 
by  the  plaintiff  to  the  defendants,  in  the  following  manner, 
viz.  That  the  freighter  flionid  pay  to  the  owners  freight 
for  the  faid  cargo  at  the  rate  of  it/.  12/.  per  ton  for  ma- 
hogany, and  for  logwood  or  fuftick  at  the  rate  of  8/.  8/. 
per  ton  of  20  cwt.  at  the  king's  beam,  with  ix.  6</.  per 
ton,  in  lieu  of  port  charges  and  pilotage,,  befides  the 
primage  therein  fpecified :  fuch  freight,  &c.  to  be  paid  as 
follows  t  to  wit,  one  third  part  on  a  right  and  true  deli- 
"very  of  the  faid  homeward-bound  cargo,  and  the  remain- 
iitg  two  third  parts  thereof  by  an  accepted  bill  or  bills  on 
the  freighter,  payable  at  three  months  date  from  fuch 
delivery.     And  the  parties  reciprocally  bound  themfelves 
by  fuch  charter-party  to  each  other  for  the  performance 
Af  the  covenants  and  agreements  contained  in  it,  ia  a  pe* 

nalty 
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i.8c8»  nalty  of  Sooo/.    The  (hip  proceeded  to  Honduras  Baj^ 

;  where  a  cargo  of  mahogany  and  logwood,  amoandog  to 

s^anfi  above  200,000  feet,  >was  loaded  b  j  the  plaintiff  on  board 

Fmns&f,  ^j^  Q^-p  £^^  Londum  and  bOU  of  lading  for  difierenk 

parcels,  with  fuch  different  exceptions  ae  are  dated  in 
the  different  counts  of  the  declaration,  were  £gned  by 
the  mafter  of  the  (hip  for  the  delirery  of  fuch  goods  to 
the  plaintiff,  paying  the  before-mentioned  freight  for  the 
fame*  The  fliip  thus  loaded,  and  harbg  no  other  goods 
on  board  her,  failed  from  the  bay  of  Honduras  on  her 
homeward  Toyage  on  the  29th  of  March  1804 ;  and  on 
the  21(1  of  April  following  was  fo  damaged  in  a  ftorm  as 
neceffarily  to  put  into  Savannah  in  Georgia  to  repair: 
and  the  mafter  (who  was  employed  by  the  defendants) 
ibid  a  part  of  the  mahogany  there  to  pay  for  the  neceffary 
repairs  of  the  fliip ;  but  the  generaji  average  on  that  oc- 
cafion  has  been  adjufted  and  fettled  between  the  parties. 
On  the  8th  of  July  in  the  fame  year  the  (hip,  having 
been  refitted  agaiui  put  to  fea  with  the  remainder  of  her 
cargo  in^  the  further  profecution  of  her  homeward  voyage; 
but  on  the  next  day  was  captured  by  a  French  privateer, 
and  carried  towards  Guada/oupe.  On  the  6th  of  Augujk 
following  (he  was  re-^ptured  off  that  ifland  by  one  of 
his  majefty's  floopsof  war,  and  fent  to  S^  KiHi\  where 
on  the  5  th  of  September  following  flie  was  driven  aihore 
in  a  hurricane  and  wrecked  ;  but  the  theh  remaining 
cargo  was  faved.  The  wreck  and  cargo  were  by  order  of 
the  Vice  Admiralty  Court  at  St.  Kitts  put  up  to  public 
fale,  without  the  privity  or  confent  of  the  plaintiff  or  de- 
fendants \  except  only  as  fuch  confent  may  be  involved 
in  the  fa£l  of  the  mafter  of  the  Toung  Nicholas  having  ap- 
plied for  the  faid  order  \  he  adiing  on  that  occafion  ac- 
cording to  the  l>eft  of  his  jodgmeat  for  the  benefit  of  aU 

parties 
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« 

parties  concerned.    The  cargo  produced  (after  paying        i869. 
t*8th  of  the  proceeds  to  the  re-captors  for  fahrage)  ' 

t^^6l.  19/.  loJ.  The  (hip netted  about  aoo/. ;  and  th6  ^agabifi 
proceeds  of  both  were  remitted  to  and  rectir ed  by  the 
defendants.  And  this  a£lion  is  brought  to  recorer  the 
proceeds  of  the  goods  fold  at  St.  Kittt  and  remitted  to 
the  defendants,  who  infift  on  retaining  the  whole  tl^ereof 
on  account  of  freight,  which  they  allege  to  be  due  pro 
rata  itineris.  The  plaintiff,  on  the  contrary,  inGfts,  that 
he  is  entitled  to  recover  the  value  of  the  goods  fold  at  5/, 
JTi///,  without  any  allowance  for  freight.  The  queftions 
for  the  opinion  of  the  Court  were.  Whether  any  freight 
were  payable  to  the  defendants,  in  refpef):  of  the  cargo 
fold  at  St.  Kitts  ?  If  any  freight  were  payable  for  the 
goods  fold  at  St.  Kitts^  Whether  fuch  freight  were  to  be 
calculated  on  the  pcoportion  of  the  voyage  a^ually  per* 
formed  in  point  of  time,  or  diftancc,  or  only  on  the  pro- 
portionate diminution  of  expence  between  the  rate  of 
freight  from  Honduras  to  Londotif  and  the  rate  of  freight 
from  St.  Kitts  to  London  ?  And  alfo,  Whether  freight 
were  to  be  allowed  on  the  quantity  of  goods  fo  fold,  or 
only  in  the  p/oportion  their  neat  proceeds^  when  fold, 
bear  to  their  prime  cod  on  board,  or  to  Vhat  they  would 
have  neated  if  delivered  at  London?  It  was  mutually 
agreed,  that  when  the  rule  had  been  given  by  the  Court, 
the  refult  (bould  be  fettled  by  the  arbitration  of  William 
Ludlam  of  Llo^d\  CofFce*houfe,  London^  merchant,  in 
conformity  to  fuch  rule. 

Marryat^  for  the  plaintiflF,  contended  that  no  freight  at 
all  was  payable  in  refpe£t  of  the  part  of  the  cargo  which 
was  wrecked  and  fold  at  St.  Kitts,  and  remitted  to  the 
defendants.    There  is  great  difficulty  ii\  colleAing  from 

the 
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l8o8t        tbe  boob  toy  rule  for  afcertainiog  in  what  cafes  freight 
is  due  pro  rati  itineris  i  but  there  is  no  cafe  of  rateable 
freight  eftablilhed  except  where  the  owner  of  the  goods 
haSf  in  confequence  of  the  misfortune  which  has  impeded 
the  doe  courfe  of  the  voyage,  prcTcnted  the  (hip  owner 
from  forwardbg  them  to  the  place  of  their  deftination 
by  difpoGng  of  them  himfelf ;  or  clfe  where  fome  new 
agreemeht  has  been  exprefsly  made,  or  is  to  be  inferred 
from  the  circumftances,  for  the  apportionment  of  the 
firdght.    But  nothing  of  the  kind  is  here  found.    In  the 
cafe  of  Luke  v.  Lyde  (a),  where  affumpfit  was  brought  by 
the  ihip  owner  for  the  freight,  the  goods  were  to  be  con- 
veyed from  Newfoundland  to  Lijbon^  and  were  captured 
when  within  four  days  fail  of  Lijhon^  and  afterwards  re- 
captured and  carried  into  Biddiford  in  Devon/hire^  where 
the  merchant  agreed  to  accept  his  goods,  without  requir- 
ing the  mafter  to  fend  them  ort  to  Lijbons  but  on  the 
contrary  altered  the  port  of  their  deflination  and  fent  them 
to  BiUfoa  in  another  veflel ;  on  which  the  mafter  reco- 
irered  pro  rati  itineris.    The  circumftances  of  that  cafe 
might  furnilh  a  ground  for  an  implied  agreement  by  the 
merchant  to  pay  freight  pro  rati  rather  than  fuflfer  the 
mafter  to  fo^ard  the  goods  by  another  conveyance  to 
Lt/kWf  when  Bilboa  was  confidered  to  be  the  better  mar- 
ket.   But  at  leaft  the  merchant  had  the  option  to  accept 
or  abandon  his  goods ;  whereas  here  the  plaintiff  had  no 
option ;  but  the  mafter  has  made  an  eledlion  for  him, 
without  his  confent.     In  the  fubfequent  cafe,  however, 
of  Cook  V.  Jennings  (3),  though  the  merchant  accepted 
his  goods  at  an  intermediate  place  in  the  courfe  of  the 
voyage  where  the  veffel  was  wrecked,  yet  he  was  held 

(tf )  2  Burr,  S8x.  and  x  BUe,  Rtp,  190.         {})  7  Tmt  Btf*  3S1. 

not 
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not  to  be  liable  for  freight  pro  rati.     And  though  that        i8o8« 

wprc  an  aclion  of  covenant  on  the  charter-parij,  on  which  ■ 

fome  reliance  was  had,  as  diftinguifliing  tl\at  cafe  from         ,gasn$ 

Luke  V.  Ljde  /  yet  the  Court  in  general  agreed  that  where 

there  was  an  exprefs  contra£k  for  the  freight,  it  mattered 

not  whether  it  were  with  or  without  a  feal.    Here  the 

fpefial  counts  ftate  exprefs  contraQs,  which  are  verified 

by  the  facls  found  :  and  the  other  fads  dated  exclude* 

the  prefunptioa  of  any  new  agreement.    [Lord  ElUn^ 

borough  C.  J.     An  argument,  I  prcfume,  will  be  urged 

againft  you  founded  on  the  nature  of  the  adion  of  af« 

fumpfit  for  nioney  had  and  received,  whereby  it  will  be 

fiud  that  you  have  waved  the  tort  and  ratified  the  coa« 

ixzSL  of  falei  and  muft  therefore  take  it  with  iti  confe- 

queoces.    What  do  you  fay  to  that  ?]    There  is  no  cafe 

where  ft  party  has  been  held  to  wave  a  tort>  unlefslie 

had  an  option  of  fuiog  either  for  the  tort  or  upon  the 

fimple  contrail.     In  Smith  v.  Hod/on  [a)  the  plaintiff 

might  have  brought  trover :  but  here  there  has  been  00 

wrongful  converfion.    But  if  the  circumftances  of  the 

cafe  (hew  a  wrongful  aft  in  the  matter,  like  the  tortious 

fale  of  goods  by  a  carrier  of  his  own  accord,  then  as  the 

contrafts,  and  the  breaches  of  them,  are  included  in  the 

fpecial  counts,  which  are  framed  upon  the  terms  of  the 

bills  of  lading,  they  are  as  much  in  difaffirmance  of  the 

a£l  of  the  mailer  as  if  the  a£lion  had  been  laid  in  trover. 

He  then  argued  on  the  fecond  point  refpe£ling  the  mode 

of  eftimating  the  proportion  of  freight,  if  a^ny,  to  be  paid 

pro  rata ;  which  he  fatd  (hould  be  calculated  according 

to  the  beneficial  advancement  of  the  voyage  for  the  fer« 

vice  of  the  owner  of  the  goods ;  and  confeq^aently  freight 

(#}  4  TenR  Jt(^.  III. 
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iSoS.        can  only  be  due  firom  Honduras  to  fir.  Sitts.    And  thts 
^  Ihonid  be  computed  on  the  iaivace  ralae.  which  vas  the 

«q^M^  nue  adopted  in  Luke  r.  Xrji^r ;  and  not  on  the  tonnage^ 
which  was  ftipuhted  for  by  the  charter-party  on  the  fap» 
pofition  of  a  delivery  at  London,  For  if  the  defendants 
be  entitled  to  any  freight,  it  moft  be  on  an  implied  new 
ttBtrad>  en  which  they  could  only  delnaod  what  is  equi^^^ 
table.  Coals  may  be  (hipped  at  Shields  for  London^  and 
alter  arrifing  near  to  the  deftined  port,  may  be  driTea 
back  and  wrecked  at  NevfcafiUf  where  th|y  would  be 
worth  nothiog  in  advance  of  the  original  price,  and  the 
freig^  may  be  worth  more  than  the  Talue.  It  may  be 
difierent  where  the  owner  agrees  to  accept  his  goods  at 
an  intermediate  place  in  the  Topge. 

RichardfiUf  for  the  defendants,  contended  that  tbe 
fpecial  counts  could  not  be  fupported,  and  that  the  true 
queftion  arofe  upon  the  count  for  money  had  and  re* 
ceiTCd*  The  adion  is  againft  the  owners  of  the  fliip^ 
and  it  is  found  that  they  contraAed  widi  the  plaintiff  for 
the  carriage  of  the  goods  under  feal ;  therefore  the  terms 
of  the  contrad  cannot  be  altered,  nor  can  they  be  bound 
by  the  matter  having  figned  bills  of  lading ;  though  the 
latter  would  h^  liable  in  refped  of  his  contrad ;  as 
would  the  owners  by  implication,  in  refpe£k  of  the  aA  of 
their  authorized  agent,  if  they  were  not  under  an  ezpreis 
cootraA  of  a  higher  nature.  BeGdes,  no  breach  is  laid 
in  the  fpecial  counts  for  which  the  defendants  are  liable ; 
for  the  failure  of  the  voyage  was  occafioned  by  the  perils 
of  the  fea,  namely,  the  ftorm ;  though  even  capture  has 
been  held  {a)  to  be  a  peril  of  the  fca  \  efpectally  within 

(«}  Pkitrhi  V.  Barkliy,  %  Kill.  Mr*  tjfl   and  Sijl,  ijt* 

the 
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the  meaning  of  fuch  an  inftrumenC  zs  a  bill  of  lading*        i8o8« 

Taking  the  cafe  then  on  the  general  count*  freight  pro        " 

rata  itineris  pera£2i  is  payable  whererer  a  Toyage  it  in         ugdnfi' 

part  performed,  and  the  completion  of  it  ia  prevented 

without  the  fault  of  the  owner  or  mafteri  and  where 

the  freighter  takes  to  the  cargo  or  to  fuch  part  of  it  as 

is  faved.     This  was  decided  in  Lutnoidge  v.  Gray  [a) ; 

from  whence  it  appears  that  if  the  mafter  off<;r  to  carry 

on  the  cargo  to  its  port  of  difcharge  in  another  vefiel^ 

and  the  freighter  ref ufe,  the  other  Ihall '  have  his  full 

freight :  and  though  he  make  no  fuch  oflFeri  he  (hall  hare 

freight  pro  rati.    In  thefe  cafes  the  matter  isconfidered 

as  the  general  agent  for  all  parties.    Luh  t.  LyJe  (i)  is 

exprefs  on  the  fame  point ;  though,  there  the  defendant 

received  his  goods  from  the  recaptors,  and  not  from  the 

mafter  $  and  though  he  had  no  benefit,  but  rather  lofs^ 

from  the  carrying  of  bis  goods  to  Bideford;  the  freight 

being  higher  from  thence  to  Lijhon^  than  from  Newfound* 

iafid,  where  the  goods  had  been  originally  (hipped.    So  in 

MackrdI  v.  Simond  (f),  where  the  voyage  ^as  from  Ltm* 

d^  to  Canada  and  back  again.  Lord  Mansfield  fays,  *^  If 

the  (hip  be  caft  away  on  the  coaft  of  England^  and  never 

arrive  at  London  /  yet  if  the  goods  be  faved,  freight  (ball 

be  paid»'  bccaufe  the  merchant  receives  advantage  from 

the  voyage."     And  Baillie  v.  Modigliani  {d)  is  to  the  fame 

tSt€t.    The  principle  of  thefe  cafes  is  not  contradided^ 

but  rather  confirmed,  by  Cook  v.  Jennings  {e)^  and  was 

admitted  by  Lord  C.  J.  JSjfrr,  in  Curling  v.  Long{f)^zviA' 

by  Lord  Ellenborougby  in  Mullof  v.  Backer  {g^ .  Then  the 

(m)  Dcm.  Proc.  Fth.  1733,  jihhtt  on  Merchant  Ships,  3d  edit «  298. 
{h)  2  Burr,  88s.  {e)  K,  B.  Trin.  i6(7<o*  3.  Akbti,  316. 

{d)  K,  B.   HI/.  25  Gn.  3.  Fork,  53.-  (e)  7  TtrmR^.  381. 

(/)  J  BoJ.  &  Pull  634.  (^)  5  Eafi,  316. 

Vol*  X  C  c  accept* 
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i8o8.        iCcepUnce  ;of  proceeds  by  the  plaintiff  in  this  ctfe  U 
^^^  equiTalefiC  to  the  receipt  of  the  goods  in  the  former 

^r^  cafes^;  as  appears  from  Roccus  de  navibus  ei  tumh^  note 
8i.s  which  was  recognized  in  BaiUie  r.  Madiglmit 
where  the  goodn  were  fold,  as  in  this  cafe,  withont  the 
concurrence  of  the  owner,  bat  bj  the  dircdion  of  the 
Court  of  Prize  in  France,  before  the  refloration  was  de* 
creed  j  and  yet  Lord  Mnnsfieli  was  of  opinion  that  the 
owner  could  not  take  to  the  proceeds  withont  payment 
of  freight  pro  tatL  Here  the  (hip  and  goods  were  car* 
tied  upon  the  recapture  into  &u  Kiit%  where  the  Court 
of  Vice-Admrralty  had  authority  to  award  the  Uc  of 
them  for  payment  of  the  falvage.  Then,  dwqgh  the 
mafter  be  the  general  agent  of  the  ftip  ownctSy  yet  in 
cafe  of  extraordinary  calamity  he  flivft  alfo  be  confideicd 
•  as  the  agent  of  the  ownet  of  die  goods,  who  has  en* 
trufted  tl^em  to  his  care,  fb  as  to  bind  hiai.  In  no  lefpeA 
can  it  be  confidcred  as  a  tottiotfs  sA  of  the  nafter,  nor 
any  ezcefs  of  his  authority,  which  arifes  out  tf  (he 
neceiSty  of  the  cafe,  and  uponr  the  exercifie  -of  a  liMUid 
diCcrttion.  for  the  benefit  of  the  oKlmer*  B«t  if  thov 
were  any  doubt  of  that,  the  bringhig  ibe  adioD  of  af- 
fumpfit  for  money  had  and  receiired  to  reeover  the  pro* 
ceeds  of  the  fale  is  a  confirmation  of  the  firie.  In  SmUt 
and  Otheri^  Affignees  of  Lewis  emi  POM^f  t.  Mat^sm  (s)^ 
the  bankrupt  had  no  ansthority  on  'die  eve  ^f  his  bank' 
vuptcy  to  fell  the  goods  to  ia  creditor,  widi  a  ? iew  of 
giving  him  a  preference;  but  the  affignees  hiring 
l>rought  afiSmpfit  for  goods  fold  and  delirered,  the  farm 
^  ef  the  a£tbn  was  held  to  be  an  affirmance  of  the  eon* 

traft  of  fale,  fo  as  to  entitle  the  creditor  to  fet-off  bis 
4cbt.  Next,  as  to  the  proportion  of  the  Toyage  for  which 
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fttight  is  dttc  ;  Si.  Kiit*s  muft  be  admitted,  upon  the  au*        i8o8. 
ihority  of  Roccus  {a)  in  the  place  before  cited,  to  be  the      h^^, 
point  to  which  freight  is  to  be  pa(id ;  beiog  the  place         agai^ 
M  quo  mereedes  iDTcntae  (int :"  and  that  is  accordjog  to 
(he  jttftice  of  the  cafe*    But  fuch  freight  is  payable  upon 
the  quantity  of  the  goods  conveyed  thither,  ii^ithout  re* 
g^rd  to  their  value.    This  was  espre&ly  fo  held  in  Lttt^ 
mndgi  V.  Gray,  and  in  Luke  v*  Lydeg  a^nd  is  Confirmed  by 
the  general  principle,  that  freight  is  not  affe&ed  by  the 
good  or  bad  itate  of  the  cargo.     In  Lutwidge  v.  Gray  thc 
tobacco  was  in  fo  bad  a  (tate^  that  it  was  even  found  ne* 
teflary  tp  biirn  a  par^  of  it :  arid  in  Lukt  v.  Lyde  {b\ 
Lord  Mamfald  falid,  <*  It  is  nothing  to  the  matter  of  the 
Ihip  whether  the  goods  are  fpoiled  or  not :  provided  the 
freighter  takes  theih:  it  is  enough  if  the  ms^fter  ha^ 
carried  them  i  for  by  fo  doing  he  has  earned  his  freight.'' 
He  afterwards  fays  that  the  freighter  muft  abandon  all 
or  take  all :   be  cannot  pick  and  choofe.     <<  It  is  quite 
immaterial  (he  adds,)  what  the  merchant  makes  of  the 
goodfli  afterwards  %  fat  the  mafter  has  nothing  at  all  to 
do  with  the  goodnefs  or  badnefs  of  the  market.'*    This! 
eflcntially  applies  to  a  cafe  like  the  prefent,  where  the 
freight  was  agreed  to  be  paid  by  the  tonnage. 

Marryai,  in  reply,  Obferved  that  the  plaintiff  here  had 
eiercifed  no  opdon  as  to  the  taking  of  his  goods  at  £/• 
Kitft  I  bat  they  had  been  fold,  and  the  money  remitted 
to  the  defendants^  before  he  had  any  opportunity  of  in- 
ierpofing  and  judging  for  himfelf :  and  this  dtftingui(hed 
the  prefent  from  all  the  former  cafes,  except  BaWh  r* 
Modigliani^  where  the  opinion  quoted  was  not  the  poifl|t 

(«]  ride  »  Burr.  W9.  {I)  U.  Uy. 
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i8o8*        in  judgment.    In  Lutvfidge  r.  Gray  the  goods  had  anriTed 
h7iit7i       at  their  deftincd  port,  to  which  they  had  been  forwarded, 
n'*^        before  they  were  burnt ;  and  they  were  then  deftroyed, 
in  order  to  avoid  paying  (he  duty  for  them.  But  if  freight 
be  due  at  all  on  equitable  principles  pro  rata  itinerisi  it 
is  a  rateable  freight  only  which  ought  to  be  paid  for  a 
rateable  voyage :  and  if,  when  the  goods  are  delirertdy 
they  be  worm  nothing  in  equity,  nothing  ought  to  be 
paid  for  them.     The  paflage  in  Roccus  does,  not  fpecify 
what  proportion  is  to  be  paid ;  and  in  the  abfence  of  any 
exprefs  authority,^  it  ought  to  be  meafured  by  the  benefit 
received  by  the  owner  of  the  gocfls.    Then  the  form  of 
the  a^ion,  however  it  may  limit  the  amount  of  the 
plaintxflF's  demand  to  the  aAuaS  proceeds  of  the  fale  re« 
ceived  by  the  defendants ;  and  though,  as  in  Smitb  v. 
Hodfon^  it  may  let  in  a  fet-oflf  by  the  defendant ;  cannot 
amount  to  a  recognition  of  an  authority  to  fell  the  goods. 
In  Kitchen  v.  Campbell  {a)  it  was  conOdered  that  the  le» 
gality  of  the  defendant's  execution  againft  the  bankrupt's 
goods,  after  he  had  committed  an  ad  of  bankruptcy, 
was  triable  either  in  trover  for  the  value  of  the  goods,  or 
in  aflumpfit  for  tho  proceeds  of  the  fale  made  by  the 
fheriff,  and  paid  over  to  the  defendant. 

The  ca£c  Hood  over  for  a  few  days :  and  now 

Lord  Ellekborough  C.  J.  delivered  judgment.— This  , 
cafe,  which  was  argued  on  Tuefday  laft>  flood  over,  rather 
for  the  purpofe  of  our  looking  into  fome  of  the  cafes 
cited,  particularly  that  of  Baillie  v.  Modigliani^  Park  53.9 
*than  from  any  doubt  which  the  Court  entertained  upon 
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the  main  points  of  the  cafe  now  in  queftion.     It  will  be        l8o8. 
recolleded  that  it  was  an  aAion  of  aiTumpfit,  brought  by  ' 

the  plaintiiF,  a  (hipper  of  goods  on  board  the  (hip  Toung         agairft 
Nicholas^  of  which  the  defendants  were  owners,     llic 
parties  had  mutually  contra£ted  by  a  charter-party  of 
affreightment  under  feal  executed  between  them,  for  a 
Toyage  from  Falmouth  to  Honduras  Bay.  The  defendants 
were  to  fetch  back  from  thence  for  the  plaintiff  a  cargo 
of  mahogany,  logwood,  &c.  to  be  delivered  at  London^ 
<<  the  dangers  of  the  feas  and  other  unavoidable  cafual« 
ties^always  excepted."    By  the  charter-party  the  freight 
was  ftipulared  to  be  pKd  in  particular  modes  and  prd- 
portions  on  a  right  and  true  delivery  ofthefanie  homevtard^ 
hund  cargo.     This  right  and  true  delivery  of  the  home- 
ward-bound cargt)  at  the  port  of  its  deftination  never 
took  place ;  as  the  (hip,  after  taking  in  fuch  cargo  at  the 
Bay  of  Honduras,  was  firft  damaged  by  a  ftorm,  and 
driven  into  Savannah  in  Georgia  to  repair ;  was  after- 
wards, in  the  further  courfe  of  her  voyage,  captured  by 
a  French  privateer  \  then  recaptured  by  a  king's  Aip  and 
fent  into  St,  Kitt^s^  where  (he  was  driven  on  (hore  in  a 
hurricane  and  wrecked  :  but  the  remainder  of  the  cargo 
(of  which  part  had  been  before  fold  at  Savannah  for  the 
expence  of  repairs)  was  faved  ;  and  upon  the  applicatioa 
of  the  captain  to  the  Court  of  Vice-  Admiralty  at  S/* 
Kittys  for  an  order  for  that  purpofe,  was,  together  with 
the  wreck  of  the  (hip,  there  fold,  without  the  privity  or 
confent  of  the  plaintiff,  or  of  the  defendants.   The  cargo 
upon  fucb  fale  neated,  after  payment  of  i-8th  falvage  to 
the  recaptors,  1.776/.  ipx.   loJ.,  which  was,  together 
with  the  proceeds  of  the  (hip,  remitted  to  and  received 
by  the  defendants.     The  adion  was  brought  by  the 
plaintiff  to  re.ovef  thefe  proceeds  of  the  cargo  Jold  at  St^ 
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l8o8*  Kitt't  from  the  defendants,  who  had  fo  received  them. 
_^  The  defendants  infifted  upon  retaining  the  whole  of  fud^ 
^4dfifl  proceeds  on  account  of  freight,  ^o  which  they  chimed 
^  '  *'  to  be  entitled  pro  rati  itineris.  The  plaintiff  infifted 
upon  his  right  to  recover  the  whole  of  thele  proceeds^ 
without  making  to  the  defendants  any  allowance  for 
freight.  The  declaration  in  which  this  recovery  waf 
{ought  eontained  three  fpecial  counts  in  a0unipfit» 
founded  two  of  them  upon  two  bills  of  fading  Cgncd 
by  (he  mafler^  containing  the  firfl  ,of  them  an  exception 
of  <<  the  dangers  of  the  feas  ^'*  the  fecond,  V  of  the  a£i 
of  Gody  the  king's  enemies,  fircg^nd  all  and  every  other 
dangers  and  accidents  of  the  feas,  navigation,"  &c* 
Upon  thefe  two  fpecial  counts  the  plaintiffs  clearly  could 
iiot  recovery  both  becaufe  they  contained  an  exprcCi 
exception  for  the  very  perils  by  which  the  lofs  of  the 
voyage  was  occafionedi  and  alfo  becaufe  the  plaintiff, 
having  contracted  with  the  defendants  by  charter-party 
under  feal,  could  not  charge  the  defendants  in  refpe£t  to 

ft 

the  fame  fubjeA-niatter  in  virtue  of  a  contraft  not  under 
feal,  and  figned  by  their  mafter  only  and  not  by  them* 
.felves. 

As  tp  the  3d  count,  whether  the  law  would  imply  any 
fuch  promife  to  account  for  the  prpceeds  of  a  cargo, 
wrongfully  fold  and  converted,  upon  the  ground  of  fuch 
converfion  only,  as  is  therein  ftated,  is  the  lefs  material 
to  be  confidered^  as  the  fame  merits  on  the  part  of  the 
plaintiff  are  open  for  difcuflion  on  the  count  for  money 
had  and  received,  and  upon  which  count  the  queftion  be- 
tween the  parties  diftinSly  arifes :  which  is,  whether  the 
defendants  have  a  lien  upon  and  can  claim  to  dedufk 
,  ^eir  freight  pro  rata  itineris  out  of  the  proceeds  of  the 

ft 

fargo  fold  at  St*  Kitts^  and  which  are  now  in  their  hands. 
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It  was  contended  on  the  part  of  the  defendants,  that  the        t8o8. 
tnoney  for  which  the  goods  fold  is  a  fubftitution  for,  and  -' 

properly  reprefents,  the  goods  themfelvcs :  and  that  a^  agai^tft 
the  defendants  wo«ld,  if  the  goods  had  fuhfifted  in  fpecie^  r*'*«»«'» 
hare  had  a  lien  upon  them  for  their  freight,  and  would 
be  entitled  to  have  carried  them  if  they  could  in  the  fame 
fliip,  or  to  hare  hired  another  for  ihat  purpofe,  and  fo  to 
hare  earned  their  full  freight :  or,  if  the  plaintif  had 
taken  them  out  of  their  hands  before  the  voyage  waf 
eqmpleted,  would  have  been  entitled  to  have  claimed 
freight  pro  rati  itineris  againft  him  ;  fo,  now,  the  plain^ 
tiff,  having  fued  for  the  proceeds  in  this  form  of  zStiou 
"  for  money  had  and  received,"  has,  in  virtue  of  his  [o 

foing,  adopted  and  confirmed  the  afi  of  the  mailer,  by 
which  the  goods  were  converted  into  money,  by  which 
the  further  conveyance  of  them  in  the  courfe  of  the  voy* 
age  was  prevented,  and  by  which  of  courfe  the  full  freight 
of  them  was  prevented  from  being  earned.  But  the  fallacy 
of  the  argument  on  the  part  of  the  defendants  appeata 
to  us  to  confift  in  attributing  more  tffe{k  to  the  mere 
form  of  jthis  adion,  than  really  belongs  to  it.  In  bring* 
ing  an  a£lion  for  money  had  and  received,  inftead  of 
trover,  the  plaintiff  does  no  more  than  waye  any  com- 
plaint, with  a  view  to  damages,  of  the  tortious  aft  by 
which  the  goods  were  converted  into  money  i  and  take^ 
tothe  neat  proceeds  of  the  fale  as  the  value  of  the  goods ; 
fobjeft  of  courfe  to  all  the  confequences  of  confidering 
the  demand  in  quefiion  as  a  ^/,  an^,  amongft  others^ 
to  that  of  the  defendants*  having  a  right  of  fet-o(F,  if  they 
fliould  happen  to  have  any  counter  demand  againft  the 
plaintiff.  But  we  have  been  much  prefied  with  the  au- 
thority of  the  cafe  of  BaUlu  ^.  MoJig/iani,  as  fuppofed  fio 
be  Cmilar  to  the  prefcnt  i  and  in  which  (^rd  Manifiiid 
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1808;       is  ftated  to  have  faid,  *<  In  this  cafe  the  valae  of  the 
"  eoods  was  reftored  in  money,  which  is  the  fame  as  the 

agatttfi  goodsi  and  therefore  freight  was  due  pro  rati  itineris«^' 
This  however  J  as  every  other  propofition  laid  down  by  a 
Judgei  ought  to  be  underftood  with  particular  reference 
to  the  fa£ls  of  the  cafe  then  before  the  Court.  That  was 
the  cafe  of  a  (hip  failing  with  goods  from  Nevis  to  BriftJ, 
which  was  captured  in  the  courfe  of  the  voyage,  carried 
into  France^  and  condemned  there:  but  the  fentence  of 
condemnation  was  afterwards  reverfed,  and.  reftitution 
awarded.  The  (hip  and  cargo  had  however  in  the  mean 
time  b^en  fold :'  but  the  proceeds  of  the  fale  had  been 
paid,  as  it  fliould  feem  from  the  note,  to  the  owner  of 
(he  goods,  dedtt£ling  the  charges  of  the  appeal :  and  the 
pwner  of  the  goods  had  out  of  the  money  paid  the 
owner  of  the  Ihip  freight  pro  rata  itineris.  Of  this  pay* 
ment  of  freight  the  owner  of  goods  -claimed  tl^e  rein)* 
burfemcnt  from  his  underwriters  upon  a  policy  on  good^r 
but  it  was  properly  anfwered  on  the  part  of  the  defends 
ant,  and  the  Court  held  accordingly^  that  the  infurer  oi| 
gdods  was  not  liable  to  hav<!  the  charge  of yrvi^i^/  thrown 
upon  him,  becaufe  he  had  not  engaged  to  indemnifj 
againd  it :  and  this  was  fuffieient  for  the  decifion  of  the 
only  quedion  then  diredily  in  judgment  before  the  Courc 
But  it  appears  from  the  note  of  that  cafe  that  Lord 
Mansfield  did  in  that  cafe  further  hold  that  freight  poo 
rata  itineris  was  a  charge  upon  the  proceeds  of  the  goods 
fold  in  the  bands  of  the  owner  of  the  goods  to  whom 
thofr  proceeds  had  been  rendered  in  lieu  of  his  goods* 
But  in  what  cafe,  and  under  what  circumftances,  did  Lonl 
Mansfield  fo  hold  ?  Was  it  in  the  cafe  of  tortious  uoao* 
thorizca  f^le,  as  the  one  now  in  queftion  muft  be  taken 
|o  have  been}  particularly  (ince  the  late  cafe  olJieid'f. 
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J)arbj  {a)  decided  in  this  court  in  Trinity  term  hft  ?  Or        i8o8» 
\tk  a  cafe  in  ivkich  the  compet'-ncy  of  jurifdidion  of 
the  feveral  coartf  which-  condemned  and  rirftored  was 
linqueftionable :   where  if  the  (hip  and  goods  had  been 
reftored  in  fpecie,.  the  right  of  the  (hip  owner  to  earn 
full  freight,  bj  carrying  the  goods  to  the   delivefing 
port|  was  entire ;  and  where  the  poflibility   of  doing 
fo  had  only  been  prevented  by  the  z€t  of  the  Court  or  its 
officers,  in  making  fale  of  the  goods  pending  the  fuit, 
and  by  no  fault  on  the  part  oS  the  owner  of  the  (hip? 
And  howeirer  juft  it  may  be  that  a  fubftitution  of  money 
for  goods,  made  by  the  authority  of  a  competent  tribunal^ 
fhall  be  equiralent  to  the  adual  reftitution  of  the  goods 
themfelves,  as  far  as  refpeQs  all  interefts  in  and  liens 
jopon  that  fund ;  and  however  reafonable  it  may  be  that 
an  owner  thus  taking  the  fubftitute,  which  requires  no 
fartheir  confeyance,  fliould  be  confidered  as  virtually 
difpenfing  with  the  further  duty  of  the  (hip  owners, 
which  would  have  remained  to  be  performed  if  the  goods 
had  ftill  continued  in  fpecie ;  yet|  no  fuch  difpenfatioQ 
with  the  duty  of  further  /conveyance  on  the  part  of  the 
owner  of  the  goods  can  be  implied  in  a  cafe  like  the  pre« 
fent,  in  which  the  further  conveyance  of  them  is  ren- 
4ered  impoffible  by  an  ad  of  the  immediate  agent  of  the 
fliip  owners  themfelves,  to  which  he,  the  owner  of  the 
goods,  is  neither  aftually  nor  virtually  confenting  by 
himfelf,  or  any  agent  empowered  to  confent  on  his  be- 
half^ and  to  which  be  is  not  compelled  to  fubmit  by  any 
^gttlsir  ezercife  of  legal  authority  in  any  quarter  what* 
Ibiveri  aad  from  which  he  can,  according  to  what  is 
fopteoded  for  oq  the  part  of  the  defendants,  derive  no 
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1808.        benefit  whatever;    inaftnnch  as   the  pro  rati  freight 
HwMTEi       claimed  by  them  exceeds  the  whole  amount  of  the  pro. 
agai^fi        ceeds  of  the  goods  fold.     Upon  this  ?iew  of  the  cafe  of 
Baillie  y.  Modig/tam,  compzred  with  the  prefent,  itaf* 
fords  no  authority  adverfe  to  the  claims  made  by  the 
plaintiff  in  the  prefent  a£lion.    The  principles  which 
appear  to  govern  the  prefent  zCtion  are  thefe :  the  ihip 
owners  undertake  that  they  will  carry  the  gooda  to  the 
place  of  deftination,  unlefs  prerented  by  the  daogen  of 
the  feaSf  or  other  unavoidable  cafualties :  and  the  freighter 
imdertaket  that  if  the  goods  be  delivered  at  the  place  of 
their  deftination  be  will  pay  the  ftipulated*  freight :.  but 
it  was  only  in  that  events  viz.  of  their  delivery  at  the 
place  of  deftination,  that  he,  the  freighter,  engages  to 
pay  any  thing.    If 'the  fliip  be  difabled  from  completiiig 
her  voyage,  the  (hip  owner  may  ftill  entitle  himfelf  to 
the  whole  freight,  by  forwarding  the  goods  by  fone 
Other,  means  to  the  place  of  deftination  1  but  he  has  no 
right  to  any  freight  if  they  be  not  fo  forwarded;  oolcft 
the  forwarding  them  be  difpenfed  with,  or  unlefs  ditse 
be  fome  new  bargain  upon  this  fubjed.    If  the  fbif 
owner  will  not  forward  them,  the  freighter  is  entitled  to 
them  without  paying  any  thing.    One  party,  therefore, 
if  he  forward  them,  or  be  prevented  or  difcharged  in»t 
fo  doing,  is  entitled  to  his  whole  freight ;  and  the  other» 
if  there  be  a  refufal  to  fovward  them,  is  entitled  to  bate 
them  without  paying  any  freight  at  all.    The  gencial 
property  in  the  goods  is  in  the  frdghter  i  the  (tip  owner 
has  no  right  to  withhold  the  pofleilion  from  him,  unlefi 
he  has  either  earned  his  freight,  or  is  going  on  to  earn  iU 
If  no  freight  be  earned,  and  be  decline  proceeding  to  eaiq 
any,  the  freighter  has  a  right  to  the  poflefEoa.    The 
•aptain's  condc(£t  ifl  obtainin|(  aq  ^rde^  f^r  fcVing  the 
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fOods»  and  felling  them  accordingly,  wbipb  was  unne*^        i8o8» 
iceflary,  and  which  difabled  him  from  forwarding  the       . 
goodly  was  in  effcA  declining  to  proceed  to  earn  anj        ^aimj^ 
fnightf  atad  therefore  entitled  the  plaintiff  to  the  entire 
pvodoce  of  his  goods,  without  any  allowance  for  freight 
7ho  poftea  muft  therefore  be  delivered  to  the  plaintiff. 


PaiNtsr. 


•JTh?  Kino  againji  The  Inhabitants  of  Woburk.     ^'^'^. 


N^ff,  iSch. 


TTPON  an  appeal  by  the  churchwardens  and  overfeers  A  rated  inhain. 
^^    6f  the  poor  of  the  parim  of  St.  A/tan  in  the  coi;inty  u  to  be  confi- 


pf  Hertford  againft  an  order  of  juftices .  for  the  removal  to  an  appeal 

pf  Mary  Brown^  widow,  and  her  children,  from  the  pa«  ^^i^^  ano^* 

Xiih  of  Wohirn  in  the  county  of  Ba^d  to  St.  Alban^  {hTfctUe^nf 

JJm  HUliard,  an  inhabitant  of  the  appellants'  parifli  of  ^^^^\^ 

St*  AibaHf  and  rated  and  paying  to  the  poor's  rates  of  the  ninai  parties 

faiA  parilh,  was  called  as  a  witneft  on  the  part  of  the  re*  waniens  and 

^pendents,  and  ref ufed  to  give  evidence.    The  Seffions  poor  oTthe  rc«^ 

were  of  opinion  that  the  faid  John  HUlmrd  was  not  com-  fi^t«7^rbe. 

pellable  to  give  evidence,  and  quaflied  the  faid  orderi  '^^  **i"^ai 

fttbjeA  to  the  opinion  of  this  Court  on  the  point.  ioterefted  in  the 

'      '  *^  "^  event  of  tliat 

proceeding>  he 

Topping  and  Pechwell^  in  fupport  of  the  order  of  Sef •  peUed  to  give 

|k>ns,  contended,  jft,  that  the  witnefii  was  privileged  ""^^^^^^^ 

from  giving*eyidence  by  being  a  party  to  the  foit.    adly,  "^  ITgT%. 

As  being  diredly  interefted  in  the  qoeftion,  and  there-  ^^i^,;'^^'"^ 


fore  not  within  the  zSt  of  the  46  Geo.  3.  c.  37.  x  but  ra«  ^o^ds  or  mean- 

-r  J  ^#  I  ing  of  ihat  law. 

dier,  if  at  all^  within  the  exception  of  that  ad,  as  cxpofing 
]um  to  a  penalty.  Firft,  Though  the  churchwardens 
and  overfeers  of  the  poor  are  under  different  a£b  the  re* 
f  refenutives  smd  truftees  of  the  parifli  \  yt  they  have 

no 
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i^S.        no  power  to  appeal  againft  an  order  ef  remoral,  except 
as  inhabitants :  for  the  ftat.  13  &  14  Car.  2.  ^.  I2«  /  2# 


WoBviir. 


TheKii^o 


sgaufi        gives  the  appeal  to  «  all  fuch  perfons  who  (hall  think 
of  thernleWes  aggrieved,*'  &c.  p  and  fuch  perfons  are  ag- 

grieved, not  as  pariffi  officers,  but  as  inhabitants  paying 
to  the  rates,  out  of  which  fund  the  expence  of  maintain- 
ing the  pauper  is  to  be  borne,  as  well  as  the  cofts  of  die 
appeal.  X^^'^fore  though  the  churchwardens  and  over- 
feers  may  be  the  nominal,  yet  the  inhabitants  of  the 
parifli  paying  to  the  rates  are  the  real  parties  to  the  fuit: 
and  that  is  further  exemplified  by  the  practice  of  entitling 
the  caufe  after  it  is  removed  into  this  court,  which  is 
<<  the  King  againft  the  Inhabiiants^**  &c.  The  like  con* 
Cderation  obtains  in  equity  in  all  cafes  where  parifliioo« 
crs  arc  interefted  in  a  fuit :  they  are  coofidered  as  the 
real  parties,  though  the  churchwardens  and  overfecrs 
may  be  the  nominal  parties  {a).  This  differs  from  the 
cafe  of  a  corporator  {b)^  who  may  be  a  witnefs  in  any 
caufe  in  which  the  corporation  are  parties,  if  he  be  not 
perfonally  interefted  in  the  refult,  but  only  in  refpe£l  of 
the  common  corporate  fund.  Then  if  the  witnefs  called 
be  a  party  to  the  fuit,  clearly  he  is  not  within  the  (ate 
ftatute.  adly,  Whether  or  not  in  form  a  party,  the  wit- 
nefs was  immediately  interefted  in  the  event  of  the  fiiil. 
The  cofts  of  the  appeal  and  the  burthen  of  maintaining 
the  pauper,  if  fettled  in  the  witnefs*s  parifli,  arc  charges 
on  the  rates,  by  which  his  quota  may  be  increafcd.  This 
has  always  been  confidered  as  inteieft  fufficient  to  ex« 
dude  fuch  an  one  from  being  called  by  his  own  parifli 


(•)  SrUgmaM*t  Jlnal,  hdex  f  CbM,  R^,  paffiflk 
(^)  V^e  PtahU  EvuUate,  149.  ifi. 
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to  give  ertdence  for  them ;  and  tnuft  therefore  be  fuEE* 
cient  to  proted  him  from  being  compelled  to  give  evi- 
dence sgainft  himfclf.  In  this  rcfpefl  the  cafe  is  verj 
diflferent  from  Rex  v.  Litt/e  Lumky  {a)i  where  the  pa- 
rifliioneri  who  was  compelled  to  be  examined  as  a  witnefa 
for  the  advcrfe  pariQii  was  hot  rated  at  the  time.  It  waa 
not  in  the  contemplation  of  the  Lcgiflature  when  the  j 
pafled  tfie  aft  of  the  46  Geo.  3.  to  compel  one  who  was 
dire£kjly  interefted  in  the  very  queftion  and  fuit  in  jttdg« 
meot  to  give  teftimony  againft  his  own  intereft.  The 
very  wording  of  the  a£l  (hews  that  they  looked  to  an  in- 
tereft in  fome  other  civil  fait.  They  declare,  «  that  a 
'*  witnefs  cannot  by  law  refufe  to  anfwer  a  qaeftioni-re^ 
*<  levant  to  the  matter  in  ifluey  the  anfwering  of  which 
*'  has  no  tendency  to  accufe  himfelf,  or  to  expofe  bim  t§ 
*^  penalty  or  forfeiture  of  any  nature  whatfoever,  by  rea- 
'<  fon  onljf  or  on  the  fole  ground,  that  the  anfwering  of 
<*  fudi  queftion  tnay  eftablifli  or  tend  to  eftablifli  that  he 
^*  owes  a  debt,  or  is  otbemvife  fubjeB  to  A  civil  fait,  either 
^  at  the  inftance  of  his  ntajefly^  or  of  any  other  perfon  or 
**  perfons."  If  this  cafe  come  within  any  of  the  words 
of  the  aQ,  it  is  within  the  exception  as  expofing  the  wit- 
nefs to  a  penalty;  for  it  fubjefis  him  to  a  diftrefs,  and  to 
perfonal  imprifonment  {b)  in  default  of  fufficient  diftrefs : 
(and  the  queftion  muft  depend  on  the  witnefs*s  intereft 
and  fituation  at  the  time  he  was  required  to  be  exa* 
mined :}  but  in  no  event  could  it  fubje£l  him  to  a  civil 
fttit  either  at  the  inftance  of  the  king  or  of  any  other 
perfon.  And  thefe  latter  words  fufficiently  ihew  that 
the  fuit  contemplated  by  the  zSt  was  one  to  be  afterwards 


1808. 
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{s)  6  TcTff  1{4^.  157. 


[b)  By  lUt.  43  £/is.  r.  t./  4. 
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itoS*       ioftitttted  againft  the  witads  himfelf  in  conliBqiiefice  oC 

Ti»  KiM«     ^^  CfUenee.  he  is  CMipeiled  to  gire  at  the  trials  aad  not 

jbeiSS^uat$  ^  ^^^  ^^  ''^  which  the  evidence  was  gives.    It  aevet 

^  ^   ,       oonld  have  been  made  a  donbt  before  the  ftatiite.  b«t  that 
w<ojirait« 

a  perfim  who  was  difeAlf  interefted  in  the  refult  of  the 
fiiat  in  jodgment  was  not  a  competent  witne(s  in  fappert 
of  his  intereft,  nor  was  compellable  to  be  examioed 
agunft  it.  Bills  of  difcoveiy  in  eqoity  weve  meant  to 
fepplf  the  defeA  of  the '  courts  of  law  in  this  lefped. 
There  are  cafes  in  the  books*  fach  as  TifU  v.  Gre9iH{a)t 
where  ic  is  faid  that  a  witneis,  though  he  maf  »  QiaU  not 
be  compelled  to  give  evidence  witich  would  fubjed  him 
to  a  civil  a£Uoo.  And  there  were  many  oth^r  decifions 
die  other  way.  The  Itacute  however  has  sow  difpofed 
of  every  fttch  objeAioo,  upon  which  alone  any  donbt 
could  ever  have  been  entertained  beCore  that  time.  [The 
cafe  of  Tie  Kif^g  v.  &•  Lawruia  in  Wincbefier  [V)  having 
been  referred  so  by  the  counilel  for  the  refpondent8»  as  in 
point;  where  on  aqueftion  of  fettlement  between  the  pa* 
stOies  of  S/.  Maurice  and  S/.  Lawremce  in  Wlneh^ir^  a 
pariihioner  of  the  latter^  who  was  rated  to  the  poor  there, 
*  was  fubpoenaed  by  the  adverfe  pariOij  and  compelled  to 
give  evidence  againft  bis  own  parifli,  notwithftanding  his 
objedlion  to  it«]  They  anfwered,  that  it  fecmed  as  if  the 
Witnefs  had  at  laft* waved  his  privilege;  for  the  coonfcf 
in  fttpport  of  the  order  of  Seffions  there  obferved  that  the 
witnefs  did  not  per/ifi  in  refuting  to  give  etidenee :  and 
Lord  Mansfield  oAly  faid  that  it  was  fcandalous  to  mak 
the  objeAion ;  and  that  in  cafes  of  that  kind  it  was  cea- 
fonable  that  the  truth  of  the  fvOs  (hould  be  fairl/  in- 
quired into,  and  that  was  a  ready  noaj  to  eome  at  it :  9 

(«)  %  U,  R^.  loot.  {h)  Burr*  &  C  588. 
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leafon  which  would  equally  apply  to  compelling  a  de-        iSo8* 
fendaat  on  the  record  to  give  evidence  againft  himfclf. 
And  as  to  the  cafe  of  Cox  v.  WhatUy  there  referred  to 


TheKiNO 
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in  a  note,  at  one  wherein  the  fame  obje£)ion  had  been.  of 

owniled}  they  faid  it  was  certainly  a  miftakc:  as. 
appeared  by  the  following  note  of  it  j  which  was  now  read 
in  court. 

<<  C$x  V.  JTbaJky  and  otters^    fittings  at  Wejlminjlir 
after  Mkh*  ^119*  before  Lord  Mamfitld  C.  J.    It  was 
an  aAion  by  the  mafter  of  a  tavern  for  a  dinner  provided 
by  the  joint  order  of  eight  perfons,  four  of  whom  were 
made  defendants  in  that  a£lion.    The  plaintiiF  called 
one  of  thofe  who  was  not  fued,  to  prove  that  the  en« 
tertainoient  had  been  provided  as  dated.    The  witnefs 
himfelf  objeAed  that  being  a  party,  he  ought  not  to  be 
examined :  and  th6  objeflion  was  fupported  bj  the  de« 
fendant's  counfel.    On  the  other  fide  Mr.  Dunning^  for 
the  plaintiff,  faid  that  it  was  competent  for  the  plaintiff 
to  examine  any  witneffes  whofe  incereft  might  incline 
them  againS  him ;  although  the  wilncfs  might  by  his 
teftimony  charge  himfelf.     And  Lord  Mansfield  difal- 
lowed  the  objedion,  and  ordered  the  witnefs  to  be  exa» 
mined.    He  faid  that  a  perfon  againft  whom  a  bill  is 
^led  for  a  difcovery  cannot  demur  to  it  on  the  ground 
of  his  having  an  iotereft  againft  the  party  fo  calling 


n 


The  diiomey  General  and  Befi  contri.  As  to  the 
queflion,  whether  or  not  the  inhabitants  of  the  paiifli 
were  all  parties  to  the  fait,  it  muft  be  decided  by  look- 
ing to  the  title  of  the  appeal  as  it  is  entered  at  the  fef« 
fiont,  where  the  queftion  arofe,  on  the  objedlion  taken^ 
and  not  as  the  cafe  is  intitled  when  removed  into  this 

Court 
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1 8o8«        Court  by  cerHorari ;  and  there  the  churchwardens  and 

ThtKi  o?erfecT8  of  the  poor  of  the  pari(h  arc  the  only  partiet 

sgmi^         to  the  fttit  known  to  that  Court.    And  in  a  court  of 

Thi  Inhabitantt 

of  law  none  but  thofe  who  are  the  a^^ual  parties  to  the 

fuit  on  the  record  can  be  privileged  as  fuch  from  giving 
evidence,  when  called  by  the  adverfe  party,  now  that 
all  objedion  on  the  fcore  of  giving  evidence  againft 
their  own  civil  interells  is  done  away  by  the  ftamte. 
Therefore  there  feems  no  reafon  why  a  ceftui  que  fraft 
In  an  aftton  by  or  againft  his  truftee  may  not  be  called 
as  a  witnefs  by  the  adverfe  party.    The  cafe  of  The 
King  v.  St.  Lawrence  in  JVtnchefler  {a)  is  an  exprefs  au- 
thority to  ihew  that  a  parifliioner,  though  paying  to  the 
poor  rates  of  one  paiifli,  may  be  called  as  a  witnefs  by 
an  adverfe  parifli  litigating  with  the  other  a  queftion  on 
the  fettlement  of  a  pauper.     And  fo  far  as  the  trchnical 
ofcjeAion  goes  to  the  calling  a  parilhioner  as  a  witnefs 
who,  it  is  faidy  is  in  eflfe£l  a  party,  the  authority  of  that 
cafe  is  confirmed  by  The  King  ▼.  LittU  Lumiey  {a) :  for 
in  that  view  of  the  queftion,  it  is  immaterial  whether  the 
parifhioner  were  a£lually  rated  at  the  time.    If  the  in* 
habitants  of  the  parifli,  and  not  the  churchwardens  and 
overfeers  of  the  poor,  be  confidered  as  the  real  parties 
to  the  fuit,  the  only  diflFerence  between  one  who  is  rated, 
and  another  who  is  omitted  in  the  rate,  is  on  account  of 
his  interejl ;  which  the  ftatute  has  now  removed.    If» 
however,  rated  inhabitants  are  alone  to  be  confidered  as 
parties  to  the  fuit,  one  confequence  muft  follow,  which 
has  never  hitherto  been  admitted  in  practice,  that  the 
declarations  of  any  fuch  ighabitants  as  to  the  matter  in 
iflUe  may  be  given  in  evidence  by  the  adverfe  parifli ;  for 
even  the  declaration  of  a  mere  truftec,  being  a  nominal 

(«)  Burn  S.C.  %%%,  {b)  6Term  Ref%  157. 
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party  on  the  record,  was  held  in  Bauerman  v.  Radentus  {b)        l8o8« 
to  be  evidence  againft  his  ceftuy  que  truft.     Taking  him  ' 

however  to  be  a'n  inhabitant,  havine  rateable  property  in         agawfi 
tne  parilhi  for  which  he  is  rated,  and  therefore  as  being  of 

confeqiientially  interefted  in  the  deciCon  of  the  appeal> 
ftill  he  is  not  in  the  fame  fituation  as  a  party  to  a  fuit. 
He  is  not  bound  to  appear,  nor  to  take  any  notice  of  the 
proceedings  going  on  againft  his  pariQi :  the  inhabitants 
may  perhaps  eventually  be  called  upon  for  contributioa 
to  a  rate^  but  no  procefs  lies  to  compel  their  appearance 
in  court.  So  neither  can  the  judgment  aflFe£t  him  imme* 
diately.  Suppofe  the  pauper  adjudged  to  be  fettled  in  the 
witnefs's  parifli,  and  the  pati(h  refufe  to  receive  or  provide 
^or  him  \  the  pari(h  officers  may  be  indi£led,  but  not  the 
^itnefs  as  a  mere  parifliioner.  He  cannot  be  purfued  by. 
any  procefs  which  can  ifiue  upon  fuch  a  judgment,  as  a 
party  to  the  fuit  may.  rThe  cods  awarded  cannot  be  le- 
vied upon  him,  but  are  only  payable  out  of  the  general 
fund  by  the  parifli  officers,  and  they  alone  are  anfwerable 
for  the  payment.  The  making  of  a  rate  by  thofe  officers, 
cut  of  which  the  pecuniary  charges  of  the  cofts,  and  of  the 
future  maintenance  of  the  pauper  fettled  upon  them,  are  to 
be  defrayed,  is  a  matter  altogether  collateral  to  t^e  judg* 
ment  of  the  Seffions.  Neither  does  it  follow  neceffarily  that 
the  witnefs  will  be  perfonally  amefnable  to  the  remedies 
given  to  enforce  payment  of  the  rate ;  for  he  may  rid  him- 
felf  of  any  perfonal  refponfibility  by  removing  out  of  the 
pariO),  though  his  property  might  be  affefied  by  it :  but 
that  objedion  goes  merely  to  his  intereft,  which  is  re^- 
moved  by  the  late  a£t.  At  any  rate  the  intereft  of  fuch 
a  witnefs  in  the  queftion  is  very  remote  ;  and  it  would 
be  a  ftrange  conftru£lion  of  the  z&,  to  fay  that  it  (hall 
not  flicker  one  who  has  a  dlre£l  intereft  19  refuGng  to 

(«}  7  'term  Rep,  66|« 
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i8o8.        anfwer  a  qucflion  which  will  certainly  fubje£l  him  to  so 
"  zCtion  for  a  debt ;  but  that  it  (hall  (helccr  one  who  hat 

The  Kino 

^iz-nfffi         a  more  remote  intercft^  which  can  only  be  reached  by  a 
of  future  collateral  proceedings  which  he  may  avoid  altoge* 

ther  by  removing  from  the  parifii*  The  exceptions  In 
the  ^G:  as  to  not  compelling  a  witnefs  to  accu/e  himfcif 
of  any  offence  or  to  fubjt^l  himfelf  to  any  penalty  or  fir* 
feiiure^  can  in  no  f<\iroon(lrudion  of  the  word  penalty^  as 
there  ufed,  be  applied  to  the  remedies  given  for  coUeQ- 
ing  the  poor  rate.  And  they  urged  the  inconvenience 
which  might  enfue  from  holding  that  fuch  a  witnefs  was 
not  compellable  ta  anfwer>  (and  which  it  was  fuggefted 
had  occurred  in  the  particular  cafe]  if  after  giving 
evidence  which  prevented  the  removal  to  another  parifliy 
on  the  ground  of  a  Settlement  in  his  own»  the  adverfe  pa* 
rifh  (hould-  not  be  able  ro  avail  itfelf  of  that  teftimony 
when  the  removal  was  made  upon  that  evidence  to  the 
witnefs^s  parillu 

T^ke  Court  faid|  that  the  queftion  being  of  general  con* 
fsquence^  as  involving  the  conftrudion  of  the  late  afi, 
they  would  advife  upon  it  before  they  delivered  theii 
opinion.  And  Li  Blanc  J.  obferved,  that  if  the  SciGons 
had  been  aware  at  the  time  of  the  extent  of  the  queftion, 
there  would  have  been  no  difficulty :  for  if  the  witneit 
were  reje£led  on  the  ground  of  his  being  a  party  to  the 
fuity  his  declaration  of  any  fa£ls  touching  the  matter  m 
ifltie  would  neceffarily  have  been  evidence  againft  hioii 

Lord  Ellbnboroogh  C.  J.  .now  delivered  the  jiidg* 
ment  of  the  Court. 

This  Seflions  cafe  was  argued  on  Wtdtiefday  laftj  and 
the  Court  wiflied  to  conlider^  whether  the  very  ungra* 
cious  obje<2ioO|  made  by  a  rated  inhabitantx)f  the  ap- 

6  pealliig 
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pealing  parifli^  to  be  examined  as  a  witnefs,  when  called         i8o8* 
upon  by  the  refpondenca.  were  well  founded :  and,  on        ' 
confideration,  we  are  of  opinion  that  it  was.  The  parties         ageiKfl 

^        ..        ,     .  •  f.  .  A.  .The  Ii.iiabitaRtB 

appealing  before  the  court  of  quarter  femons,  as  appeared.  ^^f 

by  the  proceedings  returned  to  this  court,  were    the 
churchwardens  and  overfeers  of  the  parlfli  of  St.  Jilban  ; 
«lirhich  at  iirft  feenied  to  aSbrd  an  anfwer  to  the  objeflion, 
that  the  inhabitant  propofed  to  be  called  was  not  a  party 
to  the  proceeding :  but  in  reality  the  appeal  is  by  theoi 
on  behalf  of  the  inhabitants  of  the  parifhy  who  are  all  of 
chero,  paying  to  the  rates»  the  parties  grieved,  and  are  all 
4ire£ily  and  immediately  interefted  in  the  event  of  the 
proceeding,  by  which  the  maintenance  of  the  pauper  is 
to  be  fixed  on  them  or  removed  from  theih,  as  well  as 
tbe  cofts.     It  is  a  long  edabliQied  rule  of  evidence  that  a 
'party  to  the  fuit  cannot  be  called  upon  againft  his  will  by 
the  oppoCte  party  to  give  evidence :  and  we  think  that 
the  late  a£t  of  the  i^ih  of  the  king  does  not  break  xa 
upon  this  rule.    That  a£t  takes  away  the  right  of  objefl- 
ing  by  reatbn  only,  or  on  the  fole  ground,  that  the  an- 
fwering  the  quellion  may  eftabllfii  or  tend  to  eftabllfli 
4hat  the  witnefs  owes  a  debt,  or  is  other  wife  fubje£l  to 
a  civ9  fuit.     But  that  is  not  the  ground  of  the  prefent 
objection  :  nor  does  it  appear  to  us  to  have  been  the  in- 
dention of  the  legiflature  by  this  zQ.  of  parliament  to  alter 
the  fituation  of  parties  to  a  fuit  or  proceeding,  nnore 
elpecially  in  a  proceeding  fuch  as  the  prefent,  where  the 
jEtuation  oiHiUiard^  the  perfon  propofed  to  be  exambed, 
did  not  bring  him  within  the  words  of  the  a£l,  nor  the 
inconvenience  intended  to  be  remedied  by  it.    We  there- 
fore are  of  opinion  that  the  Sellions  have  properly  deter- 
mined the  party  not  to  be  compellable  to  give  evidence. 
And  that  their  order,  quaituQg  the  or4er  of  tjie  two  jofii 
.  4ce8|  mult  be  a$rmed.. 

Dd  a 
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0 

jv^Tsth.         '^^  ^^^  ^ain^  The  Jufticcs  of  Wiltshire. 

Thoush  an  ap-    HpHIS  was  a  nilc  Calling  on  thefe  juftices  to  (hew-caufii 

peal  again  ft  an       X  •       r  •  •«• 

order  of  remo-  whj  a  wnt  of  mandamus  (hottld  not  iflue,  coounand- 

tared  and^ad-  *  i^g  tbeoi  to  cntet  continoaoces  upon  the  appeal  of  thq 

^Iiuc*lfThe  ^'^  inhabitants  of  the  pariQi  of  Staurton  in  JTUtj  againft  a^ 

lUt.  9  Ge9.  K  order  of  removal  of  a  certain  pauper  from  Mere  to  Stout* 

€.  f.f  ^.,  and  '^      '^         0 

though  the  juf-    ton  J  and  to  hear  and  determine  the  faid  appeal. 

ticea  in  feflions  r      '   1    .  ^  •     -        r-   t  «t       > 

have  a  difcre-  Thts  was  founded  on  an  affidavit  of  tbe  appellant^ 

tcTdtuiminif "^  attorney,^  living  at  fFincaunton  in  Somerfeix  by  which  it 
Ibk  nodcTbas'  »Ppea"'«d  that  he  was  applied  to  by  the  pariQi  officers  of 
been  given  of      gtourton,  on  the  loth  of  JpHi  laft,  to  enter  the  appeal 

the  appellani's  ^  ^  *  "^"^ 

intention  to        and  get  it  refpited  until   the  nes^t  feffions;   in  confe- 

proceed  on  the       ' 

trial  of  fvcb  ad-  qucncc  of  which  notice  of  appeal  and  of  the  intendc^i 

lourned  appeal i  *.  .  v  r         .  rr* 

^etifchey  dif.  motion  to  rclpite  was  given  to  the  relpondent^  Tbat 
lit  fucii  adjoin-  ^hc  next  fcffions  was  held  on  the  zdth  o^April^  when  the 
wiiho^*rhearing  ^Ppcal  was  entered  and  refpited  to  the  Midfummer  fcfn 

jt,ontheground  (-qq.  which  was  held  at  Warminfier  on  the  1 2th  of  Juh^ 
chat  they  hive  '  ^  -^     -'. 

no  authority  to    On  the  2d  of  fuJ^  the  appellant's  attorney  learnt  for  the 

try  it  for  want  .  •'^'^  rr  / 

ofafufficitnt  fir{\  time  that  the  Scffions  had  made  certain  rules  fot 
to"t1Lrefp<md-  their  praf^icej  which  were  not  publiffied  till  after  the 
to'an^rolc^of  -♦'''^  feffions,  nor  afted  upon  or  officially  circulated  tiH, 
^^f^^^Xt^o  ^^  Midfummer  feffions,  by  which  it  was  reouired  that; 
feffiona  before,    qh  ^U  trials  of  appcals  the  notice  of  trial  was  to  be  eivea 

but  then  firft  ^^  .  •  •       t>   .  -^ 

a£ied  upon,  and  on  or  before  the  Monday  in  the  week  next  before  the^ 
known  to  the      feffions,  otherwife  the  notice  to  be  deemed  infuffictent  s 

t6mey*who*had    ^^^  ^*^'  '^^  '%  ^^^^^  ^^^  '^  *^  V^^  '^  ^h  ^^  ^Z^rf^^^- 

tZT^r^^  fl/pAi/f,  unlcfs,  &c.  That  on  Tuefiai  the  f^th  oijulj.^ 
this  c«ttrt  wiu  notice  of  trial  of  the  appeal  was  ferved  on  the  refpoudents 
^s  to  the  Sef-  at '6  o^clock  In  the  morning,  dated  the  day  before,  being 
comlnuanceV  &>  ^^on  as  the  (ignatures  of  tbe  parifli  officers  could  be 
^pjcu."*^       obtained.    That  the  ufual  noricc  theretofore  required 

in  fuch  qaie9  in  this  gnd  the  neighbouring  counties 
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was  gWen  in  this  cafe.  That  the  appellant's  attor- 
ncj  attended  the  MiJ/ummer  fefiions  on  Tuefday  the  lath 
of  July^  and  on  the  next  day  the  appeal  was  called  on, 
when  the  refpondents  obje£ted  that  the  notice  had  not 
been  given  in  time.  That  the  appellants  then  applied  to 
the  Court  for  an  adjournment  under  the  circumftances^ 
offering  to  pay  the  cods  of  the  day ;  but  the  Court  re« 
fufed  it,  thinking  they  had  no  power  to  do  fo.  Affidavits 
were  alfo  read  in  anfwer  to  this  rule,  alleging  that  th« 
pew  order  of  pradice  was  made  at  the  preceding  Janum 
«rp  feSions  held  at  Devizes s  and  that  notice  of  it  was 
immediately  after  promulgated  in  the  county.  That  the 
appellant's  attorney  lived  only  5  miles  from  Siourton^ 
though  in  the  county  of  Somerfets  and  that  the  litigating 
pariOies  were  ver^  near  to  each  other, 

Carrow,  22.  Williams^  and  Cq/berd^  (hewed  caufe  againft 
the  rule,  and  contended  that  the  magiftrates  were  the 
fole  judges  by  the  ad  of  the  9  Geo.  i.  c.  7*/  8.  of  what 
was  reafonabU  time  for  giving  notice  of  appeal;  and 
having  laid  down  a  rule  for  regulating  their  difcretion,  of 
wluch  notice  had  been  promulgated  at  two  preceding 
feffions,  all  perfons  were  bound  to  take  notice  of  it ;  and 
that  the  appellant^s  thinking  proper  to  employ  aq  attor- 
ney, who  happened  to  live  juft  without  the  bounds  of  the 
county,  could  pot  differ  the  cafe.  The  a  A  of  the  1 3  & 
14  Car.  2.  c.  12./.  2-  firft  gave  the  appeal  to  the  mnt 
Seflions,  which  has  been  conftrued  to  be  the  next  poffible 
Seffions :  after  which  the  Hat.  9  Geo.  |.  r.  7./  8.  dire£l(| 
that  <<  if  it  fliairappsar  to  the  juftices  that  reafonabk 
time  of  no.tice  was  not  given,  then  they  (hall  adjourn  the 
appeal  to  the  next  Quarter  Seffions,  and  then  and  then 
j^nallj  determine  the  famf.?  But  this  only  empowers  the 
iaikiced  to^mal^e  one  fucb  adjouromcnt  upon  the  ground 
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iSoS*        of  the  want  of  time  for  the  appellants  to  give  reafonablt 

-        notice  of  their  appeal ;  and  having  once  before  ezercifed 

czainfi    .     (hat  jurifdiAion  in  the  prefent  inftance^  they  had  no  aa- 

'  of  *"*     thority  to  make  a  fecond  adjcarnment  on  account  of  the 

"WiLTiHiBi.    fan^c  default.     But  if  they  had  a  continuing  jurifdidion 

in  that  rcfpe£l^ ;  yet'  as  it  could  only  be  legally  exercifed 

il  the  juflices  were  of  opinion  that  in  fzQi  there  had  not 

been  fufficient  time  before   the  Seflions  to  give  rea- 

fonable  notice  of  appeal  to  the  refpondent  parifli^  and 

they  being  of  opinion  that  reafonable  notice  might  have 

been,  but  had  not  been  given  in  the  particular  cafe^  the 

queftion  wafe  thereby  concluded^  and  this  Court  will  no( 

interfere  to  control  that  judgments 

The  Attvmif-General^  Jf^^h  and  Grants  ia  fnpport  cit 
the  rule,  were  ftopped. 

Lord  Ellbmborougu  C.  J.  The  magiftrates  cerv 
tainly  had  a  difcretion  to  ezercife  with  refpejl  to  what 
was  reafonable  time  for  giving  the  nettce  of  appeal  i  bni 
we  have  alfo  a  kind  of  vifitatorial  jurifdidioti  over 
.  themi  in  the  exercifc  of  fuch  a  difcr etSonary  power  \  atid 
we  think  that  ia  this  cafe  they  hare  not  ezercifed  that' 
difcretion  in  a  way  that  we  ought  to  give  tStBt  to  ;  bnt 
that  we  ought  to  interfere  and  correA  it*  Here  it  ap^ 
peared  that  a  new  rule  of  pra£Uce  with  refpe£l  to  giving 
notice  had  been  recently  made  by  the  Seffiona,  of  which 
the  appellant's  attorney  had  no  knowledgCt  bat  he  con* 
formed  himfelf  to  the  former  pradictf ;  andy  wider  tli€fe 
circumftatices,  it  would  be  too  much  to  coBClode  the  apa 
pellant«  from  having  their  cafe  heard. 

Per  Curiam^  Rule  abfdutti  (f  }< 

{a)  Thoftfgh  by  the  (lit.  13  ic  14  Cmt,  %,■  c,  t%.  the  appeal  was  to  ht 
legged  at  the  mxt  Quarter  Sefiiora«  yet  when  it  was  folodgedy  the  Jofticit 

<ni(bt  have  adjourned  it  toties  quoties  the  puipoiet  «f "ju^oe  required* 

yi* 
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Tide  tl»  cafe  of  The  King  v.  Lumley  Parip,  %  Sa/k.  605*    And  there  is  l8o9« 

nothing  in  the  ftac.  9  G,  i.  to  reftrain  their  general  power  in  this  refpe^y  - 

kot  rather  to  compel  the  adjournment  in  the  firft  inflance  where  rcafon"  The  Kino 

able  notice  has  not  been  givtn.    Vide  7T>e  King  v.  The  Jufikes  of  Buckings  Th?raftice» 

hamfiire,  3  Esfl^  34a.  and  The  King  v.  7beyufikit  of  Shr$fjhire9  (by  miftake  of 

^'nted  Staffordprtt)  7  £*A  549.  WiiTs«ia«. 


Butler  againji  Brushfield.  Mond^, 

T[^ARRTAT  (hewed  caufe  againft  a  rule  for  fctting   Bail  in  error  is 

J.VJL       -,  .  ^   J  t«  -^      r    not  neceflTary 

aude  an  execution  executed  pending  a  writ  of  upon  the  Aat. 
error:  and  the  queftion  was  whether  bail  in  error  (which  debt  on^toocT 
had  not  been  put  In)  were.neccflary  ?    It  was  an  aftion   conditioned  for 

'  '  *  the  payment  of 

of  debt  upon  a  bond  conditioned  for  payment  of  iiooA   vnoMyyandatfo 

for  perfuming mU 

at  a  certain  day,  and  alfo  for  performing  all  covenants  tovtnantiins 
in  a  mortgage  deed  of  even  date  with  the  bond ;  and  he 
cited  Dejbordes  y.  Horfey^  2  Stra,  95 9m  where  the  condi- 
tion of  the  bond  was  for  the  payment  of  money  on  fuch 
a  day,  heing  the  fame  fum  mentioned  in  certain  indentures 
tf  fuch  a  date  ;  which  latter  words  it  was  co&tended  by 
the  plaintiff  in  error  excufed  him  from  giving  bail|  be- 
caufe  the  words  of  the  Hat.  3  ^.  i.  ^.  8«  are  bonds  y^r 
payment  cf  money  only  \  and  that  was  a  bond  for  perform- 
ance of  covenants :  but  the  Court  held  that  bail  was  ne- 
ceflTary ;  the  material  part  of  tht  condition  being  the  pay- 
ment  of  the  money ;  and  the  other  words  being  only 
added  to  fliew  that  they  were  only  different  fecurtties  for 
the  fame  debt. 

.  Lord  Ellemborough  C  J.  There  the  bond  was  con- 
ditioned  for  payment  of  money  only  ;  but  this  is  for  per- 
forming all  the  covenants  in  the  mortgage  deed,  amongft 
which  there  may  be  many  covenants  bcfides  that  for  the 
payment  of  the  money. 

Per  Curiam^  Rule  abfolttte  («)• 

(«}  vide  a  Mutfr*  14.  and  Cmb.  at. 
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J^ft^^i.  The  Kino  azainji  Hubbard. 

Oneincuftody  HPHE  defendant  was  in  cuftodjr  upon  an  attacbmenC 
fornon-K^y-  ^^^  non-payment  of  a  fum  under  2c/.  found  due  by 

iroder^io??"*^  an  award^  which  had  been  made  a  rule  of  Court  5  and 
STrd  mtd/a"*  ^'^*^  ^*^  obtained  a  rule  for  his  difchargc  by  virtue  of 
■lie  of  Court,  U  thc  ftat,  /fiGeo.'i,  c.  12?.,  and  cited  Rex  v.  Stoiet(a\ 
fcis  diichafge  where  onc  in  cuftody  on  an  attachment  for  non-payment 
4iG§t^  3.C.  123.  of  cofts  under  the  ftat.  5  &,  6  f^.  isf  M.  e*  1 1./  3,  was 
fi^ed^Ti^wXi*  difchargcd  under  the  Lord's  AS  3a  Gto.  2.  c.  28./  13., 

•       • 

i^m  \^-  which  extended  relief  to  perfons  charged  in  execution  fof 
*"**  any  fum  not  exceeding  xoo/.     This  rule  was  now  re- 

filled by  Jervis  and  Dampier^  on  the  ground  that  the 
zOl  in  queftion  was  worded  differently  from  the  Lord's 
Ad»and  was  confined  to  relieve  prifoners  *'  in  execution 
upon  any  judgment^  for  any  debt  or  damages  not  exceed^ 
ing  2o/.  &c«  And,  on  adverting  to  the  words  of  the  fta- 
tute,  The  Court  were  of  opinion  that  it  only  extended  to 
perfons  in  execution  on  judgments  i  and  discharged  the 
rule. 

(«)  Crwf,  i}6» 
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C      AS      E      S 


ARGUED  AND  DETERMINED 


IN  TRB  ^ 


Court  of  KING'S  BENCH, 


ij»  * 


Hilary  Term, 


In  the  Fortj-ninth  Year  of  the  Reign  of  Gbo&gs  III. 


Wrioht,  Clerk,  <7m/»/?  Smythies,  Clerk.        rutjuvt 

^  I  ^HIS  wad  an  adion  brought  hj  the  prefent  ttStov  of  Where  fucccf- 
St.  Micbael^s^  Colchtfler^  againft  his  ptcdeccffor,  to   been  in  poOcf. 
recover  damages  for  dilapidations '  of  the  reaory-houfc,   ^^n  of  land  for 

®  ^  '  '    above  5©  years 

and  other  buildings  defcribed.     The  declaration  ilatedi   pad;  but  man 

^  ad  ion  for  diia« 

as   ufaal)    the   feifm   by   the   plaintifF  of    the  reflory   pidations    . 
and  premifeSy  and  that  the  latter  were  in  a  ruin^s  ftate.    prcfcnt^^fnft 
The  defendant  let  judgment  go  by  default  as  to  the   ^heiatereaor,it 

•'      ^  o         y  appearing  tbat 

redory-houfe.  and  pleaded  not  guilty  as  to  the  reGdue  theabfoiutc 
bf^the  grievance  complained  of.    The  property  in  dif-  the  fame  land 
pate,  confiftiog  dr^iually  of  a  dwelling-houfe,  a  ftablci   devifees,  6nce 

the  (lat.  9^/0-  s. 
r.  36.  and  that  no  conveyance  was  enrolled  according  to  the  ifl  fedion  of  that  a^  nor  any 
diipofition  of  it  made  to  any  college*  itz,  according  to  the  ^th  fe^ipn^  held  that  no  pre- 
fumptlon  could  be  made  of  any  fuch  conveyance  enrolled,  (which  if  it  exifted  the  part/ 
might  have  iheyvn,')  and  confeqoently  that  the  re£lor  had  no  title  to  the  land  ;  as  the  (latute 
avoids  all  other  grants,  &c.  in  trud  for  any  charitable  u(e  mide  ocherwife  than  A  thereby 
.diiedcd  I  aithoQgh  in  fad  it  iippeared  thatone  ofthofe  devifees  vvat  tUe  then  redtor,  and  ihas 
the  titk  to  ttie  rc^ory  was  ia  Baliol  Colitge^  Oxfirdt 

Vol.  X  £  e  flaughter- 
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1809.  flaaghter-houfe)  and  other  premifes,  appeared  at  the  trial 

^  to  have  been  devifed  by  one  Charles  Saunders  of  CokbeflerM 

Clerk, '  by  will  dated  the  ad  of  Auguft  1 7541  in  the  following  words ; 


Bm7*hie»  *'^  8*^®  ^^^  devife  all  that  Capital  mefluage  or  dwelling- 
Ckrk.  houfe,  with  the  ftable,  flaughter-houfe,  yards^  garden,  and 
other  appurtenances,  now  in  the  occupation  of  me  and  S.  N. 
unto  my  friends  G.  Weggey  C.  Gray  Efq.  and  the  Rev.  G. 
Kiiij9  all  of  Colcbe/Uri  their  heirs  and  affigns  fof  ever  i** 
having  before  given  an  cftate  for  life  in  the  premifes  to 
his  wife.  The  tenant  for  life  and  the  tbree  devifeesin  fee 
were  proved  to  be  dead.  No  truft  was  declared,  nor  any 
thing  elfe  contained  in  the  will  which  could  affc£l  thele 
premifes,  ilor  any  refidaary  dcvife.  But  it  appeared  that 
Kiliy^  one  of  the  devifces,  was  refior  of  this  parifii,  and 
that  he  and  all  his  fucceflbrs,  by  connivance  of  the  truC- 
teeSy  had  let  the  premifes  to  tenants  for  their  own  benefit. 
The  advowfon  is  in  Baiioi  College^  Oxford.  On  thefe 
fa£ls  Mdcdonald  C.  Bs  was  inclined  againft  the  plaintiff ''s 
right  to  recover  the  damaged  for  the  dilapidation  of  the 
buildings  in  difpute ;  coofidering  that  though  from  the 
length  of  time  that  the  fucceffive  redors  had  been  in  the 
receipt  of  the  rents  of  thefe  premifes,  it  would  have  been 
prefumed,  had  nothing  appeared  to  the  contrary,  that  the 
property  had  been  acquired  to  the  re£lory  by  fome  legal 
means  %  yet  as  the  manner  in  which  it  h^^d  originally  been 
acquired  was  (hewn,  it  appeared  that  the  fee  was  either 
19  the  heir  of  the  furviving  joint-tenatit,  or  in  the  devifee 
or  alienee  of  fuch  furvivor;  or  in  the  heir  at  law  or  de- 
tifee  of  the  teftator,  if  the  devife  were  void  as  being 
made  coIluCvely  to  evade  the  ftatute  of  mortmain.  How* 
ever,  the  learned  Judge  permitted  the  inquiry  to  proceed 
as  to  the  amount  of  thefe  dilapidations,  and  a  verdiA  waa 
found  fot  the  plaintiff  for  150/.  the  eflimated  amottot  of 

7  thiie 
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4i« 


the  dilapidation  of  the  redoryhoufe s  and  leave  was 
given  to  the  plaintiff's  coanfel  to  move  to  add  a  farther 
fu(h  of  ,  being  the  amount  of  the  dilapidation  in 

rcfped  to  the  premifes  in  queftion,  if  the  Court  fhould  be 
of  opinion  that  he  was  entitled  to  recover  for  thofe. 


x8o8. 


W»IBIfT» 

Clerk« 

SMTTHIItf 

Clerk. 


Ndan  accordingly  applied  for  a  rule  for  that  parpofe  In 
laft  Michaelmas  term,  and  dated  the  obje£lion  made  aC 
the  trial  on  the  part  of  the  defendant,  as  to  the  premifes 
in  difpute;  that  this  was  a  void  dcvife  within  the 
ftatutes  of  mortmain  :  to  which  it  was  anfwered  that  at 
the  redory  belonged  to  Baliol  College^  it  was  within  the 
{aving  of  the  4th  fe£tion  of  the  flat.  9  Geo.  2.  c.  36. 
which  confirms  difpofitions  of  lands.  Ice.  in  truft  for 
either  of  the  two  univerfities  or  the  colleges  thereof:  for 
which  the  Attorney-  General  v.  Tcncred  [a)  was  cited.  And  it 
was  contended  that  as  the  fucceflive  re£lors  of  the  parifli 
for  above  50  years  paft  had  had  poflefEon  of  thefe  pre* 
mifes,  a  conveyance,  if  neceflary,  would  be  prefumed 
from  the  tniftees  to  the  ufc  of  the  college  ;  and  that  th^ 
plaintiff,  the  prefent  reftor^  could  not  be  fuppofed  to  be 
in  poflefBon  of  the  title  deeds  of  his  patrons,  fo  as  to 
produce  them  in  evidence.  And  he  referred  to  Griffin  v. 
Stanhope  (3),  where  it  was  faid  in  argument,  and  not  de- 
niied,  that  <'  if  a  parfon  (hew  that  for  aoo  years  certain  land 
was  parcel  of  his  glebe,  it  is  not  therefore  of  necefBty 
that  the  other  (hould  produce  a  confirmation  from  the 
patron  and  ordinary ;  for  the  continuance  of  the  poffef* 
Con  makes  it  intendible  to  be  according  to  law  at  the 
time  it  was  made.''  So  in  Crimes  v.  Smith  (r),  though 
the  original  inftrument  of  impropriation  of  a  vicarage 


(«)  jSiM  351. 


{*)  Ct9.  Jsc.  456. 

£e  a 


(r)  XX  Rif.  4. 
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lono  22  JSc/L  4.9  with  condition  that  it  (hoald  be  co- 
dowcdy  was  flicwn  bj  the  defendant,  and  that  it  nercr 
had  been  endowed,  and  therefore  the  impropriation  was 
void  ;*  jet  as  during  atl  the  time  a  vicar  had  been  pre- 
fentedj  admitted,  inftituted  and  induAedy  as  one  right- 
fuUf  endowed,  it  was  refolved  by  all  the  Court  that  it 
fliottld  be  prefumed  that  the  Ticarage  in  refpc£t  of  con- 
tinuance was  lawfully  endowed. 


Garrow  and  Marrjat  now  (hewed  caufe ;  and  referred 
fliortlf  to  the  learned  Judge's  report,  as  decifire  of  the 
queftioD  }  die  devifs  being  abfolute  upon  the  £ice  of  it, 
and  no  proof  of  any  conveyance  enrolled  having  been 
made  by  the  devifees  or  any  of  them  to  the  re£lor  and 
bis  fucceflbrs,  without  which  no  title  could  be  derived 
to  them  fioce  the  ftat.  9  do.  2.  r.  36.  f.  i.  and  which, 
if  it  exifted,  the  phiuti6F  had  neceflarily  the  means  of 
(hewing.  And  that  in  the  abfence  of  fuch  proof,  the 
title  being  (hewn  to  be  out  of  the  re£lors  Coce  the  fta- 
tutc,  no  prefomption  could  be  made  in  their  favour  in 
exprefs  contradidion  to  the  provifions  of  the  a£L 


The  Cmri  (in  the  abfence  of  Lord  ElUnboreugb^  who 
was  ill)  were  clearly  of  this  opinion;  and  Shepherd  Serjt, 
who  was  to  have  fupported  the  rule,  yielded  to  that 
opinion,  without  arguing  the  cafe.  ^ 

Rule  difcharged« 
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Spurrier  aminjl  Vale.  Tueptu 

7N  debt  for  the  penalty  of  5/.  given  by  the  ftats,3  G.  r.  In  debt  for  a 

r.  II.  and  5  kg  jinn,  for  ufing  a  gun  and  dog  for  JhcxamHawY, 
Villing  game,  it  was  proved  at  the  trial  that  the  defend-  L'w  a^^al*' 
ant  (hot  a  pheafant  on  the   la  OtJoirr  1807  in  JwA-  ^'^"IJ'JJ; 
hanper  manor;  that  he  aftcd  as  a  gardener,  and  lircd  in  "»«"«"  from  «h« 

^  lord,  it  may  be 

a  houfe  belonging  to  Mrs.  Hiphuff.    On  the  part  of  the  prcfumcd,  if 

drfendant  a  regular  deputation  was  proved  from  Nevo  to  the  contrary. 

College  in  Oxjortl,  dated  2«th  of  March  1805,  and  under  wfj^^'b/h^ 

their  feal,  appointing  him  their  gamekeeper  for  hirch^  111^0^  of  t?*^ 

hanger  manor,  in  the  ufual  form,  to  kill  game  for  their  '°^^  ""^"  '*** 
*  ^        .  ^  ft.  3G.  t.f.IX. 

life.  In  anfwer  to  which  it  was  objefled,  on  the  part  of 
the  plaintiff,  that  the  defendant  was  not,  according  to  thd 
requifition  of  the  (latute,  '<  truly  and  properly  a  fervant  of 
the  lord  of  the  manor."  But  the  Ld.  Chief  Baron,  before 
whom  the  caufe  was  tried  in  Effix^  overruled  the  objec* 
"tion ;  coniidering  that  if  the  words  *'  truly  and  properly  a 
ferv<int"  were  to  be  conQrued  to  mean  *^dsmejlic  fervant/' 
corporations  pr  individual  lords  of  manors,  having  no  do- 
micile there  to  which  their  gamekeeper  could  be  attached, 
would  in  many  inftancea  be  deprived  of  the  benefit  of 
appointing  fuch  perfons ;  and  that  the  bona  fjde  appoint- 
ment of  the  defendant,  as  gamekeeper  of  a  diftant  manor 
belonging  to  the  ooUege,  fatisfied  the  ftatute.  It  was  next 
contended,  that  in  order  to  prote£l  the  defendant,  it  was 
neceflary  that  he  flioulJ  take  and  kill  game  for  the  fdle 
ufe  and  immediate  benefit  of  the  lord.  But,  fuppofing 
that  to  be  neceflary,  the  learned  Judge  was  of  opinion 
that  a  gamekeeper  regularly  appointed,  proved  fimply  to 
have  taken  or  killed  game*  was  ta  be  prefumed  to  have  fo 

£  e  3  done 
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lS09«        done  according  to  law,  (cfpecially  in  an  adion  on  a  pcnaS 

'  ftattttCy)  until  the  contrary  were  proved :  and  there  being 

^AJI         no  evidence  in  this  cafe,  that  the  defendant  was  killing 

game  for  the  ufe  of  any  perfon  other  than  the  lord  of  the 

snanori  he  advifed  the  jury  to  find  a  verdiA  for  the  dc* 

fendant ;  which  they  did  accordingly. 

In  lad  M'uhaelmas  term  it  was  moved  to  fet  the  verdi£k 
afide,  on  the  ground  of  a  mifdireQioa in  law;  there  being 
no  evidence  that  the  defendant,  who  was  admitted  not  to 
be  qualified  fuo  jure,  was  either  *<  tiuly'and  properly  a 
iervant  of  the  lord,"  or  <<  a  perfon  immediately  employed 
and  appointed  to  take  and  kill  the  game  for  the  fole  ufe  or 
benefit  of  the  lord/'  And  the  cafe  of  Rogers  v.  Carter  {a) 
was  referred  to ;  where,  though  it  was  held  that  a  lord  of  a 
manor  might  appoint  an  unqualified  perfon,  not  a  menial 
fervant  of  his,  to  kill  game  \  yet  it  feemed  to  be  underftood 
that  the  deputation  muft  be  confined  to  killing  game  for 
the  lord's  own  immediate  ufe:  and  though  fuch  a  perfon 
was  held  to  be  proteded  from  having  his  gun  feizedcvea 
oflF  the  manor  %  yet  it  was  confidered  that  he  was  liable  to 
the  penalty  of  killing  game  out  of  the  bounds  of  his  de-« 
putation.  So  here,  it  was  nectifary  for  the  defendant  to 
fhew  that  the  game  was.  killed  for  the  ufe  of  the  college 
by  which  he  was  deputed }  without  which  he  fubjeficd 
himfelf  to  the  penalty. 

In  this  term  StrpkerJScrjt.  and  Burrough  were  to  have 
.ihewn  caufe  againft  the  rule  %  and  Garrow  and  Marrjst 
were  beard  in  fupport  of  it.    fiut 

T/)e  Court  (in  the  abfence  of  Lord  Ellenhrwigb  who 
was  ill)  faidy  that  the  defendant  having  been  deputed 

(«)  %  mtf.  3«7.  390»  * 

gamekeeper 
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gamekeeper  by  t)ic  lord  of  the  manor,  it  might  be  pre-  i8o8« 
fumed  that  the  game  was  killed  for  the  ufc  of  the  lord,  if  - 

pothiog  appeared  ia  evidence  to  the  contrary,  ^gait^ 


Rule  difcharged. 


Vam< 


BowDEN  agairiji  Vaughan.  vr^nejd^^^ 


Jan,  a^ch. 


^HIS  va9  an  a£^ion  upon,  a  policy  of  infurance  on  Areprefenta- 


goods  at  and  from  Lijbon  to  London,    Previous  to  the  derwriters 


un- 
ac 


cffcQing  of  the  infurance  a  letter  had  been  received  by  fla-nM  p^^' 
the  plaintiff  from  his  correfpondcnt,  dated  Li/bon^  27th   i»cy  by  thtown- 
of  Qclober  1 807,  in  which  the  writer  advifes  him  that  he   board  ^Oiipy 
had  configned  to  him  i82iS  hides  by  the  Almlranti  J^elfin^   her  failing,  be. 
which  were  to  be  infured  5  Rating  that  (he  was  a  PorttA-  Jwc  u^npr^ 
luefe  (hip,  and  would  fqil  in  a  few  days.     This  letter  was  ^o^n^dolT^t* 
not  (hewn  to  the  underwriters  at  the  time  of  fubfcribing  conclude  him. 
the  policy  -,  but  the  broker  reprefented  thai  thejbip  was  to 
Jail  in  a  few  days  :  and  he  faid  upon  his  examination  at 
the  trial  at  Guildhall,  thi»t  if  it  had  been  reprefented  that 
the  (hip  was  not  to  fail  in  lefs  than  a  month,  the  infurance 
f ould  not  have  beert  effefJed ;  the  French  army  marching 
to  the  attack  of  Portugal  being  then  daily  expeded  at 
l.i/bon.    There  was  no  doubt,  therefore,  of  the  materiality 
of  the  reprcfentation  :  and  in  izSi  the  veiTcl  did  not  fail 
till  the  29tb  of  iJovember%  sind  was  (topped  by  the  enemy 

r 

on  the  .30th  before  (lie  left  the  Tagus.  Lord  Ellenhorougb 
C.J.  left  the  cafe  to  the  jury;  advi(ing  thfm  to  con(ider 
that  the  perfon  by  whom  the^  reprcfentation  was  made  , 
was  the  9wner  oi  goods,  who  could  only  fpeajcof  the  fail* 
jng  of  the  vedel  from  probable  expeftation  9  and  that  if 
fuch  reprefentation  were  made  bona  fide,  it  (hould  not 
fonclttde  him.     And  the  jury^  being  of  opinion  that  the 

E  e  4  '^P^^* 


I 


BOWDI^N 

Vaugkah. 
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rfprefentation  had  been  made  bona  fide  on  probable  e»v 
pedationi  found  a  rerdi^l  for  the  plaintiQF. 

.  Part  now  qiOTed  for  a  hew  trial,  on  the  ground  that 
no  fuch  di(lin£^ion  appeared  in  any  of  the  cafes,  between 
a  reprefentation  as  to  the  time  of  failing  made  by  the 
,  owner  of  the  goods,  avd  one  made  by  the  fli^p  owner }  and 
that  the  effed  of  it  with  refped  to  the  underwriter  was 
the  fame,  whether  it  proceeded  from  the  one  or  the  oth^r.^ 
But 

The  Court  were  of  the  fame  opinion  with  ^he  Lord 
Chief  Juftice  at  the  trial,  that  a  reprefentation  as  to  the 
time  of  the  (hip's  failing,  made  by  the  owner  of  goods  on 
boa^d,  imuft  from  the  nature  of  the  thing  be  confidere4 
only  as  a  probable  expedation,  be  having  no  control  over 
the  event* 

Hale  refufed, 


jj^t^^         RoB^RTSoH  and  Another  againfl  Liddell  Bart. 
After  vcfidia  for  HP  HE  principal  point  in  this  cafiMiavyig  been  decide^ 

the  defendant,        X        ...        !••«..     trtr^/i  .  x  a. 

and  a  new  trial  With  the  plampffs  in  latt  Eafter  term  (<i),  a  queftion 

a^ciUon^'^  now  arofe  as  to  the  cods ;  on  which  the  fads  were,  that 
S\MiJftW  *^  defendant  had  obtained  a  verdift  at  the  trial,  and  the 
M  to  coft»  5  and .  Court  afterwards  erantedf  a  rule  for  a  new  trial  upon  the 

inilead  of  pro-  -^  ^  '^ 

ceeding  to  a  fe*  matter  of  law  I  but  inftead  of  proceeding  to  trial  a  fecond 

cond  trial,  tlw  ' 

parties  agree  to  time,  it  wat  agreed  to  put  the  facts  into  the  (hape  of  a^ 
fpeciaiiy  as  if  fpecial  cafi;  which  was  done  accordingly :  aod^afterar- 
at  the  trial ;  on  gumcnt,  the  poftea  was  awarded  to  be  delivered  to  the 

which  thepoftea 

m  afterwards  delivered  to  the  plaintiffs  $  they  are  enutled  to  the  cofts  of  the  firft  trial* 
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plaintiiB.     And  nothing  having  been  faid  as  to  coils  in         1809. 
the  rule  for  the  new  trial,  the  matter  had  taxed  cofts  for        — — 

^  .  FOB£«TlOir 

the  plaintiflF,  as  if  the  fpecial  cafe  had  been  originally  re-         a^ainfi 

Liuutx.t»* 

ferred  at  the  iirft  trial.  On  which  a  rule  nifi  was  obtained 
hj Hulhck  for  the  matter  to  review  his  taxation ;  contend- 
ing that  in  no  event  could  the  defendant  who  had  obtained 
a  verdid  be  liable  to  the  cotts  of  the  firtt  trial ;  for  the 
plaintiffs  could  not  be  in  a  better  condition  than  if  they 
bad  fucceeded  upon  a  new  trial;  in  which  event|  accord- 
ing to  Ma/on  V.  Skurray  {a\  and  Hankej  v.  Smith  (i),  ihey 
would  not  haye  beci^  entitled  to  the  gotts  of  the  fir|( 
trial.  ^ 

«  » 

Carr  oppofed  the  r\ile.     And 

The  Court  approved  oF  the  matte/s  taxation^;  faying^ 
that  the  defendant  had  no  caufe  to  complain ;  for  being 
In  the  wrong,  he  had  only  the  cofts  of  one  trial  to  pay  % 
whereas  if  the  caufe  had  gone  down  to  trial  a  fecond 
time,  he  would  have  had  his  own  cotts  of  the  firtt  trial  to 
have  paid,  and  all  the  cotts  of  the  fecond  trial^  which 
would  have  been  decided  agatntt  him.  That  !f -he  had 
conceded  any  favour  to  the  plaintiffs  in'  agrcfing  to  the 
fpecial  cafe,  inttead  of  going  to  trial  the  fecond  time,  he 
flUould  have  made  bis  bargain  with  them  about  the  cotts 
Sit  the  time  of  fuch  agreement* 

Rule  difcharged* 

U)  B.J^,  T.  200.  3.  IW7«r*,  395,  {h)  %T*rm  Kf^.  507. 
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^8o8. 


he  lists  ever  (ince  contini^ed,  the  defendants  applied  for 


^"fih!         Thomason,  jointly  with  Hipgip,  Pearson,  an(jl 

Hodges,  Afllgnees,  under  feparate  Commif* 
iions,  of  Underbill  and  Guest,  Bankrupts^ 
againji  Frere  and  Others. 

Two  of  three       'Y'HOMASON,  Underbill,  and  Gaefl  were  partners  in 
ing,butwit:»out  tradc  at  Birmingham^    to    whom   the   defendants, 

authority,  t« 

bind  the  firm  hy  bankers  at  the  lame  place,  advanced  money  from  time  to 

debt  due  to  *^  tunc.     On  the  ift  of  June  1807  the  balance  due  tp  the 

correfponde^nt  defendants  was  1800/.,  which  was  afterwards  incrcafcd; 

fiu'^Hvif  ^'Jo"'  and  Thomafon,  being  then  refident  at  Copenhagen,  where 

a  creditor  at 
home,  and  af- 
terwards hy  di-    fecurity  to  Underhill  and  Guefl  ;  who  thereupon  by  deei 

region  of  fuch 

correfpondent  of  that  date,  executed  by  them  only,  and  without  any 

exchange'in  the  authority  from   Thomafon,  but  purporting  to  bind  him 

fiJIUVpon  Ut  *^''°»  aflignpd  to  the  defendants  certain  fcheduled  debts 

agent  iieri,  duc  to  the  firm  of  Thomafon,   Underbill,  and  GueJ,  and 

which  wa«  ac-  ■'  '  J  ' 

cepced,  payable  amongft  Others  a  debt  for  1450/.  (the  fum  now  in  dif- 

lo  their  own 
order  for  the 
amount  of  the 
debt ;  and  then 
the  two  part- 
ners, having  in 

committed  adis   jgnorant  of  thIs  aflignment)  dt (iring  them  to  draw  a  bill  on 

cj  i'ndorfed  fuch    ^^^^^  ^^^  ^'^  ^S^**^*  ^"^^^  *"*  ^°-  *°  ^^'*^^  ^^^  ^^ 

biiiiothecre.      aoiount  of  their  debt  of  14C0/.5  which  bill  was  accord- 

.ditor  of  tht  firm  "^  • 

in  part  fatisfac-  ingly  drawu  at  two  months,  and  was  accepted  by  Dunlop 

tion  of  his  debt ; 
and  afterwards 

frparate  commiffions  were  fued  out  aftainft  the  two  partoerst  vrUp  weix  df cLired  bank- 
rupts, and  their  erTcds  aiTigned ;  the  other  partner  being  all  the  time  abroad.  Held,  ifU 
that  by  fuch  Indoritment  of  the  bill  by  the  two,  after  a£ts  of  bankruptcy  committed  by  themi 
though  before  the  commifTions  iffued,  nothing  paffwd  to  the  creditor;  for  the  bankrupt 
partner*  had  by  relation  ce^fed  at  the  time  of  fuch  indorsement  to  have  any  control  over  the 
joint  flock  as  partners,  »nd  therefore  could  not  bine!  either  the  property  of  their  aflignees  or 
of  their  foWent  paitncr.  «diy,That  the  folvent  partner  might  join  with  the  aflignees  of  the 
ctiier  two  in  maintaining;  an  action  for  money  had  and  received  to  recover  back  from  the  cre- 
ditor tiie  amount  of  the  bill  received  by  him  froo)  the  acceptor,  jdly.  That  fuch  creditor 
could  not  fet  otf  a  greater  demand  which  he  had  Upon  the  joint  firin>  though  icprtftnied  by 
th:  different  plamtiflFt. 

and 


pute)  from  Gamble  and  Co.  in  Ameriij,  On  the  3d  of 
OBober  1807  Underhill  and  Guejl  received  a  letter  of  ad- 
vice addrefled  to  their  firm  from  Gamble  and  Co.  (who  were 
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%ni  Co.  on  the  8th  of  O^ober,  and  returned  to  Underbill  f8o8* 

and  Gueft-^t  Birmingham  :  and  ^n  the  nth  Guefl^  with  — 

'                                           ^  Thomaiow 

the  aflent  of  Undirhill^  indorfed  and  delivered  it  over  to  and  Hircip 

....  *nd  Others 

the  defendants,  who  had  applied  for  it,  and  they  received  agaanfi 


payment  of  it  on  the  6th  of  Ditemter.  On  the  7th  of 
O^ober  1807  Underbill  and  Guejl  committed  a£l8  of  bank- 
ruptcy; on  the  19th  feparate  commil&ons  of  bankrupt 
were  taken  out  againft  them ;  and  on  the  26th  they  were 
declared  bankrupts,  and  the  plaintiffs  (Hfpgip^  Pearfon^ 
and  Hodges)  were  cbofen  their  refpe£tive  aflignees.  And 
thofe  aflignees  joined  with  Thomafonf  the  remaining  folr 
vent  partner,  to  bring  this  adion  for  money  had  and  re* 
ceived»io  order  to  recover  back  the  faid  fum  of  1450/.  fo 
paid  to  the  defendants  by  Underbill  and  Guejt  after  their 
bankruptcy,  by  virtue  of  the  deed  of  aflignment  executed 
before  by  thofe  two  partners  for  themfelves  and  their  ab- 
fent  partner  Thomafon.  And  it  further  appeared  that  at  the 
time  of  the  bankruptcy,  and  at  the  trial  of  this  caufe,  the 
partnerOiip  firm  of  Thomafon^  Underbill^  and  Gueft  was 
indebted  to  the  defendants  in  a  larger  amount  than  1450A 
for  which  this  a£lion  was  brought.  Under  thefe  circum- 
ftances,  Grofe  J.,  before  whom  the  caufc  was  tried  at 
Warwick^  principally  on  the  confidcration  that  the  part* 
nerfhip  firm  of  Thomafin,  Underbill^  and  Guejl^  whofe  in- 
terefts  were  reprefented  by  the  rcfpe£live  plainfeiflrs,  was 
indebted  to  the  defendants  in  a  larger  fum  than  that^ 
fought  to  be  recovered,'  nonfuited  the  plaintiffs.  Where- 
upon a  rule  nifi  was  obtained  in  the  lad  term  for  fetting 
afide  the  nonfuit,  and  for  a  new  criaL 

It  was  now  agreed  on  all  hands,  that  Underbill  and 
Gueft  had  no  authority  to  bind  their  abfent  partner 
Tbomafon  by  deed ;  and  that  the  bill  having  been  indorfed 
and  delivered  to  the  defendants  by  the  bankrupt  partners* 

after 


?*"f 


• 
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1809^        after  a£l$  of  baokniptcy  committed  by  them,  would  not 
.  bind  their  alliffDees,  whofe  title  would  relate  back,  fo  as 

Tbomasoit  ** 

and  Hjrcir     to  zffc€t  the  fliarcs  of  the  two  baoknipts.     The  remain* 

and  Others 

tfj^ainfl  ing  quedtons  were  then  refolved  into  thefe ;  firft,  whether 
the  payment  of  a  partnerfliip  debt  made  bj  the  two  part* 
hers  after  ads  of  bankruptcy  committed  by  them,  but 
before  any  commiOion  iflbed  thereon,  would  bind  the 
folvent  partner  abroad :  and  if  not,  2dly,  whether  this 
a£lion  brought  in  the  joint  names  of  the  folvent  partner 
and  the  nflignees  of  the  others  to  recover  the  whole  coald 
be  maintained,  when,  as  againft  Thomafon  at  leaft,  the 
defendants  were  entitled  to  retain  this  money ;  and  when 
the  firm  of  Thomafon^  Underhili^  and  Gueft,  which  (liil  (It 
^vas  faid)  remained  folvent,  and  was  reprefented  by  the 
feveral  plaintiffs  in  this  aclion,  was  now  indebted  to  the 
defendants  in  more  money  than  was  fought  to  be  reco* 
vered  from  diem. 

Clarke  and  Reader  now  oppofed  the  rule.  As  to  the 
firft  point ;  a  fecret  z€t  of  bankruptcy,  committed  by  one 
or  more  of  feveral  partners,  however  it  may  by  relation 
deveft  the  bankrupts  of  their  property,  as  between  them 
and  their  particular  creditors,  whofe  intcrefts  alone  are 
regarded  by  the  bankrupt  laws,  cannot  operate  as  a  dif- 
folufion  of  the  partnerOiip  with  refpe£t  to  third  perfohs 
dealing  with  the  whole  fimi  as  folvent,  until  the  public 
declaration  of  the  bankruptcy  by  t)ie  coqimiflioners,  and 
their  aflignment  of  the  eftate  and  effefls  of  the  bankmpt 
partners.  In  Smith  v.  Stokes  {a)  Lord  Kenyan  faid,  it  was 
not  the  a£l  of  bankruptcy  alone  (by  one  of  two  partners) 
that  difiblved  the  joint  tenancy,  but  the  ad  of  bankruptcy 
followed  up  by  the  commiflion  and  aflignment.    M^ 

there^ 


\ 
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therefore  the  indorfement  and  delivery  of  the  bill  in        1809. 
queftion>  part  of  the  partnerfhip  fund,  made  to  the  de-      thomasom 
fendants  by  Gutft  and  Underbill,  before  fuch  declaration    ^^;i^  o7htr ' 
and  affilnmcnt,  though  after  ails  of  bankruptcy  commit-         tf^««j* 
ted  by  them,  bound  Thomafin  their  folvent  partner ;  they 
appearing  at  that  time  in  the  eyes  .of  the  world  as  his 
partiiers,  and  as  ading  with  his  authority,  and  the  credi- 
tors who  dealt  with  them  as  partners  having  no  notice  of 
any  thing  done  to  diflblve  the  partner(hip.    It  is  clear  that 
after  the  a£ls  of  bankruptcy  conlmitted  by  the  two,  they 
would  have  been  the  agents  of  the  other  for  the  purpofe 
of  receiving  payment  of  a  debt  due  to  the  partnerfiitp ; 
and  by  the  fame  rule  they  mud  be  taken  as  his  accredited 
agents  to  pay  out  of  his  funds  that  which  was  juftly  due 
from  him  to  the  defendants.     2dly,  If  this  were  a  good 
payment  with  rcfpe£t  to  one  of  the  plaintiffs,  they  cannot 
recover  in  a  joint  aSion,  in  which  they  mud  eftablifh  the 
right  of  all  to  recover  the  whole  of  that  which  is  owing 
to  alL     h  joint  adion  cannot  be  maintained  by  thefe  par* 
ties  without  affirming  and  (hewing  that  it  is  a  partnerjbip 
demand  \  and  then  it  mud  be  admitted,  that  as  againfl: 
the  partnerfliip  the  defendants  have  a  greater  demand. 
The  joint  property  of  the  partners  is  liable  in  the  firft  in- 
ftance  to  their  joint  debts,  and  the  affignees  of  the  bank- 
rupts under  feparate  commifllons  have  no  claim  but  to 
their  (hares  of  the  furplus.    The  firm  of  the  three  part- 
ners being  in  legal  contemplation  ftill  folvent^  (no  com- 
mi(iion  having  ifltied  againfl:  Tbomafin)  he  has  a  right  to 
have  the  partner(hip  effciSls  applied  in  the  (irft  inftance  to 
the  difcharge  of  the  partner(hip  joint  debts  j  but  at  any 
rate  he  cannot  join  in  ^ny  a£lion  to  recover  hack  his  own 
(hare  which  he  was  compellable  to  pay  at  the  time.    In 
O  Smith 
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-1809.  Smith  v.  Stolei  (d),  joint  effeds  of  two  partners  had  cotne 
_.  ^  to  the  defendant's  hands  after  an  %Gt  of  bankruptcy  €om* 
ikid  HiFoi  p      mined  by  pne  of  them ;  and  it  was  held  that  trovet  wonU 

and  Others  '  • 

agmnfi  fiot  lie  bj  the  afijgnees  of  the  bankrupt  againft  the  defend* 
ant  who  claimed  under  the  folvent  partner.  The  £une 
point  was  ruled  in  Smith  y.  Oriell{b\  where  the  joint 
property  was  delivered  to  the  creditor  by  the  folvent 
partner  in  payment  of  a  joint  debt.  And  in  Smith  v. 
Coddard{c)  the  Court  determined  that  the  affigneesof 
bankrupt  partnetSi  under  a  joint  commidion)  could  not 
recover,  in  an  afiion  for  money  had  and  receitred,  monty 
which  had  been  paid  by  a  clerk  in  the  houfe  to  a  joint  ere* 
ditor  after  the  bankruptcy  of  one,  and  before  the  bank* 
ruptcy  of  the  other  partner.  Then  if  the  payment  would 
hare  been  good  as  to  the  (hare  of  the  partner  who  was 
folvent  at  the  time,  though  he  had  afterwards  become 
bankrupt,  a  fortiori.if  he  continue  folvent,  it  muft  be  bind* 
ing  upon  him.  But  further,  the  deed  of  affignment,  though 
void  againft  Thomafon^  would  be  binding  in  equity  upon 
Vrukrhill  and  Guejl^  who  executed  it  before  their  bank- 
ruptcy \  and  therefore,"  confidering  the  bill  as  indorfed 
afterwards  by  virtue  of  the  prior  aHignment,  the  afligneea 
of  the  bankrupts  ftanding  in  their  place  cannot  maintain 
this  equitable  adion  to  recover  back  even  their  two 
thirds. 

Vaughan  Serjt.,  Rough  Serjt.,  Morice,  and  AUott^  itt 
iupport  of  the  rule,  upon  the  firft  point,  argued^  that  the 
paftnerfliip  was  diflblved  by  the  ads  of  bankruptcy  com- 
ttiitted  by  two  of  the  partners,  (bHowed  up  by  the  fnb- 
fequent  cominiffions  and  affignmentSj  as  from  the  titne  of 

(•)  1  J5«j?,  363.  (*)  Jb.  3««*  (0  3  H  ^  ^«''-  4^5- 

fucb 


IN  THE  FORTT-NINTH  YfAR  OF  GEORGE  Itt.  423 

fuch  i&s  of  bankruptcy,  by  ncccflary  operation  of  hw        1809. 

vcftitij;  the  property  of  the  bankrupt  partners  in  the  af-        — 

fignees  by  relation  back.     And  if  the  partncrfliip  were     mdHipcip 

diffolved  at  tjiat  period,  then  no  aft  done  by  Undet-m      "j^^^)?" 

and  Gueji  could  bind  Thomafoni  but  the  indorfement  and         I^»«»«* 

delivery  of  the  bill  to  the  defendants,  made  by  the  two 

partners  after  their  bankruptcy,  was  the  fame  as  if  done 

by  mere  (trangers,    both  as  againft  Thomafon  who  was 

never  bound  at  all  by  the  deed,  and  as  againfl;   their 

aflignees  who  had  acquired  a  legal  right  to  the  debt  due 

from  Gamble  and  Co.  before  the  acceptance  and  delivery 

over  of  their  bill  to  the  bankrupts,  and  confequently  be^ 

fore  the  indorfement  of  it  to  the  defendants.    Gamble 

and  Co.  were  no  parties  to  the  alEgnment  of  their  debt 

to  the  defendants  by  the  two  partners  before  their  bank- 

tuptcy,  and  were  not  therefore  bound  even  in  equity  by 

that  affignment ;  nor  could  Underbill  and  Guefi  after  their 

bankruptcy  dimioiih  their  own  funds,  except  by  fuch 

payments  in  the  ordinary  courfe  of  trade  as  are  protefled 

by  the  (tat.  19  Geo.  2.  c.  32.  within  which  this  cannot  be 

ranged.     All  the  cafes  ciied,  to  which  may  be  added 

Fox  V.  Hanburj  {a),  were  difpofitions  of  the  joint  effeAs 

made  by  a  folvent  partner.     If  a  trader  cannot  difpofe  of 

his  eftate  after  an  aft  of  bankruptcy,  as  againft  his  own 

aflignees  under  a  fubfequent  commiflion,  becaufe  he  was 

.  thereby  devefted  of  all  property  therein  at  the  time  by 

relation ;  the  fame  reafon  muft  preclude  him  from  dif- 

pofing  of  the  property  of  thoft  who  were  in  partnerfliip 

with  kim,  of  which  he  muft  be  (qnally  devefted.  22  Mod. 

446.    Then,  adly^  As  to  the  form  of  the  action  ^  if  Tio- 

mafon  were  not  bound  by  the  deed  executed  by  his  part* 

tiers  without  his  authority  before  the  bankruptcy,  nor  by 

(it)  C«i^.  44S,  ^ 

thcxr 


^BXBIk 
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1 809*        ihtit  Indorfemeot  and  delivery  of  the  bill  after  their  bank^ 
""""^        ruptcy  to  the  defendants ;  and  if  the  operation  of  the 
«nd  h  re  IF     bankrupt  laws  be  to  clothe  the  affignees  of  the  bankrupts 
agaiffft        ^>^^  'U  th^ir  rights  as  from  the  time  of  the  z€t  of  bank- 
.  ruptcy ;  the  m<$ney  which  wai  due  to  the  partner&ip  mnil 
necclTarily  be  confidcred  as  havivig  been  reoehred  by  the  dc* 
fendants  to  the  ufe  of  the  folvent  partner  and  the  affignees 
of  the  other  twoiand  confequently  they  may  join  in  fuing 
for  it.  In  what  proportion  the  moliey,*when  received,  is  to 
be  divided}  or  how  it  is  to  be  applied,  can  form  no  quef- 
lions  at  law.     It  will  certainly  be  applicable  in  the  firft 
inftance  to   the    payment  of  the  joint  creditors,  -  and 
Thomafon  will  not  be  entitled  to  any  part  of  it  unlefs 
there  be  a  furplas  after  thofe  debts  are  fatisfied.     The 
ftatutes  of  fct-oflf  do  not  apply  to  a  cafe  of  this  kind, 
where  a  payment  has  been  made  by  bankrupts  after  an 
TiOi  of  bankruptcy  ;  and  if  the  defendants  be  not  entitled 
to  fet  off  againft  all  the  plaintiffs,  they  cannot  fet  off 
againft  any.     In  Dick/on  v.  Evans  (a),  the  defendant,  in 
an  a£lion  by  the  alTignecs  of  a  bankrupt  for  a  debt  due  to 
the  bankrupt's  eftate,  was  not  allowed  to  fet  off  ca(h  notes 
iffued  by  the  bankrupt  payable  to  bearer,  bearing  date 
before  the  bankruptcy,  without  (hewing  that  they  came  to 
jKisiiands  before  that  event;  for  afterw,ards  the  bankrupt 
could  not  bind  his  eftate  :  by  the  fame  rule  he  cannot 
pafs  any  property  in  a  bill  by  indorfement  after  an  a&  of 
bankruptcy.     In  Ridout  v.  Srough  {b)  it  was  held  that  a 
debt  due  from  a  bankrupt  before  his  bankruptcy  could 
not  be  fet  off  againft  a  demand  accruing  in  the  time  of 
the  affignees ;  fuch  as  the  receipt  of  money  upon  the  bill 
indorfed  to  the  defendants  after  the  bankruptcy  {c). 

(«)  ^Term  Rip^  yj.  [h)  Cvwp,  ig\* 

(ip)  Vide  Marfi  v.  Cbamhrs,  %  Strg,  IS34«. 

Gross 
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Grose  J:  (a).    It  ftruck  mc  at  the  trial  that  the  dc-        1 809. 
fendants,  to  whom  the  firm  of  Thomafin,  Underbii/,  and      thomabo* 
Gue/f,  reprefented  by  the  fcrcral  plaintiflfs  in  this  aflion,     and  Hipgip 
was  indebted  in  more  money  upon  the  balance  of  ac-         a^ahjf 
counts  than  was  fought  to  be  recovered  againft  them  in 
this  adion,  had  a  right  to  fet  oflF  their  demand)  but 
from  the  arguments  which  have  been  adduced  I  now 
think  that  if  the  contrary  be  not  eftabliflied,  it  is  at  leaft 
Tendered  fo  doubtful  that  there  ought  to  be  a  new  trial, 
in  order  to  have  the  cafe  more  fully  heard,  and  the  qucf- 
tions,  which  are  of  confequence,  more  diftinQly  brought 
before  the  Court,  either  upon  a  fp^cial  verdi£t  or  a  cafe 
referved* 


Blanc  J.  I  agree  that  the  caufe  fliould  go  to  a 
new  trial.  It  requires  further  time  and  attention  to  fe- 
parate  the  fadls  and  the  law ;  and  if  the  defendants  be  fo 
advifed  they  may  apply  for  a  fpecial  verdi£l.  As  to  the 
form  of  the  a£lion  I  have  no  doubt :  two  out  of  three 
partners  commit  feparate  zGts  of  bankruptcy,  and  from 
that  time  the  parterQiip  property  is  by  operation  of  law 
▼efted  in  the  aflignees  of  Underhill,  and  in  the  affigneea 
of  Gueft^  and  in  Thomafon  the  other  partner.  After  the 
a£k3  of  bankruptcy  committed  by  Underbill  and  Guejl^ 
followed  up  as  they  were  by  commiflions  and  ailignments, 
they  ceafed  to  have  any  control  or  difpofition  over  the 
joint  property ;  and  therefore  their  indorfement  of  the 

bill  to  the  defendants,  after  fuch  a£ls  of  bankruptcy,  was 
made  1>y  perfons  having  no  authority  to  difpofe  in  that 
manner  of  the  partnerfliip  fund  or  property ;  and  the  pre- 
fent  plaintiffs,  in  whom  by  operation  of  law  the  whole  pro« 

« 

{a)  Lord  Ellenhmtgh  C.  J.  wu  indi^jpofed  and  abfent. 

Vol.  X.  F  f  perty 


Fixtt. 
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§809*'        perty  wag  vefted  from  that  time,  are  entitled  to  recover 
^  back  the  money  received  on  the  fail!  a$  money  received  to 

tnd  Hire  IP     the  ttfe  of  Thomafon  and  of  the  refpe^iive  affignees.   And 

and  Others  y* .        .      ^m      11^  r      te 

againft  then  the  queltion  is,  Whether  the  defendants  can  let  00 
a  demand  which  they  have  upon  the  three  partners  to  a 
greater  amount,  againft  the  claim  for  this  money  which 
was  received  by  the  defendants,  not  to  the  ufe  of  thofe 
partners,  but  to  the  ufe  of  Thamafon  and  of  the  feveral 
affignees  of  Undirbill  and  Gue/l  ?  It  appears  to  me  at  pre- 
leot  that  they  cannot  fet  it  off  {  but  the  cafe  (hould  go  to 
another  trial  in  order  to  have  it  more  folemnly  conlideredf 

Batlet  J.  I  am  of  the  fame  opinion.  The  defend* 
ants  claim  to  retain  this  money  under  an  indorfement,  bf 
Gueft  after  his  bankruptcy,  of  this  bilf  which  was  drawn 
before  by  the  firm  on  the  correfpondeots  of  GamUf  and 
Co.  for  a  partnerfliip  debt.  And  1  take  it  to  be  now  clear 
that  where  one  of  feveral  partners  commits  an  a€k  of 
bankrnptcy,  which  is  afterwards  followed  up  by  a  coin- 
miiEon  and  affignment,  he  has  no  longer  any  property  in 
the  partnerihip  effeds,  but  the  property  is  from  the  time 
of  fuch  a£t  of  bankruptcy  in  his  affignees  by  relation  and 
in  the  folvent  partners.  The  cafe  of  Ut^ue  and  OtberSf 
Affignees  of  Anne  and  Ifaac  Scciti  v.  RdHefton  (a),  is  an  ex- 
prefs  authority  upon  this  point.  There  one  of  two  part- 
ners, after  an  adl  of  bankruptcy  committed  by  him,  fcnt 
to  a  joint  creditor  a  bill  of  parcels  of  goocls  wJhich  he  had 
]u(l  before,  unknown  to  the  creditor,  depofited  In  a  ware* 
houfe  in  his  name,  and  who  immediately  after  xbe  tSi  of 
bankruptcy  took  pofleiEon  of  and  fold  the  goods  in  part 
payment  of  nis  demand  :  and  the  other  folvent  partner 
having  afterwards  become  bankrupt,  the  affignees  under 


(«)  \Burr,  2174. 

.A  a  joint 


•_«. 
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a  joint  commiflion  againd  both  brought  their  a£lion  of        1809. 
trover  againft  the   creditor,    aud  recovered  the  whole     ^  ' 
value  of  the  goods;  on  the  ground  that  when  they  were    and  Hiroip 

.  ..  ,  .       \  and  Other* 

delivered  by  the  joint  trader  who  had  committed  the  fird   '     ^gainft 

a£k  of  bankruptcy,  he  was  no  longer  to  be  confi^ered  as  a 

partner  fo  as  to  bind  by  his  a£l  the  property  of  the  other. 

So  here,  at  the  time  of  the  indorfement  of  the  bill,  Under* 

hill  and  Gug/i  had  no  control  over  the  partnerthip  efFe£ls ; 

and  the  defendants  could  not  acquire  the  property  in  the 

bill  from  thofe  who  had  no  control  over  it.     That  begets 

the  fecond  queftioni  Whether  if  perfons  wrongfully  get 

pofleffion  of  the  property  of  othersi  they  can,  when  fued 

for  itf  fet  off  a  prior  demand  upon  the  fame  parties  in 

right  of  whom  the  af^ion  is  brought  i     That  mud  ht 

determined  by  reference  to  the  ftatutes  of  fct-off:   but 

thofe  only  apply  to  cafes  where  there  are  mutual  debts 

and  credits.     Now  the  defendants  never  could  have  fued 

Thomafon  and  the  aSignees  of  Underhill  and  Gueft  fot 

this  debt ;  for  their  demand  was  againd  the  partnerfliip 

firm  of  Thamafin^  Underbill^  and  Gueft,     The  cafe  tliere^ 

fore  is  not  within  the  words,  nor  is  it  within  the  fpirit  of 

the  zOiz. 

Rule  abfolute* 


/. 


Doe,  on  the  feveral  Demifes  of  Elizabeth  Anne  n^tdn^^d^t 

Jan,  S5ttu 

Cox,  and  J.  Kay,  againji  Day, 

THIS  was  an  eje£tment,  tried  before  Lawrence],  at  Under  a  power 
todemifcfor  2I 

Gloucefierl  to  recover  certain  freehold  and  leafehold  years  in  poflef- 

,.-  ./,  r  Tk   1  10  i»i_    fion>  «nd  not  ih 

lands  in  the  pariflies  of /C0amar/^»  znd  SuppertoHf  which  reveifion,a)eafe 

dated  In  fad  on 
the  ijtb  0/  February  iSoti  habendam  from  the  S5th  Bf  March  next tnjulng  the  date  thereof f  is 
good  if  not  executed  and  delivered  till  after  the  a5th  of  March;  for  it  then  ukes  effed  as  a 
leaib  in  poffcffion  wUh  reference  back  to  the  date  a^uaily  exprtfled* 

F  f  a  the 
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1 869.        the  defendant   claimed  under  a  leafe  made  bj  Charles 

DorTTdcm      ^ifl^  ^^'"^9  deceafed,  the  father  of  E.  A.  CoXf  who  was 
Co«^         entitled  to  recover  the  freehold^  and  Kay.  her  truRee,  the 
Dat.         leaftholdi  if  the  leafe  made  by  her  father  were  not  good. 
By  indentures  of  leafe  and  releafe  of  the  8th  and  9th 
of  July  1790,  in  purfaance  of  an  agreement  made  pre- 
Tious  to  the  marriage  of  C.  TV.  Cox  and  Anne  his  wifCy 
the  freehold  premifes  were  limited  to  Charles  Cox,  the 
father,  for  life,  remainder  to  C  W.  Cox,  the  fon,  for  life, 
remainder  to  his  firft  and  other  fons  in  tail*  remainder  to 
his  daughters  in  tail :  with  a  power  for  the  tenants  for 
^  life  to  dcmife  the  premifes  for  any  term  not  exceeding 

^  21  years  in  pofleflion,  and  not  in  reverfion,  or  by  way  of 

futuFe  ttfe.  ^^nd  the  Ieafehold|  which  was  held  under 
one  of  the  prebendaries  of  Salt/bury^  was  conveyed  to 
tru(lees»  on  truft  to  permit  the  tenants  for  lives  to  receive 
the  rents,  and  at  their  requeft  to  make  underleafes  of  the 
premifes  io  like  manner.  Charles  Cox  being  dead,  a  leafe 
was  drawn,  dated  the  I'jth  of  February  1802,  purporting 
to  be  a  demife  from  C.  fT.  Cox  to  the  defendant  mf  the 
freehold  and  leafehold  in  queftion,  habendum  from,  the  l^fb 
of  March  next  enfuing  the  date  hereof  for  21  years,  at  the 
yearly  rent  of  800/.  .*  but  in  confequence  of  fome  diSer* 
ence  between  C.  W.  Cox  and  the  defendant,  the  leafe 
was  iiot  executed  by  C.  W.  Cox  till  the  27th  of  April 
i8o2.  Whereupon  the  learned  Judge  direded  the  jury 
to  find  a  verdift  for  the  plaintiff  for  the  whole  of  the 
premifesi  with  liberty  for  the  defendant  to  move  the 
Court  to  confine  the  execution  to  the  leafehold  ptemifes 
in  cafe  they  (hould  be  of  opinion  that  the  leafe,  as  to  the 
freehold,  did  not  take  effe£l  in  reverfion,  or  by  way  of 
future  ufe ;  thinking  that,  as  to  the  leafehold,  the  defend- 
ant  had  no  right  at  lawj  inafmuch  as  at  the  time  of 

making 


Dat. 


IK  THE  FORTY-NINTH  TeaR  OP  GEORGE  III.  47f 

maLing  the  demife  the  legal  eftate  was  not  in  C.  If.  Cox^        1809. 
but  in  his  truftees.  — • 

,  Do  I  ex  dem. 

Cox 

AUoit  accordingly  moved  in  lad  Michaelmas  term  to  ^^^^ 
have  theverdi£t  for  the  plaintiff  entered  for  th^  premifes 
included  in  the  prebendal  leafe  only  ;  on  the  ground  that 
the  leafe  of  the  freehold  only  took  effe£l  from  the  execu- 
tion and  delivery  of  the  deed  ;  which  being  after  the  25th 
oi  March  i8c2«  to  which  the  habendum  referred,  the 
demife  would  operate  from  a  day  then  paft,  and  not 
in  reverfion  or  by  way  of  future  ufe  :  and  that  the  words 
of  the  habendum^  ^<  from  the  25th  of  March  next  enfu- 
ing  the  date  hereof ^^^  «/ould  refer  to  the  a&ual  date  before 
mentioned^  namely,  the  x^th  of  February  1802,  and  not 
to  the  day  of  the  delivery.  The  inrolment  of  a  bargain 
and  fale  under  the  ftat.  27  M  8.  r.  16.  wiibtn  fix  months 
is  reckoned  from  the  date^  and  not  from  the  delivery  of 
the  deed.  Shep.  Touch.  221.  And  though,  fays  Lord 
Cole  (a)i  where  the  indenture  has  a  date,  and  is  delivered 
after,  it  (hall  take  tStOc  to  pafs  from  the  bargainer  from 
the  deUvery  ;  for  then  it  became  his  deed  \  and  not  from 
the  date :  yet  the  deed  muft  be  inrolled  within  fix  months 
after  the  date.  And  in  Butler  v.  Fincher  (^),  be  faid  that 
if  the  leafe  (which  was  of  a  freehold,  habendum  from  the 
day  of  the  date,)  had  been  delivered  after  the  firil  day,  it 
would  clearly  have  been  good.  Then  in  Clayton's  cafe(f) 
the  diflindion  was  taken  between  a  demife  from  hencem 
fortby  which  refers  to  the  delivery  of  the  indenture,  and 
from  the  date^  or  day  of  the  date^  which  (hall  be  taken  to 
be  the  awiual  date.     And  Hedley  v.  Joans  (d)  makes  the 

(*)  %  InJI,  674.  {h)  4  Bufftr.  3*.  6. 

F  r  3  fame 
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1809.        {ame  di(lin£iion  between  a  releafe  of  all  demandi  tiatil 

"""^         the  making  of  the  rcleafe,  and  until  the  datestbereof. 
Do«  ex  dcm. 

Cox 
g^^  WilHams  Serjt.,  P«&r,  and  Hall,   now  oppofed   the 

lule.  This  is  a  leafe  under  a  power  to  demife  in  pof** 
feflion,  and  not  in  reyerfion ;  which  is  to  be  conftrued 
fttidly  ;  and  here  the  leafe  upon  the  face  of  it  purports 
to  grant  a  future  intereft.  It  is  no  anfwer  to  fay  that  the 
deed  not  haying  been  executed  till  after  the  25th  of 
March  i8o2»  it  did  not  take  tSt€t  before;  foj  if 
the  day  of  the  delivery  be  confidered  in  law  as  the 
true  date,  the  leafe  would  ftillbe  reverfionary»  as  the 
habendum  from  the  25th  of  March  next  enfuing  the  date 
would  then  refer  to  the  25th  of  March  1803.  \Le 
Blanc  J.  That  is  afluming  that  the  day  of  the  datc^XkA 
the  day  of  the  execution  of  the  leafe  mean  the  fame  thing.] 
It  does  not  fay  from  the  day  of  the  date,  but  from  the  date* 
The  date  of  the  deed  is  quite  immaterial ;  it  takes  its 
cfFeft  only  from  the  delivery.  In  Pugh  v.  The  Duke  ef 
Leeds  (a)  Lord  Mansfield  faid  that  the  date  of  a  deed 
means  the  day  of  its  delivery.  So  in  GoddarcTs  cafe  (4}. 
And  if  the  date'  be  to  be  reckoned  from  the  delivery  for 
one  purpofe,  it  cannot  be  reckoned  frpm  a  different  time 
for  another  purpofe.  The  authorities  cited  by  the  plain* 
tiff's  counfel  went  upon  the  conftrudlion  of  the  particu* 
lar  words  of  the  ftatute  of  inrolments. 

Dauncey  and  Abbott  contra  were  (lopped* 

Grose  J.  (c).    We  muft  conftrue  the  words  of  the 
indrument,  if  pofllble,  ut  res  magis  valeat  quam  pereat, 

(«]  Cciop,  '*T0.  (b)  1  Rtp.  5. 

{()  Lord  BlUttborwgh  was  abfcnt  irom  iodi/poritioa* 

according 
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according  to  the  rule  of  conftrii£iion  laid  down  ir.  I^gb        ^  Sopt 
V.  Tie  Dttke  of  Leeds*    Therefore  though  the  Icafc  took    _  — 

^  °       ^  ^  Do«  ex  dcm. 

cffe£k  to  psifs  the  intereft  only  from  the  delivery,  which  Cox 

was  not  till  after  the  25 th  of  March  next  cnfuing  the         ^Tf. 
date,  yet  the  period  of  its  commencement  will  then  have 
reference  back  to  the  adual  date-,  which  will  cure  every 
objefiion. 

Le  Blanc  J.  This  is  a  technical  objeflion,  in  order 
to  give  effeft  to  which  we  muft  infert  in  the  inftrument 
a  conftrudive  date,  which  will  avoid  it,  in  the  place  of 
an  exprefs  date  of  the  25th  of  Alarch  1802,  the  retaining 
of  which  will  make  it  good  with  reference  to  the  time 
of  the  adual  execution  of  t)ie  Icafe  on  the  27lh  of  Apiil 
in  the  fame  year :  but  to  put  fuch  a  conilru£lion  upon  1% 
would  hd  contrary  to  all  the  authorities. 

Bayley  J.  agreed ;  and  added  that  what  was  faid 
by  Lord  Mansfield  in  Pugh  v.  7he  Duke  of  Leeds 
was  with  reference  to  a  cafe  where  the  deed  Was  deli* 
'vered  on  the  day  of  the  date. 

Rule  abfolute.  • 


Knill  againjl  Williams.  'J^f^^L 

THE  plaintifF  deckred  on  a  promiflbry  note,  dated    a  promiffury 
^  ^  note  for  100/ 

Hereford,  ill  Jtril  1807,  by  which  nine  months  payable  to  the 

^  L       1  •     'it     plaintiff  or  or- 

after  date  the  defendant  promifed  to  pay  to  the  plamtin*,  jer,  and  origin- 
or  order,  ico/.,  for  value  received  fir  the  good  nuill  of  the  lefo^laiuerJ-^ 
ieafeandtradeofMr.V.Kmndeceafedi  and  alfo  on  the    '^^^^^Z^'dl^c 

next  day  upon 
the  fuMjeftion  of  one  of  the  parties  by  the  addition  of  the  wordi  for  the  good  will  of  the  /taft 
a^ii  trsJt  If  Mr.  F.K.  deceajed,  requires  a  new  ftamp  ;  fuch  words  bemj  material,  and  noC 
bavins  been  originally  intended  to  be  inferte^  and  omitted  by  miftake. 

f  f  ^  common 
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I  Sop.        common  counts.     At  the  trial  before  Le  Blanc  J.  at  Ktrn 
_f  fifd  a  ftampcd  note  was  ofieied  in  cridcnce,  corrcfpood« 

mgmti^  iog  in  its  terms  with  the  note  in  the  form  declaied  oo ; 
but  It  appeared  on  the  ezammation  of  the  fnbfcribing 
witnefs  to  the  note,  that  the  words  in  italics  were  added 
by  confent  of  both  parties  the  day  after  the  note,  the  body 
of  which  was  drawn  by  the  witnefs,  had  been  figned  and 
delivered  by  the  defendant  to  the  plaintiff,  without  any 
new  ftainp  s  and  that  the  witnefs,  who  had  drawn  the 
note  the  day  before  in  the  prcfence  and  under  the  direc- 
tion of  both  parties^  was  not  inftruded  to  infert  thofe 
words*  at  the  time.  Nor  was  there  any  evidence  in  the 
caufe,  from  whence,  (as  the  learned  Judge  obfeired  when 
the  matter  was  moved  in  this  conrt,)  it  could  have  been 
left  to  the  jury  to  colled,  that  it  was  the  intention  of  the 
parties,  at  the  fame  time  when  the  note  was  drawn,  to 
have  thofe  words  infertcd :  he  therefore  rejeAed  the  evi* 
dence  \  but  allowed  the  plaintiff  to  go  on  with  his  cafe  to 
fee  whether  he  could  fupport  his  claim  independent  of  the 
note  \  but  he  could  not.  And  the  defendant  was  alfo 
allowed  to  try  whether  he  could  impeach  the  cooGdera* 
tion  of  ^he  note }  but  he  failed  hi  that.  So  that  the  quef- 
tion  was  at  lad  reduced  to  the  validity  of  the  note,  whe« 
ther  receivable  or  not  in  evidence :  on  which  the  plaintiff 
was  nonfuited,  with  liberty  to  move  to  fet  afide  the  non« 
fuit,  and  by  confent  to  enter  a  verdi&  for  the  plaintiff  for 
the  aknount  of  the  note,  if  the  Court  Ihould  be  of  opinioa 
that  the  note  was  receivable  in  evidence*  This  was  ac- 
cordingly moved  in  laft  Mkha/tlmas  term,  and  a  rulQ 
granted  for  that  purpofe  \  againft  which 

Daunay  and  Puller  now  (hewed  caufe,  and  contended 
that  the  additional  words  were  materialj  becaufe  they 

confinod 
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confined  the  confidention  for  the  note  to  the  good  will 
and  trade  ofT.  Enill ;  and  it  would  hare  been  a  defence 
to  have  (hewn  that  no  fuch  conGderation  was  given :  and 
that  if  the  addition  were  material,  it  avoided  the  note  in 
its  original  ftate  }  and  the  former  ftamp  having  done  its 
ofiice,  there  ought  to  have  been  a  new  ftamp  as  for  a  new 
note :  for  which  they  cited  Mqfitr  v.  MilUr  (a),  Bowmam 
w.  Nicbol  {b\  and  Cardwell  v.  Martin  {c).  And  they  diftin* 
guiflied  this  from  Kerjbaw  v.  Csx  (J),  where  a  bill  had 
been  drawn  by  CMeroxi  the  id  of  Augufi  in  favour  o£ 
the  defendant,  who  indorfed  it  to  Kerfiaw^  by  whom  it 
vas  returned  to  the  defendant  on  the  ad,  upon  difcover* 
iog  that  the  words,  *<  or  order,"  were  wanting ;  fo  that  the 
bill  could  not  be  negotiated  by  indorfement ;  and  the  do* 

fendant  referred  the  plaintiff  to  Collier^  by  whom  the  words 

• 

ivere  inferted  on  the  2d  of  Auguft^  and  the  bill  returned  to 
the  plaintiff;  and  on  the  bill  being  afterwards  refufed  ac- 
ceptance, the  defendant,  on  notice  of  that  fa£l,  infifted 
that  it  was  a  good  bill  and  would  be  paid.  There  Lt 
Blanc  ].  left  it  to  the  jury  upon  the  hSt  of  the  defends 
ant's  having  immediately  indorfed  over  the  bill,  and  the 
other  circumftances  of  the  cafe,  whether  it  were  not  the 
original  intention  of  the  parties  to  the  bill  to  make  it 
payable  to  Cox  or  order ^  and  whether  thofe  words  had  not 
been  at  firft  omitted  by  mere  miftake  s  which  miftake  was 
correded  as  foon  as  it  was  difcovered ;  and  upon  that 
ground  the  verdiA  pafled.  At  any  rate,  they  faid,  the 
plaintiff  ou^ht  to  have  declared  on  th^  note  in  its  original 
ftate,  and  could  not  recover  on  the  count  ftating  it  as  a 
pole  drawn  with  the  additional  words« 

(a)  4  Term  Hep,  31Q.     5  7(rm  Reff.  367.  and  %  JL  BUc.  141. 

{V\  5  *ttTWi  Rep,  537.        {c)  ^  A||f|  19Q.  and  J  Caa^b.  N,  F.  Cmf,  79. 

{d)  3  i^.  iV.  ?.  CaJ.  246, 

Abbott 


433 
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i8o9»  Mat  and  Lord  in  fupport  of  the  rule  faidi  that  the 

r7~  only  quedion  Was,  whether  the  note  wcr6  receivable  in 

«i*i*i»fi        evidence :  for  if  the  alteration  were  immateriaL  fo  as  not 
to  affcft  its  validity,  it  being  ftatcd  to  be  for  value  re* 
/  ceived,  the  plaintiff  would  be  entitled  to  recover  upon  one 

or  other  of  the  coants.  They  then  inGfted  that  the  aU 
teration  did  not  vary  the  legal  cffeCi  of  the  note,  but 
merely  introduced  the  original  confideration  for  which 
the  note  had  been  given ;  and  therefore  brought  the  cafe 
within  the  priDci|tle  of  Kerjbaw  v.  Co*,  which  was  a 
ftronger  cafe  than  this,  becaufe  there  the  alteration  varied 
the  legal  effefl  of  the  inftrument.  If  the  (lamp  ads  be 
not  in  the  way,  no  queftion  can  be  made  here  as  to  the 
validity  of  the  note  between  the  parties  on  account  of  the 
alteration,  which  was  made  by  their  confent,  and  in  con- 
formity  to  the  truth  of  the  cafe :  and  no  objeQion  has 
ever  been  allowed  upon  the  damp  ads,  unlefs  the  altera- 
tion has  been  fdch  as  to  give  the  note  or  bill  a  new  ope- 
ration in  fome  material  refped,  fuch  as  the  date,  tht 
parties,  the  fum,  or  time  of  payment,  making  it  in  effe£t 
a  different  inftrument.  [Lord  Ellenborough  C.  J.  In 
Ker/haw  v.  Cox  the  addition  was  allowed,  beqaufe  there 
was  evidence  that  the  added  words  were  originally  in* 
tended  to  have  been  inferted,  and  were  omitted  at  the 
time  by  mere  miftake ;  but  here  there  was  no  evidence 
that  the  confideration  for  the  note,  though  truly  fitted, 
was  originally  intended  by  the  parties  to  have  been  in* 
ferted.  Lt  Blanc  J.  The  witnefs  who  was  employed  to 
draw  the  note  faid,  that  if  was  mentioned  in  converfa* 
tion  between  the  parties  at  the  time  what  the  note  was 
given  for ;  but  he  had  no  dire£^ion  to  draw  the  note  in 
that  form ;  but  he  was  to  draw  it  in  the  common  way*} 

It  was  left  to  his  difcrction  to  draw  the  note  in  the  form 

he 
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he  thought  bed  ;  but  wheo  the  attention  of  the  parties         1 809. 
was  drawn  to  the  form  of  it  the  next  daf,  the  witncfs        ' 
vras  defined  by  them  to  add  thofe  words ;  which  words         *g^»^ 

.  Wl^tlAtft* 

defcribed  the  confideration  admitted  by  the  witneis  to 
have  been  fpoken  of  the  day  before.  This  was  therefore 
rufiicieat  evidence  to  have  been  left  to  the  jury  to  fitid 
that  fuch  had  been  the  original  intention  of  the  parties. 
£Le  Blanc  J.  It  appeared  clearly  that  (he  addition  of 
the  words  the  next  day  was  an  after-thought  of  one  of 
the  parties.] 

Lord  Ellenborough  C.  J.    The  firft  inclination  of 
one's  mind  is  always  to  fupport  an  inftrument  where  the 
tranfadlion  is  fair ;  but  when  we  find  fo  material  an  al- 
teration as  this,    made  after  the  inftrument  has  been 
ifltied,  I  do  not  know  where  we  fliould  ftop  if  this  could 
be  fuftained.     If  a  bond,  for  examplCi  were  conditioned 
for  the  payment  of  money  generally,  could  it  afterwards 
be  introduced  by  way  of  recital  that  the  money  had  been 
advanced  out  of  a  particular  fund ;  which  might  after- 
wards be  made  ufe  of  as  evidence  for  other  purpofes. 
Now  here  the  defei^dant  Williams  was  originally  liable  on 
the  note  for  vulue  received  generally,  without  fpecifytng 
in  what  that  value  confided ;  and  the  tStSt  of  the  altera- 
tion is  to  narrow  the  value  from  value  received  in  general 
to  the  value  exprefled  \  which  I  cannot  fay  is  not  a  ma- 
terial alteration.     And  this  is  not  like  the  cafe  oi  Kerjbaw 
V*  CoXf  where  by  miftake,  as  it  appeared,  the  bill  had  not 
been  drawn  according  to  the  intention  of  the  parties  at 
the  time,  and  which  was  brought  back  the  next  day  to  the 
drawer  to  have  the  impttftCt  execution  of  it  perfected. 
But  this  is  a  cafe  where  the  note  was  originally  drawn  in 
the  manner  then  agreed  u£on }  and  it  afterwards  occurred 

to 
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1809.  to  one  of  the  paitiei  that  the  particular  acoount  on  which 
the  oote  had  been  given  flumU  be  inferted  in  it;  aid 
which  was  done  the  next  day  accoiding  to  his  dtfiic. 
This  he  might  have  leqniied  as  eridence  for  him  agunft 
the  other  paity  of  the  trfie  confideration  of  the  note ;  or 
if  be  wilbcd  to  reftrain  its  circulation  at  large,  to  pot  it 
vppo  thofe  who  took  it  to  inquire  whether  that  conGdera* 
tion  had  exifted.  The  alteration  was  made  on  the  fd- 
lowing  day ;  and  if  it  might  have  been  done  then,  there  is 
no  reafon  why  it  might  not  be  done  at  any  fubfequent 
time :  and  if  in  this  inftance,  it  may  be  done  in  other 
inftances.  Such  an  alteration  therefore  cannot  be  ad- 
mitted without  a  new  ftamp. 

G&osE  }•  The  queftion  is,  whether  the  alterstioo 
introduced  made  it  a  different  note :  if  it  be  material,  it 
is  a  different  note :  and  it  certainly  is  material ;  for  it 
pomts  out  the  good  will  and  trade  of  F.  KniU  as  the  par- 
ticular confideration  for  the  note,  and  puts  the  bolder 
upon  inquiring  whether  that  confideration  had  pafled. 
The  obje&ion  may  prefs  hard  on  the  plaintiff*,  and  one 
cannot  but  be  forry  that  the  juftice  of  the  cafe  as  between 
thefe  parties  is  defeated }  but  the  very  alteration  fliews 
that  the  parties  themfelves.  were  not  fatisfied  with  the 
note  in  its  original  and  general  form,  but  the  particular 
confideration  was  required  to  be  pointed  out.  This  made 
it  another  note,  and  required  a  new  ftamp  j  for  waot  of 
which,  it  could  not  be  reeved  in  evidence^ 

.  Lx  Blanc  J.  If  I  had  thought  that  there  was  any  evi- 
dence on  which  the  jury  might  hfive  found  that  the  words 
afterwards  added  bad  been  originally  intended  to  hare 
been  infertedy  and  were  omitted  by  miftakej  I  fliould  cer- 

taiolj 
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tainly  have  left  it  to  them  fo  to  find ;  the  cafe  olKerJbaw        iSop. 


Knill 


V.  Cox  being  then  perfe£ily  frefli  in  my  mind :  but  accord- 
ing to  my  recoUe&ion  of  the  evidence,  it  was  impoifible  agaa^ 
for  them  to  draw  that  conclufion  from  it.  The  opinion 
which  I  delivered  in  Kerjbaw  v.  Cox  can  only  be  fupported 
on  the  ground  that  the  alteration  there  made  in  the  bill 
the  day  after  it  was  negotiated  was  merely  the  corre^ioa 
of  a  miftake  made  by  the  drawer  of  it,  in  having  omitted 
the  words  *'  or  order i*  which  it  was  intended  at  the  time 
ihould  be  inferted  \  lot  the  alteration  there  made  was  a 
very  material  one.  But  there  was  ftrong  evidence  in  that 
cafe  to  (hew  that  the  omiQion  of  thofe  words  was  by  mif- 
take ;  for  it  was  intended  to  be  a  negotiable  note,  and 
was  immediately  afterwards  indorfed  as  fuch ;  conIider« 
ing  that  it  had  been  drawn  payable  to  order }  and  as  fooa 
as  the  omii&on  was  difcovered  it  was  reAified  by  the 
proper  parties.  Here  the  alteration  was  plainly  an  after- 
thought :  and  then  it  brings  it  to  the  queftion  whether  it 
be  a  material  alteration  \  of  which  there  is  no  doubti  for 
the  reafons  which  have  been  afligned  by  my  Lord  and  my 
brother.  Then  being  a  material  alterationi  and  one  made 
upon  a  fttbfequent  agreement  the  next  day^  there  ought 
CO  have  been  a  new  damp. 

Batlet  J.  The  cafe  of  MafierY*  Miller  decided  that 
an  alteration  in  a  material  part  of  a  bill  after  it  has  iflucd 
makes  a  new  ftamp  neceflary :  and  this  was  a  material 
alteration ;  for  it  was  evidence  of  a  fad,  which  if  necef- 
faiy  to  be  inquired  into  muft  otherwife  have  been  proved 
by  different  evidence. 

Rule  difcbarged. 


CASES  IK  HILARY  TERM 


tI^IT  tb.         ^o^j  ^^  the  Demife  of  Thomas  Thorle y,  againjl 
^  Thomas  Thorley  the  Elder,  and  Booth. 


One  devifcs  all 

his  freehold 


TN  ejedment  for  a  meflliage  and  feven  acres  of  land  m 
eftaictohis  the  parifh  of  Dilhorn' in  Ztnffordfbire^  the  Icflbr  of  the 

nacuran'f^  plaintiff  claimed  as  grandfon  and  heir  at  law  of  John 
^^^T^difpcU  Thorlejy  who  died  about  21  years  ago,  having  firft  made 
^**t^ttl^  *^'«  ^*"»  ^^^^^  ^'^^  ^^^^  ^^  JVbt;«w*^r  1786,  whereby  he 
« ""k^fes^*        dcvifed  to  his  wife  Mary  Thorley  "  all  his  pcrfonal  eft«c, 

held  cbat  tbu      and  likcwifc  aUhis  freehold  cttTLte,  during  her  natural  Uh 

only  save  her  a 

power  to  Ua'oe    and  alfo  at  her  difpofal  afterwards  to  leave  //  to  nvhotth 

therefore  that  a  Jbeverjhe  piea/ed i*  and  made  her  folc  executrix.  The 
by^ffmenc  in  defendants  claimed  under  a  feoffment  from  the  faid  Marj 
her  mctime  was  5^^^/^^  ^h^  j^  Cmc^  ^jead,  made  on  the  28th  of  M^ij 

1787,  after  the  death  of  her  hufband  ;  whereby,  in  con- 
fideration  of  20/.,  (he  conveyed  to  her  fecond  fon  Thomas 
Thorley^  the  defendant,  a  houfe  built  by  him  upon  fome 
of  the  land  comprehended  in  her  hu{band's  will ;  and  af- 
terwards made  her  will,  dated  the  i  ith  of  yuly  1789;  in 
thcfe  words :  '*  I  leave  to  my  daughter  Mary  Thrlej  ail 
my  freehold  and  perfonal  cftate,  goods  and  chattels,  and 
all  that  I  have,  for  her  natural  life ;  and^  at  her  death,  I 
^  leave  to  my  fon  Thomas  Thorley  the  houfe  and  ground 

^  which  I  now  am  poiKfffed  of  for  the  care  and  manage- 

ment of  my  daughter  Mary  Thorley :  and  in  cafe  my  fon 
Thomas  fliould  die  before  my  daughter  Mary^  then  his 
eldeft  fon  John  Thorley  to  take  the  oare-and  management 
of  the  fame.  I  leave  to  my  fon  John  and  to  my  grandfon 
Thomas  Thorley  is.  to  be  paid  by  my  fon  Thomas  Thorley. 
Likewife  I  defire  my  fon  Thomas  Thorley  to  pay  all  my 
debts  and  funeral  expencea  at  my  death ;  and  I  appoint 

R.  WUlocl 
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R.  in/lock  and  Jn  Dana  my  executors.*'     Mary  Thorley        1809. 
the  mother  and  her  daughter  Mary  arc  both  dead.     The  " "    " 

houfe  mentioned  in  the  will  of  Mary^horley  was  part  of       Thokliy 
the  premifes  contained  in  the«willof  her  hulband.     And      Thoaikt. 
it  was  contended  at  the  trial  before  Lawrence  J.  at  Staf^ 
fordt  that  the  defendant  was  not  entitled  to  the  houfe 
conveyed  by  the  feofFment,  inafihuch  as  Mary  Thorley 
had  no  power  to  difpofe  of  the  lands  left  her  by  her  huf- 
band  in  any  way  but  by  her  loill^  and  not  by  any  inftru- 
ment  to  operate  in  her  lifetime :  and  the  learned  Judge 
was  of  that  opinion}  thinking  that  the  word  << /ravr" 
pointed  at  a  teftamentary  difpolition.     And  as  to  the 
other  houfe  mentioned  in  Mary  ThorU/%  will,  it  was  con- 
tended that  her  will  was  not  to  be  taken  as  an  execution 
of  the  power,  as  it  did  not  refer  to  the  power :  but  the 
learned  Judge  thought  otherwife  ;  and  directed  the  jury 
to  find  their  verdifl  for  the  plaintiff  as  to  the  premifes 
mentioned  in  the  feoffment;  giving  the  defendant  liberty 
to  move  to  enter  a  nonfuit  if  the  Court  (bould  be  of  opi- 
nion that  the  feoffment  was  a  good  execution  of  the 
power :  for  which  the  defendant's  counfel  relied  on  Tojw- 
linfon  V.  Detghton  {a)^  where  one  devifed  land  to  his  wife 
for  her  lifti  and  then  to  be  at  ber  difpofal  to  any  of  bis  chiU 
dr«n :  and  a  conveyance  made  by  the  wife  (and  her  fecond 
bolband)  by  leafe  and  releafe  and  fine  to  a  truftee  in  fee» 
to  the  ^ife  of  herfelf  for  life,   remainder  to  her  daughter 
ia   tail,    remainder  to   her  fon   in   fee,  was  adjudged 
a  good   execution  of  the  power.     And  on  3  Leon.yi. 
there  cited  1  where  the  devife  was  to  the  wife  for  life, 
<^  and  after  her  deceafe  flie  to  give  the  fame  to  whom  (he 
would ;"  and  this  power  alfo  was  held  to  be  well  executed 

by  a  grant  of  the  reveriion  in  her  lifetime.    And  thefe 

\ 

(«}  1  i*.  jyms,  149.  and  S.  C.  10  Mod,  31. 

6  •  .  cafes 
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iSo^.        cafes  were  again  mentioned  when  the  rule  for  entering  t 
^  nonfuit  was  mored  for  in  the  laft  term* 

Dos  ex  dcm* 

TaOBLBT 

TaoiLST.         Abhtt  and  Peale  now  (hewed  caufe  agatnft  the  nde, 
Aflaming  it  to  be  clear  by  all  the  authorities  {a)  t^t  the 
wife  took  only  a  life  eftate,  with  a  power  of  difpofition 
after  her  death ;  they  argued  from  the  words  of  the  de- 
▼ife  that  fuch  power  could  only  be  executed  by  nmU: 
fach  being  the  natural  meaning  of  the  word  Umw^  as 
applied  to  the  fubjefi-matterj  efpccially  when  coupled 
with  the  exprefs  eftate  given  to  her  for  Ufe^  and  that 
the  property  Ihould  be  at  her  difpofal  afterwards.   In 
Tamlinfin  v.  Dtghton  the   eftate  was  placed   in  more 
general  terms  at  the  widow's  dlfpofals  and  therefore 
included  a  difpofition  by  deed  as  well  as  by  will :  and 
the  word  then  only  marked  the  time  when  the  difpo* 
fition  was  to  take  eflFed;  i.  e.  after  her*  life  eftate  \  but 
not  the  manner  in  which  the  power  was  to  be  executed; 
as  the  word  leave  does  in  this  cafe.    Then  if  the  power 
were  meant  to  be  executed  by  will,  it  is  clear  that  it  could 
not  be  executed  by  deed.    By  reftraining  his  widow  from 
difpofing  of  the  eftate  otherwife  than  by  her  will,  the 
teftator.m^ant,  as  Lord  Eldw  obfenred  in  Reid  v.  Sber* 
fpld  (i)|  to  pfotc£l  her  againft  her  own  aA :  for  a  will 
bebg  in  its  nature  revocable  to  the  end  of  her  life,  (he 
could  not  bind  herfelt  by  any  previous  difpofition  of  the 
eftate  \  but  muft  continue  to  the  laft  to  retain  that  influ- 
ence over  the  feveral  objects  of  her  bounty,  whic^  it  was 
intended  to  give  her :  whereas  if  the  power  were  exe- 
cnted  by  deed,  it  could  only  be  revoked  by  referving  an 

(tf )  They  are  coUeded  hj  Mr.  Cw^  in  hb  Notes  to  tbe  Report  of  the 
cafiroff  ^mAtjm  v.  Dtghtw^  in  i  ^,  Wmt.  149. 
U)  ior«/;y«rif.370, 

14  exprcfir 
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cxprefs  power  of  revocation  (a),     sdly,   Suppofing  the        1809. 

power  not  to  be  confined  to  a  difpofition  by  will,  they      .  '   . 

,  .  DoK  ex  dcm* 

argued  that  at  any  rate  it  could  not  be  executed  by  a  feoff-      THo»t\r 

went,  which  by  paffiog'a  fee  in  pr«fenti  dcftroyed  her  own      Taortirl 

Hfe  eftate  to  which  the  power  was  annexed ;  for  then  it 

^as  no  execution  of  a  power  by  a  perfon  having  an  cftatc 

for  life  to  dlfpofc  of  the  eftatc  after  her  death.    In  Tom* 

Unfon  V.  Dighioni  the  execution  of  the  power  by  leafe  and 

releafe,  though  admitted  and  declared  to  be  irregular,  was 

f^ftahiedi  becaufe  it  did  not  touch  the  widow's  eftatei 

the  fird  ufe  being  to  the  widow  herfcif  for  life.     And 

sfhey  referred  to  the  difiinSlion  taken  by  Lord  Haft  iii 

lEdwardf  V.  Slatir  (6),  between  powers  collateral,  and 

fach  as  belong  to  the  land;  and  of  the  latter  fort,  between 

powers'  appendant,  and  in  grofs.     That  confidering  this 

te  be  of  the  latter  defcription,  it  was  deftroyed  by  the 

feoffment:  and  that   this  was  confirmed  by  the  fame 

learned  Judge  in  King  v.  Milting  {c)  \  where  he  faid^ 

fines  and  feoffments  do  ranfack  the  whole  eftate,  and 

pafs  or  exiingulfii,  &c.  all  rights,  conditions}  powers^  bo 

longing  to  the  land,  as  well  as  the  land  itfelf.     And  he 

agreed,  that  if  the  devifet  to  ^bom  the  power  to  fointure 

was  given  had  only  ab  cftate  for  life,  the  recovery  fuffcred 

by  him  would  hav«  barred  it.  . 


^Dauttcej  and  PulUr,  contri  i  refer ving  the  confideratioii 

iof  the  hd  potnt,*Lf  it  (hould  be  neceffary,  which  they  faid 

had  consQ  upon  them  by  furprize ;  contended,  as  to  the 

firil,  that  the  word  /eavi  did  not  neceffarity  reftrift  the 

execution  of  the  power  to  be  by  will ;  as  it  might  be  ufed 

{a)  Helt  V.  BoHdf  Frtt,  m  Chan.  474.  «&d  i  £f.  CaJ.  Akr*  34a.  and 
Batcher  v.  Curtit^  x  Frttm.  61. 

^    '    VoL.i  Gg  io 
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1 8op»        in  a  more  general  fenfe  with  reference  to  the  enjoy  nest 
^        7        of  the  eftate  after  the  widow's  death  &  ^and  there  was  no 
Th^Ltr      cafe  which  had  reftrlfked  the  method  of  executiDg  a 
Tmorley.      power  by  implication  where  it  was  not  ezprefsly  given  to 
be  executed  in  a  particular  way.    The  particular  mode 
of  execution  now  inGfted  upon  was  as  much  glanced  at 
in  Tomlinfon  r.  Dighton  by  the  word  <<  then^  and  in  the 
cafe  in  3  Leon.  71*  by  the  words  '<  afier  her  deceafe^  as 
here  by  the  word  Uavis  but  yet  the  difpofitions  in  both 
cafes  by  irrevocable  conveyances  inter  vivos  were  fup« 
ported.     The  cafe  in  3  Leon.  71.  is  alfo  reported^  though 
of  an  antecedent  termi  in  4  Leon.  41.  and  there  the  words 
creating  the  power  were  confidered  as  referring  to  a  dif« 
poCtion  by  will*    In  all  thefe  cafes  the  fubftance  of  the 
power  is  the  privilege  of  difpoGng  of  the  eftate  after  the 
death  of  the  firft  taker ;  and  fuch  powers  are  to  be  con* 
ftrued  liberally  as  to  the  mode  of  execution.     Then  the 
widow  had  the  abfolute  difpofal  of  her  own  life  eftate  in- 
dependant  of  the  power,  and  there  was  nothing  to  reftriA 
ber  from  difpoCog  of  it  during  her  own  life. 

Lord  Ellbnborough  C.  J.    This  queftion  arifes  on 

the  conftruflion  of  a  power;  and  if  by  conftruing  it 

liberally  be  meant  that  the  Court  fliould  give  to  the  party 

more  latitude  in  the  execution  of  the  power  than  the  per* 

£)n  who  created  it  intended  to  give,  I  entirely  difclaim 

any  fuch  authority.    If  we  can  collet  the  meaning  of 

the  devifor^  we  will  obfcquioufly  give  it  ttk€t ;  and  more 

particularly  if  that  which  appears  to  us  to  be  the  true 

conftf  u£kion  of  the  words  be  more  for  the  benefit  of  the 

party  for  whofe  fake  the  power  was  created,  than  that 

which  is  faid  to  be  the  more  liberal  conftrudion.    The 

dcvKbr  firft  gives  to  his.  wife  aa  eftate  for  hex  life,  and 
«  thea 
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then  be  fays  that  it  (hall  be  <<  at  her  dirpofal  afterwards        1809. 
to  kavt  to  whomfoever  (he  pleafes."     In  common  un-        — 

Dob  ez  dem* 

derftanding  the  word  leave  muft  be  taken  to  appljf  to  that      THotLtr 
feofe  of  it  in  which  a  perfon  making  his  will  would  na*      THoatir. 
turally  nfe  it,  namely,    by  a  teftamentary  difpofition* 
And  this  mode  of  dtfpofing  of  the  property  was  moft 
for  th^  benefit  of  his  widow,  whom  he  intended  to  be- 
nefit by  confiding  to  her  the  power  of  difpofing  of  his 
property  after  her  death.     It  might  have  oyccurred  to  him 
ihat  if  he  gave  her  a  power  which  was  to  be  executed  by 
deed  in  her  lifetime,  (he  would  thereby  deveft  herfelf  of  > 
all  control  over  the  property,  and  be  difarmed  of  her 
power  to  attrafl  refpe£l  up  to  the  moment  of  her  death 
from  thofe  who  expe&cd  to  be  objeAs  of  her  bounty : 
whereas  by  confining  her  to  a  difpofition  of  the  property 
by  her  will,  which  would  be  ambulatory  until  her  deaths 
it  would  operate  more  beneficially  for  herfelf  by  attra£l- 
ing  rcfpe£l  and  protedlion  to  her  to  the  end  of  her  life. 
I  am  not  prepared  to  fay  that  this  is  a  power  fo  annexed 
to  her  e(iate  that  after  difpofing  of  that,  (he  could  not  ftili 
have  executed  the  power :  but  I  found  my  opinion  on  the 
word  leave^  which  (hews  that  the  teftator  meant  the  power 
to  be  executed  by  will  \  and  diflFers  this  cafe  from  Tcm/in/cn 
▼•  Dighion^  where,  after  the  life  eftate  of  the  widow,  the 
property  was  left  at  her  difpofals  and  the  determination  that 
fuch  difpofition  might  be  by  deed  in  her  lifetime  violated 
no  received  fenfe  of  thofe  words.    In  the  cafe  in  Leonard 
the  power  confened  on  the  wife  was  after  her  deceafe  to 
give  the  eftate  to  whom  (he  would  {  which  might  im- 
port  fomething  of  which  the  party  was  to  deveft  her* 
fclf  prefently :  but  the  word  kave  as  applied  to  a  difpofi- 
ttoa  of  property  enpbaticall  j  means  ij  vfitL 

G%%  G&osi 
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/ 

xScp.  Orose  J*     This  19  fimply  a  qurftion  of  intentioni  as 

-.      '     .  to  what  the  tcftator  meant,  after  i>iTina  his  widow  a  life 

Dot  ex  dem*  '  r^         «       "• 

TaoRttT       eftate  in  this  property,  by  direAing  that  it  (bould  be  "  at 

jRottir.      her  difpofal  aftcrw-irds  to  leave  it  to  whomfotver  (he 

pleafed  :'*  whether  he  meant  to  give  her  a  power  to  pafs 

it  away  by  feoffment  in  her  lifetime,  or  on)y  by  her  will^ 

which  would  retain  to  her  the  control  0T;:r  it  to  the  end 

of  her  life.    It  might  have  occurred  to  the  teftator  that  he 

was  giving  a  power  over  his  property  to  .be  executed  by 

one  who  might  be  under  coverture  again  ;  and  thercfoK 

he  might  well  intend  to  dircd  the  difpofition  of  it  by  fuclp 

means  as  would  at  all  events  fecure  her  control  over  it  in 

cafe  (he  furvivcd  her  fecond  hufband,  and  to  the  end  of 

her  life,  and  that  (he  (hould  not  be  able  to  debar  heriiqt/ 

of  this  control  by  any  zCi  during  her  life-;,  which  wou.1^ 

be  the  cafe  if  this  feoffment  could  take  effrd.     It  yrzj 

meant  to  protect  her  againft  her  own  a£l ;  which  coul4 

only  be  done  by  preventing  her  from  difpofing  of  thf 

property  during  her  life :  and  therefore  the  teftator 4u^ 

faid  that  it  (hall  be  at  her  difpofal  afterwards  to  leave  k 

to  whom  (he  would :  and  we  can  only  carry  his. apparent 

.intention  into  efft£l  by  faying  that  (he  could  only.  leave  it 

by  2i  te^amentary  afl.     If >  the  cafe  had  vefted.upon  the 

words  at  ber  iifpofat,  as  in  Ttmlin/on  v.  ZUglton,  thaX 

might  as  well  have  been  by  common  law  conveyance  as 

by  will :  but  the  word  leave  points  to  a  teftameotary  di(f* 

poiition  only  i  and  it  is  clear  that  the  teftator  meant  her 

to  pafs  the  eftate  by  her  will  only,  which  (he  might.re« 

Yoke  at  any  time  of  her  life  afterwards. 

V  • 

Lb  Blamc  J...  .I.am  of  the  fame^pinioiu « .Tbe;€afeif 
clear  upon  the  firft  point,  and  therefore  it  is  not  ncceflJiry 
40  gvtfi.  an  opinion  on  thc^o^tfi  though  if  it  were  ne« 

QtBktjf 
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cefliry,  there  is  not  ipuch  difficulty  in  it.     The  propfrty      .  iBopi 

is  "  tQ  be  at  her  dtfpofal  afternvardsP     If  tli«  words  had         '' 

•'^''       '^  Doicxrf?m. 

lifted  there,  any  inftrument  difpofing  of  it  after  her  Thoblkt 
death  would  have  been^thin  the  words  of  the  power;  Thoilst* 
apcording  to  the  cafe  of  Ijunl'mfon  y,  Djghton,  and  that  in 
Leonard,  But  the:  words  y^hich  follow,  **  co  leave  it,** 
Sec,  control  the  generality  of  the  preceding  words,  and 
Zrc  the  fapie  as  if  he  had  fdid  '*  to  leave  it  by  her  lajt 
to/y7.*'  It  is  argued  thit  (he  might  leave  it  as  well  by 
other  in(lruments  as  by  a  will ;  but  I  do  not  think  that 
the  word  leave  has  fo  extended  a  fignification ;  it  applies 
only  to  a  difpofition  by  will.  A  perfon  may  be  faid  to- 
difpofe  of  property  by  deed  as  well  as  by  will ;  but  no  one 
is  ever  faid  to  leave  property  by  dced^  This  mode  of  con^ 
ftruing  the  words  of  the  power  is  alfo  much  more  than 
the  other  in  favour  of  the  perfon  meant  to  be  benefite4 
by  it :  for  thereby  (lie  would  retain  her  power  of  difpoGng 
of  it  to' the  end  of  her  life,  and  fecure  to  herfelf  all  the 
time  more  influence  and  refpedl.  The  word  then  in  Tom^ 
tin/on  V.  Dighton  could  not  be  meant  to  apply  to  a  difpoG- 
tion  of  the  property  after  her  death,  but  muft  refer  to  fome 
inftrument  to  be  executed  in  her  lifetime,  and  therefore 
'only  marked  th^  period  when  the  difpoiition  was  to  take 
cifFect.  The  fame  may  be  faid  of  the  cafe  in  Leonard s 
And  the  word  give  there  ufed  applies  as  well  to  a  gift  by 
AteA  as  by  will. 

Batlet  J.  The  word  leave  as  applied  to  the  fubje£l: 
matter  piiniS  facie  means  a  difpoiition  by  will ;  and  if 
that  be  the  ordinary  fenfe  of  the  word,  we  who  are  no  v 
to  decide  upon  the  meaning  of  the  teftator  muft  fay  that 
he  meant  to  uft  it  in  that  fenfe,  unlefs  fomething  appears 
to  ihew  that  he  ufed  it  in  a  fenfe  different  from  the  ordi- 

C  g  3  nary 
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1809         oary  one:  bat  nothing  of  ihaC  fort  does  appear*    And 

*"""'        ^this  conftriiAion  it  confirmed  hj  the  confideratioo  that  if 

Xiiobi.it'     the  widow  were  confined  to  difpofe  of  it  bj  will,  (he 

TiiojtLir.      wonld  retain  the  power  of  difpofition  over  it  to  the  end 

of  her  life }  but  if  (he  might  difpofe  of  it  by  deed,  hav* 

iog  once  conveyed  it  aw^y,  (he  wonld  be  precluded  from 

the  ezercife  of  any  further  difpofing  power  for  the  le- 

mainder  of  her  life.    Then  if  this  be  a  power  to  difpofe 

of  the  property  only  by  will,  thai  being  different  from  m 

power  to  difpofe  of  it  by  dcedf  the  power  was  ill  executed, 

and  the  kflbr  of  the  plaintiff  is  entitled  to  recover. 

Rule  difcharged. 


SatMrd0f,  Aubrey  azainjl  Fisher  and  Others. 

Jam,  »8ih.  ^       ' 

Wh;re  bet  chit  jN  replevin  for  taking  fo  many  beech  poles  at  Henley 

tin'iher  by  t^e  ^^^^  wood  ID  ihe  parifli  of  Hambleden  in  the  county  of 

curtomorthc  Bucks,  the  defendants  avowed  the  uVxtig  under  a  war- 
country,  the  '                                                                 *^ 

general  lui  of  fant  of  diftrcfs  granted  by  two  juftices  of  the  peace  for 

law  appl-cable  .                               ,        .    r       .                    ... 

to  limbtr  trees  the  county  to  the  defendants  as  churchwardens  and  over* 

taches  uj>on  it,  f^crs  of  thc  poor  of  that  parifli  \  in  which  warrant  it 


the^propc'itlc^     i^^c'^cd  that  the  plaintiff  was  an  occupier  of  certain  lands 

andprmltges       j^    ^^^  jg,       ^^^   ^^^    j^,!-   „jg^j   f^^    j|jg    f  j 

•  of  timber  at  .0  r  '  /  — 

years  growth:     0/.  1 2/.  o^.;   for  non-payment  of  which,  on  demand,  the 

and  there  tore  ^  ^    j 

upon  an  ifTue  diftrcfs  was  granted.    There  was  a  fecond  avowry  for 

beech  trees  in  taking  the  fame  as  a  diftrefs  under  the  ftat.  43  Elh»  c.  2* 

i^MwiJd!  The  plaintiff  pleaded  fcveral  matters  in  bar.     ift.  That 

•ftcrbcing  teiicd  |jg  ^jg  tijg  occupier  of  certain  woodland  in  the  parifh. 

b  id  been  d»f-  *■  .     r  w 

Araintd  for  payment  of  a  poors*  rat«»  to  which  it  was  eontandtd  that  they  were  liable,) 
were  <  r  were  not  tlwher  according  to  the  coftom  of  the  county*  the  in.)uiry  Is  confined  to 
the  nature  oi  tne  wood  and  the  period  of  its  growth,  whether  of  ao  yeari|  an4no  evidence 
can  be  received  to  qualify  iu  charadlar  of  timbiTf  by  fliewing  that  it  was  not  deemed  to 
be  fuch  in  the  courtya  unlefs  the  tree  contained  lo  feet  of  folid  wood.  And  the  jury 
having  found  a  general  vcrdi^  for  the  plaintiff  on  that  iflue,  affirming  fuch  trees  of  ao  years 
growth  and  upwards,  though  not  containing  10  feet  of-  folid  wood,  to  be  timber  by  tbe 
cuftom,  and  alfo  upon  another  iffue  negativing  them  to  hcfitlt^kU  am^riM^  wk^  t|is  flaU 
43  £ib.  r.  a.  the  Cpuit  refttfcd  to  grant  a  new  trial. 

for 
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for  which  he  was  rated  in  the  faid  fam  ;  that  the  wood  1 80^ 
growing  upon  the  faid  woodland  confifted  of  beecb,  oak^  aTV 
and  ajb  trees i  and  ih^t^etccer^ng  to  immemorial  cuftom  in  the  jigmKjk^ 
county  ^fiuckfy  where  the  faid  woodland  it  fituate^  the  faid 
beech  trees  were  and  are  timber :  wherefore  the  defend- 
ants  of  their  own  wrong  took  the  faid  goods,  &c.  zd. 
That  according  to  immemorial  cuftom  0/  the  hundred  ef 
De(borough  in  the  county  of  Buds,  in  which  hundred 
the  faid  woodland  is  fituated,  the  faid  beech  trees  were  and 
are  timber.  3dy  That  the  faid  beech  trees  were  timber 
according  to  the  cuflom  of  that  part  of  the  county  of  Bucks 
where  the  faid  woodland  is  fituated.  4th,  That  the  pro- 
duce of  the  faid  woodland  was  certain  wood  then  grow- 
ing upon  the  fame,  and  which  wood  was  not  faleable  un'<m 
derwoods.  There  were  other  general  pleas ;  on  all  which 
pleas  ifliies  were  taken  by  the  replication.  The  caufe 
was  tried  before  Heath  J.  by  a  fpecial  jury  at  the  laft 
aflizes  for  the  county  of  Bucks  $  and  the  learned  Judge 
afterwards,  upon  a  motion  for  a  new  trial,  made  his' re- 
port of  the  evidence,  in  fubftance  as  follows : 
* 

It  was  admitted  on  the  part  of  the  plaintiflF  that  fuch 
beech  trees  as  grew  on  the  place  in  queftion  had  been 
ufually  rated :  and  on  the  part  of  the  defendants,  that  by 
the  cuftom  of  the  country  beech  trees  were  timber,  as  oak 
and  a(h  trees  are.  (But  this  latter  admif&on  was  now 
explained  by  the  defendants'  counfel  in  court  to  have 
been  made  fub  modo,  according  to  the  explanation  of 
this  fpecles  of  timber  given  by  their  own  witnefles.)  For 
the  plaintiff  it  was  proved  by  old  perfons  ufed  to  woods 
and  timber,  that  bis  woods  at  Hambleden,  amounting  td 
1 16  acres,  were  ftocked  with  oak,  afli,  and  beech^  which 
bad  been  regularly  cut  at  from  40  to  50,  60,  and  70  years 
growth  and  upwards  \  and  the  woods  of  other  perfons  in 

G  g  4  that 
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1809.  that  part  of  the  countrf*  to  the  extent  of  1 3C0  acf06»  o^* 
."^~~'  der  the  particular  care  of  the  vitncflea  ezamined,  .wrfe 
agaiuft  under  the  fame  maaagemcot.  .The  larged  trees,  veie 
periodically  cut,  and  the  fmall  one^of  -bad  growth ;  bat 
none  of  thefe  latter  undec  60  jesu$  growth  1  aodjione^f 
any  defcription  were  e?er  ctu  fo  young  as  of  20  years 
growth..  That  beech  was  of  very  flow  growtbt.aod  fn 
ao  years  would  often,  be  not  larger  than  a  hedge  ftakr. 
Oak  was  conCdered  to  be  of  the  quickeft  growth.  The 
whole  (all  of  trees  of  the  plaintiif  were  deemed  by^  his 
feveral  witneift^  to  be  timber,  without  reference  to  the 
sneafurement  or  mode  of  meafuring.  That  uoderwoad 
or  coppice  was  cut  rery  differently  fromvwoods  of.  this 
defcription ;  underwoods  being  cut  hand  fnwah  or  clcaa 
off  from  the  ground,  leaving  (tandards  within  c^rtaiq 
jdillances:  whereas  in  thefe  woods  the  largeft  trees  were 
felled^  leaving  the  fmaller  one|  to  grow  up  in  fucceflioo  $ 
and  the  plaintiff's  woods  were  never  managed  as  uoderr 
woods.  That  all  young  trees,  a(h  poles  as  well  as  bee(^ 
poles,  were  called  fmall  timber  i  and  both  alike  (but  not 
oak)  were  meafured  by  the  caft  till  they  come  to  10  feet ; 
^nd  then  by  the  two  cafts  till  they  come  to  20  feets 
and  then  by  the  half  foot  till  they  come  to  30  f^et ;  and 
after  that  by  the  whole  foot.  That  the  mode  of  meafur* 
ing  made  no  difference  as  to  the  trees  being  reputed  tim- 
ber. That  fome  beech  was  ufcd  for  building}  others 
for  repairs  of  waggons,  &c.  That  the  price  of  the  poles 
varied  according  to  their  length.  In  buying  a  fall  of 
trees  altogether,  there  was  but  one  price;  but  it  was 
higher  if  the  trees  were  felefled. 

On  the  part  of  the  defendants,  it  was  contended  that 
the  beech  poles  in  queftion  not  meafuring  10  feet,  (whidk 
was  explained  to  mean  10  feet  folid  contents  of  woo^) 

diough 
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Ihoogh  of  from  40  to  60  year9  growth,*  were  uot'timhr       i^tsp. 

)iy  the  cuftom  of  the  country/ amd  were  therefore  to  be  ,   c 

conGdered  zBjakaUe  underwoods  s  «tid  they  alfo  fcli£<Uog         H^^s 

4)10  ufage  of  r^iog  fuoh  woods.     And  they  proved  by  « 

P^rfon.who  had  meafared  the  phinttflF'^  fall  of  wood^a 

^uckliDity  that  they  wero  all  called  beeeh  poles ^  tfnd  wq^ 

from  5  to  B  feet;  not  one  of  them  contained  10  it^% 

That  there  wa&a  dUiiii£lioQ  in  different  parUhes  in -ibf 

admeafuremtnt  between  beech  pples  and  btech  timbp^ 

It  was  ipcafured  by  cifts  up  to  10  feet,  and  beyond  that 

|>y  half  feet  and  feet :  25  feet  to  a  load  of  polts^  50  feet 

to  a  h>ad  of  beech  timber.   That  if  it  were  under  10  fcet^ 

it  was  no  timber  by  the  cuHom  of  the  couutty,  though  i) 

were  100  years  old  i  and  it  was  immaterial  what  was  the 

kind  of  tree,  or  its  age.     That  beech  timber  was  headc^ 

off  at  18  inches  girth  from  the  top.     All  the  witneflcSf 

howeverj  a4mitted  that  the  woods  iu  quedion  were,  ma- 

naged  differently  from  underwoods,  and  that  they  did  4iof 

coniider  theox  as  underwoods  or  coppice  1  but  they  werf 

known  by  the  name  of  beech  pol^s,  and.oot  beech  timber# 

That  tl^e  fame  rule  obtained  with  regard  to  a(h  as  to  beech« 

]Part  of  the  fall  in  f|ueftion  was  fold  at  19/.  a  loadV 

containing  25  feet,  and  was  ufed  by  different  manufac<* 

turers  for  mangles,  wheels^  and  other  purpofes ;  a  grea( 

part  was  faid  to  be  only  fit  for  firewood,  and  was  fo  uM 

till  within  thefe  4  years.     A  timber  merchant  in  that 

part  of  the  county  faid  he  had  never  fold  any  fuch  beech 

poles  for  any  except  tempprary  buildings ;  but  they  might 

b^  ufed  for  barn  floors ;  land  he  had  feen  very  little  beech 

Bieafured  as  timber- 

.  Thc^learned  Judge  told  the  jury  that  the  only  queftioa 
for  their  determination  was^  Whether  the  plaintiff's  wqo4 
were  faliabli  underwood  \  and  as  all  the  witncffes  agreed 

r'\  .t  that 
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1809,  ihat  it  was  not  underwood  at  all^  and  was  difierently 
AosRir  managed  and  clearly  diftinguiffiable  from  underwood^ 
Fmhbb  ^^^f  ought  to  find  a  general  verdiA  for  the  plaintiff; 
which  they  accordingly  did.  But  aa  this  was  a  new 
queftion  of  very  confiderable  importance  in  the  county^ 
he  gave  leave  to  the  defendant's  counfel  to  move  for  a 
new  trial  in  refpeft  of  any  of  the  iflfues  where  the  quef* 
tion  wasi  whether  or  not  it  was  timber :  his  own  opinion 
being  that  as  beech  was  admitted  to  be  timber  in  this 
county  by  the  cuftom  as  oak  and  afii  were  in  the  kingdom 
at  large,  the  common  rule  of  law  which  defignates  the 
latter  to  be  timber  at  20  years  growth,  without  reference 
to  its  dtmenfibns,  would  attach  on  beech  trees :  and  the 
whole  fall  of  trees  in  queftion  were  of  that  growth  and 
opwa'rds. 

*  Selbn  Serjt.  in  the  laft  term  moved,  accordingly  for  a 
new  trial,  and  denied  that  the  admiffion  made  on  the  part 
of  the  defendant,  or  the  evidence  given  at  the  trial,  went 
to  eftablifti -generally  that  beech  was  timber  by  the  cuftom 
of  the  county  of  Buch^  but  only  that  it  was  timber  when 
it  meafured  i  o  feet  in  the  girth,  when  it  was  of  growth 
and  bulk  fufticient  for  the  purpofes  of  buildings,  in  con« 
Craditlindion  to  fire-wood,  fence-wood,  or  wood  for  in* 
ferior  mechanical  purpofes ;  and  if  the  trees  in  queftion, 
which  were  of  lefs  than  10  feet  meafurement  and  unfit  for 
building,  were  not  timber  by*  the  cuftom,  it  followed  of 
neceffity  as  a  confequence  of  law,  that  not  being  timber 
by  common  law,  they  muft  be  faleahU  uhdcrnvood^  and 
therefore  rateable  within  the  ftatute  of  Elizabtib  :  and  in 
this  view  the  bearing  of  the  former  iflties  upon  the  laft  was 
material.    A  rule  nifi  was  granted  \  againft  which 

14  Wiljim, 
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Wilfon^  DampUr,  Hulion,  and  Peclwell^  now  ihewe'd         iSppw 
caufe.    The  mateiial  quedion  wa6»  whether  the  beech        •— * 
woods  in  queftion  were  faleable  underwoods  %  in  order  to         agaitjt 
make  them  rateable  to  the  relief  of  the  poor  within  the 
flat;.  43  EUz,  c.i^f.  i. :  and  as  the  particular  ftiention  of 
€eal  mines  in  the  fame  branch  of  the  a£t  has  been  held  to 
exclude  all  other  mineB,  fo  the  mention  o^faleakie  under* 
mtoods  only  muft  be  taken  to  exclude  all  other  woods. 
And  all  the  witncffes  proved  that  thefe  were  not  under- 
woods.  This  put  an  end  to  all  the  ifliies  refpeding  faleable 
underwoods.  Then  as  to  the  iflue, whether  thtftbeechtrees 
were  timber  by  the  cuttom  %  fuppofing  them  to  be  mate« 
rial  upon  this  record,  it  was  fettled  fo  long  ago  as  Lord 
Coke's  time  (^i),   who  was  a  Buckingbatn/hire  man^  that 
*beech  was  timber  by  the  cuftom  of  that  county,  which 
takes  its  name  from  that  fpecies  of  wood }  Buck  fignifying 
beecfi«  .  And  when  it  is  once  afcertained  that  any  parti* 
Cttlar  wood  is  timber  by  the  cuftom  of  the  county,  the 
general  rules  of  law  refpe£)ing  timber  attach  upon  it  as 
a  confequence  of  law,  amongft  others,  that  the  tree  af« 
fumes  the  denomination  of  timber  at  20  years  {b)  growth^ 
without  reference  to  its  girth.    But  this  is  an  attempt  to 
introduce  a  different  rule  asno  timber  in  the  county  oC 
Bueks^  either  with  reference  to  the  fize  of  the  tree,  ojr  th« 
manner  of  meafuring  it,  or  the  ufes  to  whicli  it  is  after- 
wards to  be  applied  ;  either  of  which  mdhods  would  be« 
get  an  ifliie  on  each  particular  tree,  whether  timber  or 
noty  and  lead  to  uncertainty  and  endlefs  litigation :  an4 
Lord  Hardwieke^  in  Walton  v.  Tryon  {c)y  exprcisly  dif« 

(«)  Ltftb9nn*%  cafe,  s  Roll.  Rtp,  355.,  %  RtH,  jSh'.  814.  anci  1  /ii/f. 
fS.  «•  and  vide  IUm  v.  SUnchmhamfitm  JuiaiiiMti,  3  Burr,  131a 

{h)  1 1^  643. 

{()  H^aifm  V.  7Vy»«,  before  Lord  Jfyrdnkie  la  1751^  3  Barm's  EoL 
l0v,  ^9  4*  and  s  GwiUim^  Sa/* 

claimed 
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i8o^        claimed  any  reference  to  the  pfe  of  the  wood  bj  way  of 

--  afcertaining  whether  or  not  it  was  timber;  and  faid  that 

W*'t"J        ^"  ^^'^  ^*^.*  45  ^d^'  3*  the  wood  ia  particularly  mcn- 

i.  f  *r        tisnedi  and  its  age  and  growth,  but  not  one  word  is  faid 

pf  the  ufe.$  and  that  t)ie  opinion  .of  all  tlie  Courts  upon 

the  cooftruAion  of  that  ftatute  had  beeq^  that  where  t}ic 

tr^e  is  timber,  tj  law  or  cufiom,  of  zo  jears  growth  or 

Bpwai(^s,  it  is  exempt  from  ti^he :  and  Lord  Coh,  io  his 

comnient  on  that  ft^tute^  fays  that  with  refpc£l  to  20 

years  4>eing  the  age  of  timber,  that  ftatute  was  declaratory 

of  tho  common  law.    OA,  aQi,  and  other  general  timbft 

wood  may  be  and  often  are  treated  as  underwood,  an4 

tl^l»  they  are  titheable  and  rateable  as  well  as  beech: 

but  all  the  witneffes  agreed  that  thefe  beech  woods  were 

not  treated  as  underwoods,  but  managed  quite  in  a  dif* 

ferent  way  as  timber.    Whether  any  wood  therefore  be 

faUabli  underwood  or  not  within  the  ftat.  pf  EGautbetb  de* 

pends  upon  the  management  ^n  -cutting,  and  not  Hpon 

the  fize  Qt  nature  of  the  wood.    Oak  and  a(h  are  fre* 

^uently  managed  as  underwoods  in  Kent^  and  are  cut  for 

Jiop  poloa  throughout,  large  diftri^s.    In  the  poor  foil  of 

4hia  fiart  of  Budinghamjbire  oak  or  aih  would  t^ke  50 

^ears  to  attain  the  growth  fufficient  to  meafurp  for  tiffin 

ber  in  the.  way  propofed  by  fon^.of  the  witpeflTes.    . 

^hAtorney-General,  SsUon  {Serjt.,  Bffi^  ,and  Frer^, 
contra*  The  evidence  was  not  that  beech  wag  limber  by 
the  cuftom  of  the  county  generally,  but  thiu  it  was  tim- 
ber when  of  a  certain  girth  pr.  dimevjion  containing 
10  feet  of  folid  contents^  which  made  it  applicable  to  the 
purpofea  of  building^  The  niode  of  treatorient  in  the 
I  mean  time,  till  it  arriTed  at  that  growth^  cannotsjofake^that 

timber  which  is  not.Aifih  ^by  laWf  non  does  di«  cuftom 
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depeod  upon  the  mode  of  treatment.  Then  if  the  cuRom 
be  fo  qualified  that  beecn  of  a  certain  fize  only  be  limber 
within  it)  until  it  grow  to.  that  fize,  it  mud  be  treated  as 
/aUable  underwood^  and  rateable  accordingly.  But  the 
karned  Judge  told  the  jury,  that  as  beech  might  be  tiniber 
by  the  cuftom  of  the  county,  he  would  take  upon  himfeif 
to  fay,  in  conformity  with  the  rule  of  law  rcfpeding 
timber  trees  in  general^  that  it  became  timber  at  20  years 
growth.  Whereas  that  which  (lands  upon  cuflom  dniy 
inu(t  be  taken  with  all  the  qualifications  of  the  cuftom. 

*        '   •    •  •  •  '     '  .       -   '  r 

and  general  rules  of  law  can  have  no  application  to  it 
beyond  what  is  evidenced  by  the  cuftom  in  thofe  refped)^ 
The  queftion  therefore»  quo  modo  beech  was  timber  bj 
the  cuftom,  ought  wholly  to  have  been  left  to  the  jury  iis 
a  matter  of  fa£t  upon  the  evidence.  But  when  it  was  ad- 
mitted  that  beech  would  by  the  cuftom  of  the  county  be- 
come timber  when  of  certain  growtH  aiid  dunetidons.  thd 
learned  Judge  took  on  him(elf  to  decide  6y  reference  to 
the  general  rule  of  law  ^elpe lining  timberi  tKat  it  woulA 
become  fucb  at  20  years"  growm.  [Being  aiked  by  Jd 
Blane  J.  whether  it  were  meant  to  be  contended  that  anr 

•  »•  Z  *•  «««♦•/  •  J 

tree,  however  old,  if  not  of  certain  folid  contents  fo  as  to 
make  it  timber,  mud  neceflarily  be  faUahle  undernjooodt. 
they  anfwered  in  the  affirmative.]  In  Chamber^  Csch-^ 
fedla  undempood  is  d^efcribed  to  be  coppice  or  any^  wood  not 
accounted  tjmbfr.  Th^  general  rule  as  to  20  years  grow^tb 
of  cettain  woods  conftituting  tl)em  timber,  is  altogether 
grounded  upon  the  ftat.  45  pd*  3.  ^.3.  concerning  pro- 
hibitions to  fuits  in  the  fpi^itual  cgurt.  for  fylva  ccsdua^ 
whiqb  fpeaks  of  '*  great  wood  of  the  age  of  20  years,** 
ice.  fold  to  merchants,  &c.  which  (hould  not  be  tithed 
able  i  yet  that  mn(t  have  been  undA^rftood  of  wood  large 
enough  to  be  applied  to  the  purpofcs  of  timber  1  for  in 

6  Hawts 
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1809*        Hawes  t«  Cornwal  (a)»  wood  which  was  ufaaiiy  cut  for 
"  firewood,  though  of  25  years  growth  or  more,  was  held  to 

^ainfi  be  titheable  :  and  Twjfien].  faid,  that  it  was  not  the  tear* 
ing  it  a  long  time  that  made  it  timber.  And  in  the  late  cafe 
iA  The  King  v*  The  InbaUiants  of  MirfieU  {b)tWSK>ds  which 
were  ufaallj  felled  for  fale  at  21  years  growth  were  ftill 
held  rateable  annually  throughout  that  period  as  fakaUt 
tsnderwoods.  \J^  Blanc  J.  In  that  cafe  no  queftion  arofe 
refpcdling  the  age  of  the  woods,  which  were  dated  in  fad 
to  be  undernvoods^  and  were  of  10  years  growth.3  A 
cuftom  making  the  queftion  of  timber  or  no  timber  de* 
pend  upon  the  dimenfions  of  the  tree  is  in  its  natore 
more  certain  than  a  rule  which  has  reference  only  to  its 
«ge» 

Lord  Ellenborough  C.  J.  The  queftion  is,  whe* 
dier  certain  woods  were  liable  to  be  rated  to  the  relief  of 
the  poor  under  the  ftatute  43  Elizabeth  f  And  that  de* 
pends  upon  whether  they  ranged  themfelves  under  the 
defcription  of  faUabU  underwoods  in  the  ftatute ;  for  un* 
der  that  charadler  or  denomination  only  were  they  liable 
to  be  rated.  And  here  a  Terdidl  has  been  found  by  the 
jury,  under  the  ditediion  of  the  learned  Judge  who  tried 
the  caufe,  upon  the  eridence  of  witnefles  on  both  fides» 
concurring  uniformly  to  the  fame  conclufion,  that  they 
were  not  faleable  underwoodj.  That  finding  then,  withoat 
adferting  to  any  other  iflues  on  the. record,  decided  the 
adiion,  as  to  the  rateability  of  the  woods  and  the  right  of 
taking  the  diftrefs ;  for  if  they  were  not  faleaUe  under-* 
Vfoods,  whatever  elfe  they  might  be  appears  in  my  prefent 
judgment  of  the  cafe  to  be  immaterial.    There  are  how« 

(«}  I  ttv,  189.  and  1  Kgh,  90f  {I)  Ante,  219. 
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erer  other  jfliies^  as  to  whether  the  parttcultr  trees  ia        1809* 
oueftioQ  were  timber  trees ;  which  miirht  be  coQ&dered  " 

as  material  iflues  on  the  part  of  the  plaintiflF;  for  if  they         ^mtt/^ 
were  of  that  defcription  of  trees  which  bj  the  cuftom 
might  become  timber,  it  would  be  open  to  him  to  (hew 
that  they  were  of  that  age  which  privileged  them  as  tim* 
ber  trees  from  being  liable  to  be  tythed  or  rated  to  the 
poor*     And  that  might  be  confidered  as  a  mediuni  of 
proof  that^  being  timber^  they  were  not  faleabU  under* 
woedf*    Now  the  ifluesi  whether  timber  or  not,  did  not 
properly  embrace  any  fach  queftions  as  have  been  argued, 
whether  there  be  any  qualifications  by  the  cuftom  of  the 
county  of  Bucks  refpeding  the  fize  or  application  of  the 
trees  to  make  them  timber;  but  the  queftions  properiy 
were,  whether  the  trees  were  of  that  quality  and  age  as 
entitled  them  to  be  confidered  under  the  denomination 
of  timbitf  and  therefore  entitled  to  the  prote£lion  belong* 
ing  to  timber,  by  law,  namely,  whether  beech  were  by 
the  cuftom  of  the  county  a  timber  tree,  and  whetheff 
thefe  beech  trees  were  of  the  growth  of  ao  years.    But  I 
an  at  a  lofs  to  find  a  fcintilla  of  authority  in  any  law 
book  to  warrant  me  in  faying,  that  though  oak  and  afb^ 
which  are  timber  trees  every  where  by  the  general  rule  of 
the  realm,  become  timber  at  20  years  growth,  without 
any  other  qualification,  and  beech  is  recognized  in  our 
kw  books  as  a  timber  tree  by  the  cuftom  of  the  county  o£ 
Bucks  i  yet  that  there  may  be  a  certain  other  qualifica* 
tion,  depending  on  the  quantity  of  its  folid  contents,  at«  ' 

cached  to  beech,  which  does  not  belong  to  oak  or  afii.  If 
the  qualification  of  having  10  feet  of  folid  contents  may 
be  attached  upon  beech  to  make  it  timber  in  the  county 
of  Bucks^  I  fee  no  reafon  why  it  may  not  as  well  be  at« 
sached  there  upon  oak  and  aih,  which  are  timber  by  the 

general 


l^o'pl        g^iretaVlaw  of  die  realm:    But  oar  law  bookr  are  qtiit^ 
^-       . ,        fiterit  iipdfi  tlicTubjeat  of  ^ny  {uck  qostification :  nor  is 

^ainp.        thefe'aiiy  thing  in  the  wording  ofihtCe  iflues  to  raife  tile 
queftidn.     And  if  fuch  a  diftin^ion  Were  admittedi  it 
Voold  'lead  to  great  uncertainty  and  inconvenience.    It 
fhight  Be  difereht  in  different  diftrifi's  of'^th^  county  of 
'Bueis. '  To  one  the  fotid'  to^t^nts  required  to  make  the 
tie*  timber  might 'be' I  o  feet;  in  another  9;  in  another 
ti    In  otheV^  countii!8'  where  dther'  tttrs  are  timber  by 
•cuftom  we  Ibould  -have  the  fame^-or  other  diftiadbos 
'ftarting  up  ;  Kitt}z  wtird  of  whieh  \i  to  be  fountl  in  any 
lawbodk.    It  is  la[id  4lo«»«b  generally  by  Dord'Cbk,  and 
fa|>potted  by  adjocfged^cftfes^,*  tbM  bfeech  \i  firiiber  by  the 
ic^Qftom  (rfnhe>c«unty  ^f^Bu^cku    Then  wfa^  (herald  «re 
•sot>be  bouti4  ti^takfSHiotice  of  that  caftom  fd  declared  and 
^{{ablfflied,  as  we  take*not1ce  of  the  cuftom  ^  gmlUnd 
in  K4nt  ?     And  when  beech  is  declared  to  bfr  timber  by 
the  cuftom,  it  muft'be  uken'  tb  be  tiitrber  tteofdin^lo 
the  rules  of  the  comnidii  laWr(ffpe£ttng*tinlfoer.    StiR 
tiowever  the  materiahqtteftibn'  is,  wfiethMrlbeft  liref^ 
faleable  underwoods?  In  (bme  counties,' psinScnlalrtyiB 
J^int,  they  are  much  in  the  balril  'of  cotf  in^  Hldwfi  ^hkA 
^8  underwood  which  would  be  moft  viakt^bMUMfb^^ft 
^ere  fufferetl  to  grow  to- the  ftftt^abfe  a^,  if  I'Afsf  t« 
eail  it,  of  ao  years :'  bbt  it  ii  treated  as'Mdei^v^dodt  btH 
all  the  witneiT^S  fgfted  thit thrswastreatedifotitiillKkk 
tufdetwood-.  '^  It  is'ftafed  thkn%^here  thd'wookite  ar^ttij^ 
naged  as  undefwbods,  aN  the  fmalt  wood  is  cut  down'tt 
ftated  periods*  leai^ng  ft^ndard  trees;  at  certaiti  diftana!^: 
whereas  here  thiy'eut  doWntfa^'largelr  and  linM'tffc 
fmallerwood:  it' wa^  tiot  therefore  treated  in' v^yWip^ 
like  underwood.    Thtn  as  td  the'evideiice  6l  the  qii)difi- 

UtiDQ  'of  th€  i^iiftom  conteadM'Ibi^  wlMt'ddesic  iM/mn 
,      ,  to? 
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to  ?  One  wirn^fs  onljr  fays,  that  if  the  tree  do  riot  con*        i8oy* 
tain  lo  feet  of  ibiid  contents  it  is  not  timber  but  under*  ' 

vf^dt  bat  his  evidence  cannot  be  put  againft  the  other        jg^o"^ 
tcftimonjr,  and  againft  the  filence  of  the  law^  which  is 
eloquence  on  a  fubjedi  of  this  fort  that  has  beeu  fo  much 
difcuHcd  in  the  books. 


Grose  J.     The  only  qutftion  is»  whether  this  be 
fahabte  underwood  in  contradiftin£lion  to  timber:    and 
when  we  confider  tlie  evidence,  and^^tend  to  what  has 
been  faid  upon  this  fubje^t,  it  is  impoilibic  to  doabt  for  a 
moment  what  it  was*     The  trees  which  were  felled  were 
beech  trees  of  more  than  20  years  growth :  beech  is  tim* 
b<r  by  the  cuftonxof  the. county  of  Bucks  i  and  the  law 
books  recognize  it  as  timber  there  by  that  cuftonvi  and 
the  efidence  provesr  that  thefe  woods,  were  not  managed 
er  cue  as  f4leable  underwoods,  nqr  bought  or  fold  as 
fuch,  but  as  timber.     Then  beech  being  timber  by  the 
«uftom  of  the  county,  ar>d  thcfe  beech  woods  being  of 
more  than  20  years  growtl^,  and  not  being  managed,  or 
€t^  as  underwoods,  what  doubt  can  ther^  be  but  that  in 
this  cafe,  as  well  as  in  the  cafe  of  other  general  timber 
trees,  they  muft  be  confidered  as  timber  and  not  as  fale- 
able  underwoods.     Then  if  this  be  the  clear  fenfe  and 
law  upon  the  fubjed,  as  it  i/cems  to  be^  it  would  be  to  no 
purpofe  to  fend  this  caufe  again  to  trial,  Cnce  there  muft 
be  the  fame  verdidl  again  upon  the  fame  evidence.     I 
have  no  doabt  that  by  the  cuftom  it  is  timber  \  and  being 
timber,  it  cannot  be  falcable  underwood^  which  is  the 
material  qucftion  upon  thefe  iflues. 

9 

m 

IsE  Blsnc  J.    The  qucftion,  with  reference  to  the 

ftatute  of  EJizaieib^  iS|  whether  the  wood  fcUed^  aud 

Vol.  X.  H  h 
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1809.        MvUch«diftfc&luubeealeviedmie^peaofapooK^sffa|c 
thcwBWp  htfaUaik  ■  wfii  Biirf/  TUtuavicftionoFfaai 
•od  and  coofidcfiog  b  »  facb,  there  can  be  no  d««bc  ^  bc- 
caafe  all  die  vicocll^agncd  cbat  thit  had  oooe  of  the  4|«a- 
Gtics  of  under  wood ;  thai  it  was  aevcr  naBiged  or  treated 
as  fach ;  and  (bme  of  them  faid  thef  woold  not  on  any 
acconnt  call  it  lb:  coniderisg  it  therefore  as  an  ifloe  of 
h£k^  there  can  be  no  doobt  bvt  that  the  dctcrminatioa 
of  the  jorjr  vas  warranted  bj  the  evidence.   Bot  it  it  now 
faid  that  that  iflbe  was  in  trnth  n  rsnclnion  of  law  re- 
loking  CpDm  the  liifairf  whether  or  not  the  trees  in  qoeC» 
tion  were  fanliy  bf  the  cnAoai  1  that  if  they  were  not 
timbery  thejr  mnft  neotisrily  be  laleabk  underwood. 
And  to  be  fnre  the  cafe  as  it  was  ftaicd  ta  the  kamed 
Jndge  was  confiderddy  pcipksody  or  rather  it  was  pre* 
fented  to  his  anod  in  a  vcsy  dMcwni  view  from  that  in 
which  it  is  now  atMnpsedtw  be  placed,  when  at  theom- 
fet  of  the  eanfe  it  was  ndautled  that  by  the  cnftom  of  the 
county  bccdi  b  timber^  nnd  thb  withont  sny  modificn- 
tioiu    And  though  if  that  were  incantbuf  y  adnbted, 
withont  the  quaSficatioii  meant  to  be  icfifted  on»  h  flwnM 
not  prejudice  the  defendant }  ftiU  it  led  to  the  courfe 
which  the  caufe  took  at  the  trial.    For  when  it  b  nnder- 
ilood  and  agreed  on  both  fides  that  by  the  cuftom  of  the 
particular  coiinty»  where  there  is  a  fcardty  of  the  common 
fpedes  of  timber  wood,  and  where  the  foil  fsroors  the 
growth  of  another  fpecies  of  wood,  that  other  fpeciea 
Aall  be  coofidered  as  timber }  the  only  qucftion  according 
to  the  nfual  coiufe  obfenred  m  fuch  csies  has  been  upon 
die  nature  of  the  wood  in  dilute,  whether  of  that  fpe« 
ciesy  and  not  upon  the  fixe  of  it :  and  when  once  that  fpe« 
cies  has  been  confidered  as  timber,  the  queffion  b  iriiether 
k  flttU  m^  utfj  widi  k  all  the  properties  and  coofe- 
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quences  of  timber  by  the  general  law»  and  not  be  liable 
to  be  qualified  by  the  parttcular  opinions  of  indsTidoals 
in  different  parts  of  the  tounty,  as  to  whether  it  were  of 
a  fi:te  fufficient  to  be  ufeful  or  not  ufeful  as  timber^  It 
feems  therefore  that  the  laft  iflue  was  properly  an  ifliie 
of  h€tf  and  properly  determined :  and  that  e?en  if  it  had 
gone  to  the  jury  npon  the  ground  now  Contended  for» 
iirhether  the  beech  trees  in  queftion  wete  timber  or  not 
according  to  the  cuftom,  the  TerdiA  muft  upon  the  weight 
of  etidence  on  that  head  hate  been  the  fame  way  in  which 
the  jury  hare  found  upon  the  .iflue  whether  it  were  lale- 
able  underwood  or  not*  For  I  agree  with  the  learned 
Judge,  that  when  once  a  particular  wood  has  been  deters 
mined  to  be  timber  by  the  cudom  of  a  county,  it  is  to  bo 
taken  to  be  fo  according  to  the  rules  of  the  common  law 
in  rt(pt€t  to  timber  in  general }  and  therefore  the  ifliie 
whether  timber  or  not  by  the  cuftom  of  the  county  will 
only  let  in  the  inquiry  as  to  the  particular  fpecies  of 
wood,  and  will  not  let  in  thofe  qualifications  which  were 
attempted  to  be  introduced  in  this  cafe. 

Rule  difcharged* 
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^*f^\  JorfN  ToovEY  and  Kempster  Hughes  Knight, 

jm/j  31XU  ^  ' 

an  Infant,  by  Kemwter  Knioht  his  Father 
and  next  Friend,  againft  John  Bassett,  and 
George  BAssEXt,  John  Charles  Lowth 
and  Ann  his  Wife,  Robert  Huntsman  and 
Jeronomy  hisWife,  Aubery  Bowles  Hughes, 
Jane  Toovey,  Catherine  Bassett,  and 
James  Roe  and  Harriett  his  Wife. 

^HE  Maftcr  of  the  Rolls  fcnt  the  following  cafe  for 

the  opinion  of  this  Court. 

Ann  Michael,  widow,  being  fcifcd  in  fee  of  a  freehold 

cftaie  called  Perry  Lands,  at  Shipley  and  Weft  Grinjled  in 

SuJeXy  and  being  poflefled  of  a  leafehold  eftate  at  Mid* 

hurji  in  the  fame  county  for  the  remainder  of  a  term  of 

years  ndexpired,  by  her  will  dated  the  13th  of  Decetnher 
grandchildren  _^  ,     .   ,  .  .  n  r         a    • 

by  other  daogh-    1 780,   and   duly  executed   and   attelled»   after   ftatiDg 

bcdiviMbe-  '*  ^^^  ^^  thereby  difpofes  of  her  worldly  eftate  whcrc- 
A^^^Utui^  ««  with  God  had  been  pleafed  to  blefs  her  as  foUowi," 
alike  ai  tehaou  Jevifed  thus :  «  Firft,  I  give  and  devife  all  that  my  mef- 

m  common  I  >      o  / 

<*  fuage,  lands,  &c.  <;alled  Perry  Lands,  in  the  pariflies 

<*  of  Shipley  and  Weji  Grinfted^  and  alfo  all  that  mcfluage 

<<  and  garden  in  Midhurft,  Uc.  unto  my  daughter  £/fzj- 

<<  iilb  Miibael,  to  hold  all  the  faid  fcveral  premifcs  noto 

<*  her  for  and  during  the  term  of  her  natural  life ;  and, 

^*  in  (iafe  of  her  marriage,  for  and  during  the  term  of  the 

«*  natural  life  of  her  huiband :  and  from  and  after  the 

'<  deceafe  of  the  furvivor  of  them,  my  faid  daughter 


Under  a  devife 
to  Che  ceftatrix*a 
daughter  E.  for 
life,  remainder 
to  her  children 
and  their  hein 
/or  ever }  but  in 
tafcf.  die  with- 
out leaving  any 
iffue  of  her 
body  I  tiken  to 
certain  other 


bat  In  cafe  of 
tha  death  of 
either  of  her 
grandchildren, 
Mit4ir  sge  and 

IbarcofKimor 

Iter  ib  dying 

Aiould  be  ior 

thff  benrftt  of 

the  furvivonof 

thererpe6«%e 

iunilyi  4cc. 

Held  that  the 

grandchildren 

took  a  fee  in  their  refpeOivc  fturesy  by  rrafon  of  the  devife  over  on  their  dying  tuuitr  aie, 

with  an  executory  dtvife  over  if  any  ot  thtm  died  under  ai  ;ind  wifdiout  Uaving  ilTuc  sg 

toe  iwHiftbgir  rejftS'tve  iUathi',  and  ihticiorc  the  linuuiiou  ovtr  wa»  pot  100  remote. 

••  Elsxaktb 
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^  Eihabtth  and  h<^r  hufband,  (in  cafe  (he  inarrieS})  I  r8op« 
«•*  give  and  devife  the  fame  premifcs  unto  all  and  every  '  ^  . 
*•  the  children  on  the  body  of  my  faid  daughter  Eliza-  kgmnft 
^^  beti  by  her  faid  hufband  to  be  begotten,  and  unto  their 
'*  heirs  ;  and  if  but  one  ehUd,  then  unto  fach  only  child 
^<  and  to  h!8  or  her  heirs  for  ever.  But  in  caf^  my  faid 
*<  daughter  and  her  hufljand  die  without  leavi^  %nf 
<<  iflue  of  her  body,  then  I  do  hereby  give  and  devife  all 
<*  the  faid  feveral  premiss  unto  my  grand-children  John 
**  Toovey^,  (fon  of  my  daughter  Jane  T^viy)  Jtbn^ 
^*  George^  and  ^rtn  Bafflit^  (childrc^n  of  my  daughter 
•*  Caiherini^  wife  of  the  R*v.  John  BaJ^tt)  and  jhe  child 
^<  or  children  with  which  (he  my  faid  d;tughter  Catherim 
**  is  now  pregnant,  and  unto  Elizabeth  Mary^  Henrietta^ 
'*  Harriettf  and  Aubery  BovfUSf  (daughters  and  fon  of 
<'  my  daughter  Mary  Hughes)  equally  to  be  divided  be* 
^'  rween  them  all,  (hare  and  (hire  alike,  as  tenants  in 
'*  common.  But  in  cafe  of  the  death'  of  either  of  my 
'*  faid  grand-children  under  age,  and  without  Uaving  any 
^*  lawful  ijfue^  then  it  is  my  will,  that  the  (h^re  or  part  of 
'<  him,  her,  or  them,  fo  dyin^,  (InlLbe  for  the  benefit  of 
^'  the  furvivors  of  the  refpeOive  family  to  which  he,  (he, 
<^  or  they  belong.  And  in  cafe  of  the  death  of  my  grand- 
^*  fon  'JU>n  Toavey^  under  age^  and  /without  leavifig  any 
*<  lawful  ijfui^  then  it  is  my  will  that  his  (hare  or  part  of 
''  the  faid  feveral  premifes  (hall  go  and  be  div!d'?d  amongft 
«•  all  and  every  of  my  furviving  grand-children.''  There 
was  no  refiduary  devife  of  real  edate ;  but  the  teftatrix 
devifed  all  her  goods,  chattels,  and  perfonal  eftatc  to  her 
daughter  Elizaiith,  The  teftatriz  died  foon  after  making 
her  will ;  leaving  her  daughter  Elizabeth  then  the  wife  of 
Richard  Burley^  her  daughter  the  defendant  Jant  Toovey 
If  idoW|  her  daughter  the  defendant  Catberint  Bajfett^  her 
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daughttr  Mary  Hughes^  and  another  daughter  Jtrmomj 
Newman,  formerly  Jiremmy  Micbail,  fpiofter,  (the  two 
^mtjt  laft  of  whom  are  fince  dead,)  her  co-heireflesat  laws 
and-alfo  learing  die  plaintiff  J«&»  foovey,  the  defendants 
John  Baffitt^  Giorgi  Baffiti,  Am  the  wife  of  ^ifci  C&or&f 
Lmftbf  Blmahti  Afary,  (fioce  deceafed)  the  wife  off 
f^tm^ftif  KnigU,  Hrmriftta  HughtSf  (fioce  deceafed,) 
JIarriM  the  wife  of  James  Roe,  and  jhiery  Bowles 
JiugbeSi  her  eight  gtand-childien :  and  foon  after  the  tef« 
tatrix'a  death,  her  daughter  Catkerhte  Bajkf  (who  at  the 
time  of  the  will  made  was  pregnant)  was  delivered  of  m 
daughter,  named  Jeremomy^  who  is  now  the  wife  off 
die  defendant  Rskr$  Hmiffmam,  BU^sAeth  Usury  Ksnghs, 
one  of  the  teftatrix*s  grand-children,  died  fome  time  ago^ 
inteftate  as  to  her  real  eftate,  leafing  the  plaintiff  Ktweffier 
Hughes  Kmgbu  an  infant,  her  eldeft  fon  and  heir  at  law. 
Boon  after  the  death  of  the  teftatrix,  Bkhard  Burlsy  and 
JUixatftA  his  wife  entered  into  poae(Bon4>f  the  devifed 
eftates,  and  continued  in  pofleflion  till  their  refpeQiTQ 
deaths)  and  they  died  without  leaving  iffoe.  Hessrietts$ 
Hughes  is  lately  dead,  having  firft  attained  her  age  of  2C 
years,  and  having  by  her  will  devife d  her  fl|are  of  the 
dmrifed  eftates  to  the  defipndant  Harriett  Roe.  The  quef* 
lion  for  the  opinion  of  the  Court  was,  what  eftate  or  io- 
lerefts  the  plaintiff  John  Toevey^  and  the  defendants 'ya&s 
^affett,  Qeorge  Bafitt,  Ann  the  wife  of  John  Charles  Lawth^ 
^ixabetb  Mary,  deceafed,  the  late  wife  of  Jj^imffitr  Kmghs^ 
fienrietta  Hughes,  deceafed,  Harriett  the  wife  of  James 
JtoSj  Jerwwmy  the  wife  of  RAert  Hnntfrnsmf  and  Auiery 
Jffawuks  Hughes f  the  nine  grand- children  of  the  tefiatrix 
«^  Michael,  took  under  her  UAd  will  i<l  the  (reehold 
imd  loifcbold  pi:cimfc8  f 
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Gafik^  for  fitre  of  the  gnodchiUren,  (the  plauotiff  i8oj^ 
Jthn  Tnvif^  and  the  defendintf  J^  and  George  Baffilt^  ' 
Amm  Lovffiy  and  Jeren^mj  Huntfman^  contended  that  -  ^>^ 
they  took^  as  tenants  in  cooamony  a  fee  in  the  freehold* 
and  the  abfolute  intereft  in  the  leafehoid.  The  introduce 
tory  words  ihew  that  the  teftatrix  did  not  mean  to  die 
inteftate  as  to  any  part  of  her  eftate  \  and  there  is  no  re^ 
fiduarj  claafc.  It  is  now  unneccffary  to  coofider  what 
eftate  the  children  of  her  daughter  EliTtabeib  would  hare 
taken,  if  there  had  been  any ;  (either  an  eftate  tail,  or  an 
executory  devife  with  a  remainder  o?eri)  that  eftate 
being  difpofed  of  in  the  event.  The  next  limitation  is  to 
the  feveral  grandchildren  by  name  *'  equally  to  be  di« 
vided  between  them  all,  (bare  and  (hare  alike,  as  tenants 
in  common."  So  fsr  that  would  onljr  have  given  them 
eftates  for  lives :  but  the  claufe  which  follows,  direfiing 
that  *'  in  cafe  of  the  death  of  cither  of  my  faid  grand* 
children  under  agt^  and  nmtbout  iffue^*  his  or  her  (hare 
fluU  be  for  the  benefit  of  the  furvivor  of  that  branch  of 
the  family,  &e.  carries  the  fee :  becaufe  if  only  a  life 
eftate  had  been  intended  to  be  given  to  each,  it  was  im» 
material  whether  the  devifee  attained  the  age  of  ai  or 
not:  and  giving  the  (hsre  of  each  over  in  this  manner* 
only  in  the  event  of  the  party  dying  under  ai,  (hews  that 
the  teftatrix  intended  each  grandchild  to  take  a  fee  if  he 
or  (he  attained  ai.  If  the  (hare  of  each  had  only  been 
given  over  upon  the  devifee*s  dying  vnthout  ijfue^  it 
might  have  been  contended  that  he  would  only  take  an 
eftate  tail :  though  where  the  devife  over  was  to  the  heir 
at  law,  in  RMnfoH  v.  Grey  (0),  that  was  held  to  give  a 
fee  to  the  antecedent  takers.  But  even  in  this  view  the 
kafchold  would  pafs  aUblutely*    To  fliew  that  a  devife 
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1 809.'      •  OTf  r,  upon  thf  firft  dcTifee's  dying  ttnJ^  2  t  » would  give  a  ke 


'teortr 


to  fuch  firft  dcvifce  attaining  that  age,  he  referred  to  Frog* 
agAit^  fncrton  ▼.  Hofyday  (/i),  and  Dot  ▼.  CundaH{h) :  and  difttii* 

guiflied  thcfc  from  Dee  d.  Candhr  t.  Smitb  {c\  where  an 
cftate  tail  only  waa  adjudged  to  the  firft  t Jccfi  bccanfe 
fuch  an  eftate  was  expref^ly  derifed  to  her  in  the  firft 
inftance,  and  that  conftniAion  brft  effectuated  the  gene* 
ral  intent  of  the  teftator.  And  there  too  the  only  quef- 
tion  made  was,  whether  the  firft  taker  had  an  eftate  for 
life  only  or  in  tail,  and  not  whether  Oie  took  in  tail  or 
in  fee.  But  here  the  cftate  ia  given  in  tlie  firft  tnflance 
to  the  grandchildren  generally,  and  therefore  there  is  no 
'  exprcfs  declaration  of  the  tcftatrix*8  intention  to  the 
contrary,  to  obftru£i  the  legal  effe£l  of  the  fubfequent 
words. 

Rtaitr  argued  to  the  fame  efie£l  for  JT.  H.  Knigbt^ 
a  fon  of  one  of  the  grand-daughters. 

NoUn  argued  to  the  fame  tfkd  for  Harriett  J?«r»  an« 
other  of  the  grand-daughters :  and  added,  that  if  they 
were  confidered  to  take  only  eftates  for  lirea,  the  words, 
in  cafe  of  the  death  of  either,  <<  wthout  leaving  any  lavfftd 
ijfue^  muft  be  rejeded  altogether ;  and  unlefii  they  take 
a  fee,  the  words,  in  cafe  of  the  death  of  either  **  under 
age^**  will  be  nugatory.  * 

Holrojdj  contra,  for  the  two  defendants  Jau0  Ttovey 
and  Catk  Bajett^  co-heirefles  of  the  teftatrix,  contended 
that  the  grandchildren  took  only  eftates  for  Kres,  or  at 
oioft  eftates  tail  in  their  original  (hares,  and 'that  the 
derife  over  to  the  fur?i?ors  was  too  rem#li(,-as  being 

'  after 
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after  an  indefinite  failure  oY'iflae.  *.  Firft,  tfidf  took  onlf 

Kte  eftates/  becaafe  an.heircati  6tily'b«>di6aherited  by- 

exprcfii  waiA^br  nedcffdTfimpWcuUm ;  and  tfaefe  are  no 

fach  wordg>$  and  no  fucb  impiication  can  arife  from  (he 

defife  over  ^.  for  all  the  cafegf  where  a  devife  qw€x  after  a 

dying  witUin  age  has  been  held  co  carry  a  fee  to  the  firft 

taker  attathiiig  »i,  are  fdondbd  upon  the  diAum  of  Hie 

reporter  at  the  end  of  the  cafe  olPur^  v.  Rogers  (ir); 

Bat  there'  the  devife  over  was  to  the  heir  at  law  of  the 

devifor,  %nd  the  reafoning  on  which  it  is  founded  wAj 

applies  to  fuch  a  drvife  over.     And  in  Fowler  v.  Blacks 

well  (i),  where  the  devife  over  was  to  an  elder  fon,  if 

the  younger. (hoold  die  before  2i»  it  was  held  not  to  pafs 

a  fce^  to  the  firft  taker.    [Lord  Ellenborough  C.  J.    The 

devifc  over  was  not  to  the  heir  at  la^  eitliec  in  Frogttmr* 

ton  V.  H^lyday  (r),  or  in  Doe  v.  Cundail (d).]     Admitted ; 

but  thofe  cafes  may  be  diftinguiflied  from  the  prefent ; 

for  in  the  firft,  uiilefs  a  fee  had  been  given  to  the  firft 

taker,  the  teftatriz  would  not  have  difpofed  of .  alt  het 

worldly  eftate  as  (he  profefi'crd  to  do.    Whereas  here  a 

fee  is  exprefsly  given  to  the  children  of  Elktabetb^  before 

Che  devife  in  queftion ;  and  it  is  only  in  a  particular  event 

that  the  eftate  is  given  over.    Here,  therefore,  the  intro- 

duAory  words  are  fatisfied  without  giving  a  fee  by  im* 

plication^  which  they  were  not  in  the  other  cafe.     There 

too  the  limitation  over  was  only  upon  a  dying  under  ar 

and  not  alfo  upon  a  dying  wihout  ijfue.    There  was  alfo 

a  charge  there  upon  the  eftate ;  which  was  obferved  upon 

by  the  Court.    [Lord  EllenhrougL    The  charge  was 

no  burthen  upon  the  devifee,  but  was  to  be  paid  out  of 

the  rents  and  profits.]    The  teftatrix  alfo  had  given  % 
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xSo^t       lf«  to  Me  af  bcr  finlt  b  uodhcr  eftaiei  and  it  £d 

i^pear  to  die  Ceon  that  any  Hiftinaioa  wag  imended 
bf  lier  at  to  the  natore  of  tlie  eftate  devifei  to  the 
other  fos.  Aod  in  Doe  t.  CwubO  the  Kmitarioa  was 
that  if  tlie  party  ihonld  die  before  ai»  the  furmor 
iioold  be  Mr  to  the  property :  vhich  fiiewed  that  the 
firft  waa  to  take  an  eftale  of  inheritance  i  bccaofc  in 

m 

iStm  particmlar  event  of  his  dying  nnder  at  the  teftator 
fttbfticoted  an  heir  in  the  place  of  the  heir  who  wonU 
otberwiie  have  taken.  If  however  it  it  to  I|b  implied 
from  the  dcvife  over  that  the  grandchildren  were  to  take 
an  eftalo  of  inheritance,  they  will  cmly  take  an  eftate 
tail  and  not  a  fee :  for  this  is  a  devife  over  not  only 
npon  a  dying  before  2i»  bat  aUo  vnihui  ijfint  which 
Ibewa  that  the  teftatrix  did  not  intend  that  the  eftato 
Ihonld  go  over  on  a  dying  before  a  i  alone,  hot  on  a  dying 
^  nnder  ai  and  without  iffne  :*'  bat  if  the  graodchikhtn 
attained  ai»  Ihe  meant  at  ail  evenu  that  their  iflne  wag 
10  take  I  which  will  only  give  Aem  eftatea  taiL  Bat 
iff  the  grandchildren  took  a  fee,  the  limitation  over  to  the 
(otvivon  of  the  Iharea  of  thofc  who  died  nnder  ai  and 
witbont  leaving  ifltie  will  be  too  remote ;  being  an  exe* 
entory  devife>  and  not  a  contingent  remainder;  and  being 
after  an  indefinite  failure  of  {floe.  This  diliers  it  from  the 
devife  over  in  Doe  d.  CanJUer  v.  imitb  (o)»  which  waa 
after  a  devife  to  one  and  the  heirs  of  her  heiyfir  ever  aa 
tenanta  in  common.  There,  thongh  the  iffiie  conld  not 
take  as  tenants  in  common  if  the  anceftor  took  aa  tenant 
in  tail }  yet  as  the  general  intent  could  not  otherwife  be 
effeAuated,  the  Court  held  that  the  anccftor  took  an 
eftate  tail*    The^  general  rule  of  conftruftioo  on  ibt 

{e)  1  term  Ref.  III. 
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vofdf  9  dybg  mthout  iflTaei  has  been,  with  refped  to  leafe*        1 809. 
hold,  to  reftrain  them  to  a  dying  without  ifime  at  the  time  of       Toortr 
the  death  of  the  precedtog  taker ;  bnt  in  the  cafe  of  free*      _  ^^ 
hM,  they  have  been  taken  to  mean  an  indefinite  failure 
of  iflue,  unleis  there  have  been  other  wordi  to  (htw  an 
intent  to  confine  the  meaning  of  them  {a)p 

Lord  Ellen9orough  C.  J.  The  teftatrix  could  not 
hare  contemplated  an  indefinite  failure  of  iflue  at  any 
remote  period,  becaufe  (he  only  looked  to  a  period 
while  her  grandchildren  were  under  age.  The  con- 
text therefore  (hews  that  the  devi£e  over,  upon  a  dy« 
ing  without  leaving  ifliie,  muft  be  confined  to  the  time 
of  the  death  of  the  preceding  taker.  Then  with  re* 
{fe€t  to  the  other  queftion,  it  is  enough  to  fay  that 

there  is  no  fufficient  diftin£lion  between  this  cafe  and 

thofe  of  Ff^morfon  v.  Hplyday,  and  Dee  v.  CunJall^  to 

lead  us  to  a  different  concluGon ;  but  we  are  bound 

by  thefe  authorities  to  fay  that  the  grandchildren  took 

%  fee.    If  thofe  cafes  had  been  cited  before  the  Mafbn- 

of  the  Rolls,  he  probably  would  not  have  fent  this  cafe 

for  our  opinion. 
Afterwards  the  following  certificate  was  fent  to  his- 

Honor  : 
This  cafe  has  been  argued  before  us  by  counfel :  we 

have  confidered  it,  and  are  of  opinion  that  the  hii  plain-  i^ 

tiiF  Jcbn  Toavey,  and  the  defendants  John  Baffett^  George  ^ 

^ajfitt^  Ann  the  wife  of  Jehn  Charles  Lowih^  Elizabeth 

Mnry,  deceafed,  the  late  wife  of  Kempfter  Knight^  Henri^ 

« 

ftia  HngbeSf  deceafed,  Harriet^  the  wife  of  James  Roe, 
Jeron^mj^  the  wife  of  Robert  Huntfmanf    and  Aubery 

(«)  See  the  ctfct  on  this  fubjeft  ooHeaed  te  ai  nott  of  Mr.  Sajt 

fTiltumt  to  Penfy  ?•  Jtif m,  a  &nii>4*  3S^*  e» 

Bowlee 
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Bwwies  Hughes^  the  nine  graiklcbiUren  of  the  teftatriz, 
Ann  Michael^  took  under  her  faid  will  eftatcs  in  fee,  as 
tenanta  in  common  in  the  faid  freehold  prerrifesi  and  an 
ab(blute  intereft  aa  tenanta  in  common  in  the  faid  leafc- 
hold  premifea,  with  executory  devifea  over^  if  any  gf  them 
died  under  iif.and  without  leaving  lawful  iffue  at  the 
time  of  their  refpe£Uve  deaths* 

EL]UENpO|lOpGH. 

N.  Grose. 
8.  Le  Blakc. 
J.  Batlet. 


Moffat  and  Another  againji  The  East  India 

Company, 


T"***  «^**  *"      TN  coTenantt  the  declaration  fet  out  a  charter-party  en^ 

the  Etfi  JtuuM        jL 

Company*!  tered  into  bf  the  Company  with  the  plaintiffs,  as 

clMncr.ptrties^  r    i      «  .     ^  •       .  r  %      a 

whcrrby  tbc  owners  of  the  (hip  Gangfs^  m  tbf  common  torm»  dated 
toaZiowscx^r*  London^  3d  OBther  1804,   whereby  the  piaintifs  let  to 

S^^Ji^^w^le  f'^'g*'^  ^'  ^^  f^i*^  fl^'P  ^o  the  Company  for  a  certain 
tbejhip  remains  ^oyafc  in  trade,  and  alfo  in  warfare,  and  on  any  other 

in  /Mf/«i  or  CWiM,        *  ^  ^ 

tt>  be  computed  fervice  wbatfoever  as  the  Company  or  any  of  their  autho- 

from  her  <teJi-         ,  n       %  t    %•     rs,    ^  ••  ■• 

vcryof  tbeCom-  nzed  agents,  &c.  mould  dirett  m  writmg.  And  it  was 
ptubet  (if' any)   agreed  that  the  (hip  (houM  proceed  from  the  Downs  to 

at  the  ftiip*t 
•*  fiwfi  anjtgntd 
ftrtt  until  ftie 
Aould  be  dif* 

Ctchcdfiom 
rlaftptrtixk 

M*M  or  Ctinm  to  return  to  Euro^f'**  is  to  be  undcrftood  of  ber  UJI  nt^nfHpirt ;  and  vil)  net 
iodade  the  time  which  elapfed  after  her  departure  from  Cantofi  (which  was  her  lail  configned 
port  Mcordin|(  to  her  faUing  inftruAionsi>  on  her  return  to  Ewope^  from  which  covrle  Iht 
was  driven  by  ilreft  of  weather,  and  forced  to  put  into  Bombay  fof  rcpairsp  before  (he  was 
again  dtfpatcbed  for  Eur9p€.  But  after  the  fliip  was  ready  to*  fail  aj^oin  from  B^m^9  the 
0»mpany  having  detained  her  two  months  longer  for  convoy  before  they  agaio  difpatched 
lier  fbr  Emrvptf  they  paid  the  u^,  a  month  for  that  period. 

The  14/.  covepanted  to  be  paid  by  the  Company  to  the  (hip  owner  XnEn^frntd  for  each 
paflenger  ordeftd  on  board  the  (hip  in  IitdUt  by  the  Company's  ageatSi  it  payable  ootwicb- 
mnding  the  lofs  of  the  (hip  beliDre  iter  arrival  in  the  TImim. 

fupply 


fuch  ports  and  places  in  the  E^tjl  Indies^  &c.  or  elfewhere 
aa  the  Company  (bould  dire£l.  That  the  matter  (hoo!d 
carry  oat  the  value  of  500/.  in  foreign  coins,  &c.  for  the 
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f apply  of  t^ve  ibip'«  e&tmoidiDaFy  occtf  ons  io  Jndia,  and 
ki  her  oatward  voyage  ^  aod  if  (he  (hould  arrire  at  her 
firft  confignedport  in  the  Eafi  Indies  or  China^  then  the 
Company's  agents  (hould  .fupply  to  the  mafter  by  way  of 
icnptefs  for  bujring  neocfTary  pro^ifions for.the  fliip  2O0/i 
for  e?^ry  calendar  months  and  fo  in  proportion  for  a  ]cfr 
time,  fo  long  as  flie  (bouki  remain  io  India  or  CAina^  to 
be  computed  from  the  time  of  tho  delivery  of  th^  jCom* 
paoy's  difpatchcs.at  the  (hip's  fitft  anfigned  port  in  ImS^ 
or  China ^  and  to  continue  until  thi  f aid  fliip- fhould  he  dif^ 
patehedfrom  her  last  pokt  in  India  or  China  to  return  t^ 
Europe.     And  it  was  alfo  agreed  that  the  Company  or 
their  agents  (hould  piiy  to  the  plaintifis  in  England  14A 
for  each  pajfenger  ordered  on  board  the  fayl  (hip  by  any  of 
the  Company's  agents  from  any  pf  their  fetdements,  £^c» 
in  tht  Eaji  Indies.  The  plaintiffk  then  .averred,  that  after  the 
making  the  faid  charter-party,  viz.  on  24th  oijdpril  1 805^ 
the  Company  dire£led  in  writing  that  the  Qiip  (honl4  pro- 
ceed  from  the  Downs  to  Madrafs^  Prince  of  Wales* s  Ifland^ 
and  Chinaih^t  did  not  put  on  board  any  difpatches  to  their 
prcGdem,  ^c.  %\Madrafs^  and  thereby  difcharged  thema£* 
ter  from  delivering  fuch  difpatchei.    That  the  (hip  ac* 
cordingly  failed  on  her  faid  voyage,  and  00  25 th  Aug.  1 805 
arrived  at  Madrafs^  being  her  fir(t  confgned port  in  the  Eafi 
hkdiss^  &c.    And  then  the  phintiffs  afligned  as  breacbeSf 
ift,  that  though  the  (hip  remained  in  India  or  China  for  %o 
calendar  mouths  computed  from  the  time  when  the  maf- 
ter would  have  delivered  the  Company's  difpatches,  if 
any,  at  Madrofs^  until  the  (hip  was  afterwards  on  the 
asth  of  April  1 807  difpatched  from  her  laft  port  in  India 
or  China,  according  to  the  true  intent  and  meaning  of 
the  charter-party,  of  which  the  Company  had  notice^  yet 
the  Company  or  their  agents,  &c.  did  not  fupply  the 

maftcri 
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iSojr*        tnafter  with  the  fiitd  200A  for  erciy  cileadar  ftoontlif 
'  &c.  while  the  fliip   remained  in  Ltdiit  or  CUma^  b«t 

gg^  nade  default  thcfcia^  tcc^  adly.  That  after  making  t&e 
^iM^iV*  charter- paitjy  mz.  on  35 A  of  Fdrvmy  i8q7»  dhrot 
paieogeia  were  ordered  00  board  the  faid  fliip  bf  die 
GbmpiBy'ii  agents  from  Bnnbaf^  one  of  Aeur  fettUmeata 
kl  the  A;^  hi&i^  and  were  receired  and  maintained  on 
boaidt  but  neitbeftbo  Company  nor  their  agents  paid  to 
the  pbiotifla  the  faid  14^  fot  either  of  the  faid  paflen» 
gers>  hot  refofed  fe  to  do,  ftc.  to  die  phinttis*  damage 
01500/. 

To  diis  the  defendanta  pleaded  federal  pleas  in  bar  1 
amongfk  othcrsy  3dlf  »  that  it  was  further  covenanted  by 
die  eharter«parcy  that  the  fliip,  hating  received  in  her 
ladings  and  the  matter  his  difpatches,  fro'old  depart  from 
her  lafi  tadmgportf  and  (dangeta  of  die  feas  excepted) 
Ihovid  fail  direAly  and  return  without  any  deviation, 
other  than  fhouM  be  ordered  by  the  Company,  or  their 
agents  abroad,  to  L^nJottf  and  make  a  due  difduige  intn 
the  Company's  wardioufes  of  her  cargo.  And  that  if  the 
fhip  fhould  by  written  orders  from  the  Company  be  de« 
lained  at  8t  Helena  or  any  other  port  to  ftay  for  convoy, 
Ihey  (bould  allow  demurn^  <rf  27/.  i/.  %d.  a  day  1  but 
dut  they  fliould  not  pay  demurrage  for  the  time  the  Ibip 
iKiidd  ti&e  in  amending  any  defeAs,  etccpt  for  damage 
tfeceivod  in  oflSmfive  fcrvice  againft  the  enemy,  tcc«  *  But 
if  (he  were  detained  in  the  Company's  fcrvice  beyond  the 
1  ith  of  FAruarj  1807,  and  by  reafon  thereof  fiioiild  need 
repair,  dien  the  Company  fhouid  pay  demurrage  at  the 
rate  aforeiaid  for  every  day  flie  fhould  be  under  repair  not 
acceding  30  days,  &c*  And  it  wu  further  covenanted 
that  ifibeflhpjhoidi  imT  earive  infifeiy  m  #&' Thames,  W 
there  make  a  riibi  ieBveej  rfber  vitek  car%e^  the  Company 

fliould 
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Ihoald  not  be  liaUe  to  pity  mij  cfthe/tms  before  agreed        iSQ9* 
for  fright  and  dimurrM^  except  as  tbereia  befoie  men*       .. 
tioncd  I  nor  Aibka  to,  any  demaodt  of  the  owneis  or        h^^ 
mafter  oa  account  of  the  faid  (hip's  earninga  in  fieight        ih«ia 
voyages  for  the  Company^  <*f  on  acoonnt  of  auf  $ther  4mr      ^'"^**'' 
fbyn^nti ,  but  if  flie  arrived  (afely  and  made  Cuch  dcU* 
very^  th^en  all  the.  freight  and  demuirage  (bpuid  bfB  pim4 
in  the  nuanoer  and  at  the  times  iherein  fet  fortht    And 
then  the  plea  ftaied  that  the  (hip  remained  in  Imiiia  and 
China  for  7  months,  t:ompttted  from  the  time  when  tks 
mafter  wonid  have  deUvered  the  Company's  difpatches  at 
Mudrafs^  nntti  flie  was  afterwards  difpatcked  to  vetom 
to  Europt^  to  wit,  «/  Camml^  the  fame  being  thilB/i  Udit^ 
port  of  the  (hip  according  to  tlie  troe  intent  and  meaning 
of  the  charter-party.    That  the  fliip  afterwards  failed  to 
return  to  Europe  purfuant  to  the  cofcnants  in  die  chatter* 
party,  and  while  on  fuch  royagCi  withont  the  orders  of 
the  Company  or  their  agents,  &c.  returned  to  Bomtayt  a 
port  in  India,  and  without  any  fuch'  orders  continued 
there  for  5  months.    And  that  afterwards  on  the  25tbof 
November  18069  the  goveinor  and  council  of  Bombay  de^ 
tained  the  fhip  there  for.  2  months  till  convoy  for  Buropo 
wy  ready  to  fail,  and  then  difpatched  her  to  return  <o 
Europe.     And  then  the  Company  averred,  chat  all  the     ^ 
time  in  this  plea  mentioned,  except  from  the  time  of  tki 
Jhlp^s  being  firft  difpatched  to  return  to  Europe  motU  fho 
was  fi  detained  at  Bombay,  they  monthly  fupplted  the 
Biafter  of  the  (hip  at  the  rate  of  200/.  for  every  calendar 
month,  &c.  by  way  of  imprefs  for  buying  provifions  for 
the  ihip,  according  to  their  covenanfi  &c* 

To  this  plea  the  plaintiff' replied,  that  after  the  arrival 
tA  the  fiiip  in  the  Eafi  Indies^  and  after  (he  was  laden  by 
tiie  Company,  (he  was  difpatched  to  return  to  JEurope,  aoNd 

that    ' 
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that  afterwards  mhUt  (he  was  fuling  on  her  royage  hi 
that  plea  aientioned  and  before tilic  completion  thereof^ 

^^m^0  W  W  mm   A 

•r«"^         fl|e  was  greatly  damaged  by  tba  perila  of  the  fea,  and  for 

i«»«A         thie  neceflVry  prefervatiori  df  the  Ihtp  and  cargo  the  mafter 

was  obliged  to  put  into  Bmkayi'  and  to  remain  there  for 

the  repair  of  the  Ihip  for  ten  months  then  next  enfttio^» 

and  ontil  the  ihip  was  dc«aiiaad4»y  the  goflfrnor  and 

iconncil  of  Bomiajf  as  in  the  plea  meniioned,  and  then 

was  by  them  difpatched  to  return  to  Europe  from  Bombay^ 

being  the  lajl  p9rt  in  btSa  or  Chkia  from  whence  the 

Ihip  was  difpatched^  whte|i  b  the  fame  time  between  the 

faad  fhip's  beiAg£rft  difpatcbed  for  Europe  until  (h«  wis 

detained  at  Bombay  afore£*id  ia  that  plea  mentioned^  &c* 

To  this  thece  was  a  general  demurrer. 

The  defendants  further  pleaded,  5thly»  that  it  was  alfo 
eotenaoted  by  the  charter-party  aa  in  the  3d  pka  men* 
tioned  \  and  that  the  fiiip,  after  being  difpatcbed  from 
her  hfi  port  in  bJ^  or  China^  as  in  the  declaration  men* 
tioned,  to  .witj  from  Bombay^  and  before  her  arrival  ia 
the  Thames^  to  wit»  on  the  '  1  ft. of  March,  1807,  was 
loft  by  the  perils  of  the  (ea;  add  that  though  divers 
goods  of  great  value  were  laden  on  board  the  ihip  at  Cm« 
ifiu  in  Chlna^  yet  (he  has  not  made  a  right  delivery  thereof 
according  to  the  charter-party,  &c.  There  were  feveral 
Other  pleas  fimilar  in  fubftance  %  to  all  of  which  the  plaia« 
lifb  iftemurred  generally. 

• 

'  W*  Adamy  for  the  plaintifis,  ftated  the  flrft  queftion  on 
the  demurrer  to  the  replication  to  the  3d  plea,  to  be, 
whether  the  Company  were  bound  to  advance  the  aooA 
per  month  to  the  mafter  of  the  ihip  in  IndU  for  the  time 
whichelapied  &om  the  Ihip's  being  difpatcbed  ixomCanion 
to  her  detention  by  the  governor  and  council  of  Botniays 

a  ia 
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in  other  wordfl}  whether  the  coraputation  of  the  time  for        1 809. 
which  the  200/.  per  month  Is  to  be  paid,  which  is  ex-       ,, 
prefled  to  be  from  the  (hip's  «  (irft  conftgned  port  id  India         ^g^i'fi 

The  £  A  ftip 

or  China,  until  fhe  fliould  be  difpatched  from  her  iqfi  port         India 
in  India  or  China  to  return  to  Europey*  miift  be  under-         ompany^ 
flood  of  her  ^<  lajl  canfigned  port"  from  which  (he  is  dif- 
patched to  return  to  Europe i  or  (imply,  of  her  '*  Ai^ 
port"  at  which  (he  (hAll  have  lawfully  touched  in  India  or 
China  before  her  aflual  return  to  Europe*    He  contended 
for  the  latter^  as  being  the  plain  meaning  of  the  words 
ufedy  to  which  the  Court  were  bound  to  give  e(Fe£kt  unlefii 
it  mantfeftly  afjpeared  to  be  the  intent  of  the  contra£linj 
patties  to  ufe  thofe  general. words  in  a  more  limited  fenfe; 
the  contrary  of  which,  he  argued,  was  to  be  colleded 
from  the  change  of  expredion  in. the  fame  fentence ;  and      > 
alfo  from  ^he  reafon  of  the  refervationi-  which  s^pli^d  as 
well  to  a  detention  for  nece(rary  repairs  in  any  of  the 
Company's  ports  in  India^  into  which  the  (hip  was  driven 
by  ftrefs  of  weather,  as  in  a  cbnGgned  port.     2dly,  Upoqi 
the  demurrer  to  the  5th.plea^  he  argued  that  the  plain* 
tifis  were  at  all  events  entitled  to  recover  for  the  14/*  a 
head  for  the  pafTcngers  ordered  on  board  in  India^  aU 
though  the  (hip  was  loft  before  her  arrival  in  ^^^gX^amts. 
This  allowance  was  not  to  be  paid  in  the  nature  of 
freight;  for  the  Company  had  before  hired  the  ^rholf 
fliip  to  freight ;  but  for  the  extra  expence  incurred  by  the 
Captain  in  laying  in  provi(tons  and  other  necefTiries  for 
the  ufe  of  the  paflengers  $  which  expence  was  incurred 
in  the  firft  inftance,  and  did  not  depend  upon  the  fubfe- 
quent  fafe  arrival  or  lob  of  the  ve(rel  in  the  courfe  of  the 
voyage.    It  would  be  the  fame  thing  though  the  paiTeii* 
'  gers  had  died  in  the  courfe  of  the  toyage* 

Vol*  IL  I  i  ^ofanqud 
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1809.  Bofanquet  contra,  obferved  on  the  laft  poinf ;  (the  Court 

jji^j^^^       having  intimated  that  they  had  no  doubt  on  the  firft ;) 

fZ'^'^/^         that  the  I4/.  for  each  pafiencer  was  covenanted  to  be  paid 

The  £A«r  n  r  ts  r 

Inima  by  the  Company  in  England;  by  which  it  feemed  that 
the  arrival  of  the  (hip  with  her  paflfengers  in  England  was 
a  condition  precedent  to  the  payment  of  the  money; 
following  t*ic  general  nature  of  freight,  to  which  fach  a 
covenant  appertained.  And  it  is  exprefsly  ftipulated  that 
if  the  (hip  (hould  not  arrive  in  fafety  in  the  Thames^  &c* 
the  Company  (hall  not  be  liable  to  pay  an]^  of  the  fums 
fpecified  fqr  freight  and  demurrage,  nor  be  fubjefl  to  any 
demands  of  the  owners  or  mafter  on  account  of  any  oihtr 
employment.  Now  this  was  an  employment  of  the  (hip ;  and 
It  cannot  make  any  difference  whether  the  (hip  be  em* 
,  ployed  in  the  Company's  fervice  10  carrying  pafiengers  or 

goods :  if  there  be  more  paficngers  there  muft  be  fewer 
goods :  and  this  is  only  an  extra  allowance  of  freight,  which 
muft  be  governed  by  the  general  rule  refpe£ling  freight. 
It  is  not  faid  that  the  14/1  is  to  be  paid  for  providing 
maintenance  for  the  palTcngers.  [Li  Blanc  J.  a(ked,  if 
the  owners  did  not  vi£lual  the  (hip :  which  was  anfwered 
in  the  affirmative.  J 

Lcrd  Ellbmbohough  C.  J.  As  to  the  firft  point ;  the 
payme.it  of  the  200/.  per  month  is  limited  to  ceafe  at  the 
Itime  when  the  (hip  (hall  be  difpatched  from  her  laft  port  /• 
rrturn  to  Europe:  and  Canton^  which  was  her  laft  conftgnei 
port,  was  properly  her  laft  port  for  the  purpofe  of  being 
difpatched  to  return  to  Ettrope^  within  the  meaning  of  the 
xontraft.  But  as  to  the  demand  for  the  14/.  for  each 
pa(renger  ordered  on  boards  the  plaintiffs  are  entitled  to 
recover.  An  ettra  expence  is  iqourred^by  (he  owners  in 
laying  in  a  ftock  for  the  neceflary  fubfiftence  of  the  pf r- 

fons 
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f39s  ordered  on  board  by  the  Company's  agents:  and  to         1809. 
reimburfe  this  charee  the  payment  is  to  be  made  at  hosie.        — — • 
And  I  do  not  think  that  this  demand  is  repelled  by  the         againft 
ftipulation  referred  to  in  the  charter-party,  that  if  the  Qiip         Jndia 
ihall  not  arrive  in  fafcty  in  the  Thames^  &c.  the  Company         ©mpa«y« 
fhall  not  be  liable  for  the  freight  and  demurrage  agreed 
on,  or  for  any  demands  on  account  of  the  (hip's  earnings 
in  freight  voyages  for  the  Company;  or  on  account  of  a/ij^ 
ether  employment :  for  conftruing  the  latter  vrords  accord* 
ing  to  the  context,  it  means  the  empkyment  of  the  (hip  in 
any  other  voyage  or  adventure :  and  we  know  that  the 
Company  rcferve  to  themfelves  the  power  of  employing  , 

their  chartered  (hips  on  other  accounts  than  trading  voy- 
ages, as  in  warfare.  The  putting  thcfe  pa(rengers  on 
board  does  not  alter  the  employment  of  the  (hip  as  to  htt 
deftination :  they  muft  go  wherever  the  (hip  would  other- 
wife  be  ordered  to  proceed,  if  they  were  not  on  board. 
This  claim  therefore  is  not  repelled  by  the  lofs  of  the  (hip 
before  her  arrival. 

Grose  J.  declared  himfelf  of  the  fame  opinion. 

Le  Blanc  J.  As  to  the  firft  point ;  the  *^  lajl  port" 
of  the  (hip  muft  be  underdood  to  refer  to  her  laft  port  in 
the  courfe  of  the  voyage  dire£led  under  the  charter-party  ; 
which  was  to  Madrafs^  Prince  of  Wa/es's  IJland^  and 
China;  and  Canton  was  her  laft  port  in  China,  from 
whence  (he  was  difpatched  on  her  return  to  Europe. 
As  to  the  fecond  point }  the  14/.  is  to  be  paid  in  England 
for  each  pa(renger  ordered  on  board  the  (hip  ;  not  for  each 
paflenger  who  (hould  be  brought  to  England :  and  it  was 
meant  to  be  a  compenfation  for  providing  diet  and  ac« 
commodatlon  for  the  paflengers^  which  ej^pence  would 

Ii  a  at 


CASES  IN  HILARY  TERM 
at  all  events  be  incurred  whether  the  (hip  arrived  or  were 

MOTFAT 

agmnH 

Inoia  Bayley  J.     The  quantity  of  proviGons  muft  be  pro- 

vided in  the  firft  inftance  in  proportion  to  the  number 
of  pafiengers  put  on  b'bard  by  the  orders  of  the  Company's 
agents.  The  owners  therefore  ought  not  in  juftice  to 
fuftain  the  lofs. 

Judgment  for  ihc  Plaintiffs  on 
the  demurrers  to  the  jth  and 
fubA^qucnt  like  pleas ;  and  for 
the  Defendants  on  the  reft. 


racfJayf  HiLL  agaiTiJl  Smith. 

Jan.  31ft. 

Where  the  cor-  HPRESPASS  fof  taking  wheat  and  other  grain  of  the 

J^^^hatTfor  *'^"  plaintiflF,  at  DroUivich  in  the  county  of  Worcefufy 

tZx^^xoxT  >nd  converting  the  fame  to  the  defendant's  ufc.    To 

nponc.rnfold  j^j^j^  ^^  defendant,  in  addition  to  the  general  iflue, 

in  iheir  market  ° 

by  fample,  ind     pleaded  feveral  fpecialiufti 6 cations,     i.  As  to  taking  30 

afterwards  •  •  **  °  *" 

brought  with-      pints  of  wheat,  part,  &c.;  that  the  city  of  Warcefler  is  an 

in  the  city  to  be    ^  .  .  . 

delivered  to  the  ancient  borough  or  city,  and  the  citizens  or  burgelTes 
for  about  60  havc  immemorially  been  a  body  corporate  by  different 
ftValuwnsme-  *names  till  the  charter  of  the  ig  Jac.  i.  incorporating 
when  cwTi^'  xhztti  by  thc  name  of  the  mayor,  aldermen,  and  citizens 
pitched  in  the      ^f  JfTorcefler  i  and  that  the  faid  citizens  or  burcreiles,  from 

market  place  on  -^  ^  o  * 

one  market  day    ({me  immemorial  until   that   charter,   and  the  mayor, 

vras  not  then  .  .  -  ,  - 

fold,  it  wM         aldermen,   and  citizens  lince,  have  had  and  held  and 

fifuaily  put  in 

Aore  in  the  cityi  and  only  one  bag  brought  into  the  next  market  by  way  of  fample,  andwbsn 
fold  in ^t hat  manner  toll  ufed  to  be  taken  on  the  wl  ole ;  this  \fj»  held  fufficieoc  evidence  to 
be  left  10  Uie  jury  of  a  prelcriptive  claim  to  take  toll  on  corn  fold  jn  the  market  by  famplc^ 
and  afterwards  hruught  into  the  city  to  1  e  delivered  to  the  buyer  j  though  the  wiinefts' 
fpoke  accoroms  to  tlieir  recoiled) ion  and  belief  of  the  commencemenc  of  felling  by  lample  in 
tilt  market  in  Ihe  manner  now  pra^ifcd  between  \o  and  5c  years  agoi. 

"bcea 


SMiia» 
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b^en  ufed  and  accuftomed,  and  of  right  ought,  to  have         1809. 
and  bold  a  market  in  the  faid  borouch  or  city,  in  a  cer-        — 

Hi  l  l 

tain  place  there,  now  called  the  Corn-mnrket,  on  «^«,«^ 
every  Saturday^  (except  when  Chr'f/lmas-daj  happens 
on  a  Saturday)  for  the  buying  and  felling  of  wheat  and 
other  grain  there;  and  during  all  the  time  aforefaid  have, 
at  their  own  cofts  and  charges,  repaired  the  hjghnvays  and 
pavements  of  the  faid  corn  maritt^  and  other  highways  ^nd 
Jlrtcts  in  the  faid  borough  or  city,  for  the  more  convenient 
bringing  of  graia  into  the  faid  borough  or  city  to  be  fold  there  / 
and  by  reafon  of  the  premifes  have  immcmorially  Iriketi,  &c. 
for  their  own  ufe  a  certain  reafonable  toll,  viz.  one  pint 
of  wheat,  corn  meafure,  for  every  3  buHirls  of  wheat, 
reckoning  the  fame  according  to  the  quantity  fold  and 
delivered  as  fuch  in  the  faid  city  or  borough,  fold  in  the 
faid  market  by  fample^  and  afterwards  brought  into  the 
laid  borough  or  city  to  be  dclivend  to  the  buyer,  to  be 
paid  by  the  feller  of  fuch  wheat,  cxc'ept  where  the  ftller 
of  fuch  wheat  has  been  a  freemnn  of  the  faid  city  or 
borough,  and  except  wheat  of  any  perfon  otherwife 
exempt  by  law  from  the  payment  of  the  faid  toll,  and 
except  wheat  that  had  before  paid  toll  in  any  market  or 
fair  in  the  faid  borough  or  city :  and  in  cafe  of  non- 
payment of  fuch  toll  after  reafonable  requeft,  &c.  the 
corporation  have  immemorially  taken  a  reafonable  diftrefs 
for  the  fame,  &c«  The  plea  then  averred  that  the  plain* 
tiff  on  a  certain  mnrket  day  fold  to  one  7*.  Hull  31  bags 
as  for  3  bufliels  of  wheat  in  each  bag,  by  fample,  to  be 
delivered  in  the  faid  -city,  which  faid  wheat,  of  which' 
the  faid  30  pints  were  parcel,  &c.  was  afterwards  brought 
to  be  delivered. to  T*  Hull  in  the  faid  corn-market  in  the 
faid  city,  &c.  (negativing  its  coming  within  any  of  the 
exemptions.)    That  the  defendant,  as  fexvant  of  the  cor« 
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xSop.        poration,  requefted  the  phtntiflT,  then  and  then  having 
-  the  pofltflion  of  the  fatd  wheat,  to  p^j  toll  for  the  fame, 

sg^        being  in  the  faid  market  place,  and  within  the  faid  city  ; 
and  on  his  refafal,  took  the  faid  30  pints,  &c.  for  and  in 
the  name  of  a  difirefs  for  the  faid  toll.     The  2d  fpecial 
plea  introduced  another  exemption  from  the  payment  of 
the  toll,  viz.  where  the  wheat  was  drawn  into  the  city 
in  the  cart  or  cafriage  of  any  freemen,  &c. ;  and  dated 
that  00  payment  of  fuch  toll  on  requeft,  the  corporation 
had  immemorialiy  taken  the  fame  out  of  the  wheat  fo 
fold  by  fample  in  the  faid  market,  and  afterwards  brouj^ht 
to  be  delivered  to  the  buyer  in  the  faid  borough  or  city, 
and  to  detain  the  fame  for  the  faid  toll.     The  3d  fpecial 
pica  ftated  that  the  city  of  Worcejler  was  immemorialiy 
lying  within  and  parcel  of  the  manor  of  Woree'ier,  of 
which  manor  the  corporation,  &c.  have  been  immemo- 
rialiy feifed,  and  in  refpefl  of  fuch  manor  have  immemo- 
vially  taken  and  received  the  ioW  for  and  in  confideration  of 
the  iiberfy  of  ccming^  going,  and  palling  with  corn  and 
grain  into  the  faid  borough  or  city,  fo  being  parcel  of  the 
faid  manor  i  and  in  cafe  of  non-payment  have  immemo- 
riallj  taken  a  reafonable  diftrefs,  &c.    The  4rh  plea  dated 
that  the  corporation  have  immemorialiy  repaired  the  borfe 
and  carriage  road  in  a  Certain  (Ireet  in  the  fatd  city  of 
Worcffier^  called  the  corn- market^  amongst  ethers  s  and  by 
reafoa  of  the  prcmifrs  have  immemorialiy  taken  and  re* 
ceived  the  faid  reafonable  toll,  viz.  one  pint  for  every 
3  bufhels  of  corn  or  grain  by  any  perfon  brought  into  the 
faid  borough  or  city  over  and  along  the  faid  horfe  and 
carriage  road,  in  the  faid  Areet  called  the  corn  -market, 
to  be  delivered  to  any  buyer  thereof;  except  as  before, 
&c. ;  with  the  fame  power  of  diftrefs  and  detention  in 
cafe  of  non-payment :  and  then  averred  that  the  plaintiff 
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had  brought  into  the  fitd  citjr  93  bulhels  of  wheat  over        1809* 
and  along  the  faid  horfe  and  carriage  road  to  be  delivered  ■ 

Hill 

in  the  faid  city,  &Ct  Wherefore,  &c.  The  replication  agahtfi 
to  the  firft  fpecial  plea  traverfed  the  liability  of  the  cor* 
poration  to  repair  the  highways  and  pavements  of  the 
corn-marker,  and  other  highways  and  ftreets  in  the  bo- 
rough or  city,  as  dated  in  that  plea,  and  that  by  reafoa 
thereof  they  have  been  entitled  to  take  the  toll  thereia 
claimed :  and  the  like  traverfe  was  taken  on  the  fecond 
plea  in  refpe£l  of  the  claim  of  toll  there  dated.  The 
replication  to  the  3d  plea  traverfed  the  right  of  toll  thereia 
claimed  in  refpedl  of  the  feifin  of  the  manor  of  JV.  in  con- 
£deration  of  the  liberty  of  going  wiih  corn  into  the  faid 
borough  or  city,  as  claimed  in  that  plea.  And  the  replica- 
don  to  the  4th  plea  traverfed  the  liability  of  the  corpora* 
Cion  to  repair  the  ho^fe  and  carriage  road  in  the  (Ireet 
called  the  Corn-market)  among  others,  and  their  ri^ht  , 
in  refpe£l  thereof  to  the  toll  claimed.  On  all  thefe  tra- 
f erfes  iflues  were  taken. 

At  the  trial  of  the  caufe  before  L^  Blanc  J.  at  Worcejler^ 
it  appeared  that  the  corporation  had  immemourially  re* 
paired  the  pavements  of  the  corn-market  and  fome  of  the 
ftreets  in  the  city,  but  not  all  of  them :  and  no  queftion 
was  made  but  that  they  were  immemorially  entitled  to 
and  had  always  received  the  toll  claimed  in  refped  to  all 
corn  brought  in  bulk  into  the  corn-market  and  fold  there* 
And  they  had  alfo  received  toll  of  all  corn  fold  in  the 
market  by  fample,  and  afterwards  brought  into  the  city 
to  be  delivered. (ince  the  pra£lice  of  felling  by  fample  had 
prevailed.  And  the  only  queftion  was,  whether  they  had 
a  prefcriptive  claim  to  the  toll  for  com  (old  by  fample  ia 
the  maiket,  and  afterwards  delivered  within  the  city ;  in 
whith  maoner  the  corn,  for  the  toll  gf  which  the  diftreCi 
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1809.  in  queftion  had  been  takeni  had  been  fold  and  deliTered; 
the  fample  having  been  exhibited  in  the  matket  by  the 

mgmmft  plainti^Fy  the  fclkr,  in  a  fmali  bag,  at  the  time  of  the  £ale, 
before  anjr  part  of  the  commodity  in  bulk  had  been 
brought  into  the  city,  but  which  wa^  afterwards  deliTercd 
in  the  market-place  within  the  city.  Of  the  precife  time- 
when  this  mode  of  felling  by  fample  in  fnudl  hags  origi* 
nated  no  certain  evidence  was  given,  but  probably  about 
40  years  ag0|  as  it  appeared  upon  the  whole  of  the 
evidence.  The  general  evidence  as  to  the  mode  of  felling 
corn  in  this  market  went  back  to  about  60  years  ago,  at 
which  time  fome  of  the  witneffcs  firft  recollected  attend- 
ing  the  weekly  markets.  The  corn  was  then  brought  in 
bulk  on  horfeback  and  in  carriages,  for  the  mod  part  in 
bags,  and  was  pitched  in  the  market-place.  Sometimes 
a  fingle  bag  was  fo  pitched,  and  the  red  were  left  at  hand 
in  the  waggon  in  which  they  had  been  brought  there.  But 
as  far  back  as  living  memory  went,  if  the  corn^o  depo- 
fited  in  bulk,  or  part  pitched  and  the  rtft  left  in  the  wa^ 
gon  on  one  market  day,  was  not  then  fold,  inftead  of 
being  taken  home  again  by  the  owner,  it  was  commonly 
depofited  in  fome  warehoufe  or  inn  within  the  city  till 
the  next  market  day,  when  a  fingle  bag  of  it  would  ht 
brought  and  pitched  in  the  market-place  to  fcrve  as  a 
fample  of  the  quality  of  the  reft  of  it;  and  when  fold  in 
that  manner  toll  was  paid  for  the  whole  quantity  fold,  the 
fame  as  if  the  whole  had  been  then  pitched  in  the  market. 
One  old  witnefs  fpoke  of  fales  by  fample  in  the  market 
(i.  e.  fales  by  fample  in  fmall  bags  ihrithout  any  previous 
pitching  of  the  bulk  in  the  market-place)  having  began 
according  to  his  rccolle£lion  about  the  years  1764  or 
1766,  and  that  foon  after  they  became  very  general.  It 
was  objcAedi  on  the  part  of  the  plain^j,  tbat  this  evi* 
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dence  (th^  fubftance  of  which  only  is  here  given)  did  not  i8o9» 

prove,  but  negatived,  the  prefcripttve  claim  of  the  corpo*        — 
ration  for  toll  upon  a  faie  by  lample,  fuch  as  had  been         sgmnp 
made  in  the  prefent  cafe.     But  Le  Blanc  J.  told  the  jury 
that  the  excrcife  of  the  fight  of  taking  toll  for  corn  fold 
by  fample  for  fo  many  years  back  was  evidence  of  the 
grant  of  fuch   a  toll  to  the  corporation  before  time  of 
memory  :  and  that  though  the  pra£lice  of  felling  corn  by 
(ample  in  fmall  bagSi  without  any  previous  pitching  of 
the  bulk  of  the  commodity  in  the  market-phce,  appeared 
to  have  grown  up  in  modern  times ;  yet  as  it  appeared  that 
as  far  back  as  between  1740  and   J  750,  to  which  the 
evidence  went,  cora  which  had  been  pitched  in  the  mar- 
ket-place on  one*  market  day,  and  not  then  fold,  had  paid 
toll  upon  the  fale  of  it  on  a  future  day,  when  the  bulk  of 
ii  had  been  removed  and  lodged  elfewhere  in  the  city, 
and  only  a  fmall  p^rt,  as  one  bag,  brought  into  the  mar* 
ket,  which  was  exhibited   as  a  f<imple  of  the  reft  s  he 
thought  this  was  evidence  for  the  jury  to  decide  upon^ 
whether  the  prcfcriptive  grant  of  toll  to  the  corporation 
did  not  include  fale  by  fample  as  laid  in  the  defendant's 
firft  fpecial  plea  ;  and  the  jury  accordingly  found  averdiA 
for  the  defendant  on  the  firft  fpecial  iflue. 

In  laft  Michaelmas  term  Williams  Serj^  moved  for  a 
new  trial,  upon  the  alleged  grdlmd  of  the  mifdire£iion  pf 
the  learned  Judge,  in  having  left  it  to  the  jury  upon  the 
fa£ls  in  evidence  to  prefume  a  prcfcriptive  grant  of  toll  to 
the  corporation  upon  all  corn  fold  by  fample,  as  well  as 
in  bulk,  when  the  praflice  of  felling  by  fample  at  all,  iq 
the  fenfe  in  which  fales  by  fample  are  now  underftood^ 
was  proved  to  have  originated  within  living  memory. 
iVnd  (he  Court  gratited  a  rule  to  fliew  caufe,  io  order  to 
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1809.        have  the  queftion,  which  was  of  extenfive  confequence^ 
more  fully  difcufTed*    And  in  this  term  ^ 

The  Attorney-General^  Dauncey^   Wsgky^   and  Puller^ 
(hewed  caufe  againft  the  rule.     A  right  which  has  been 
exercifed  Tor  between  40  and  50  years  paft  may  be  pre- 
fumed  to  hare  been  exercifed  immemorially,  and  confe- 
quently  may  be  prefumed  to  have  been  originally  granted» 
where  a  good  confideration  may  be  (hewn  for  fuch  s 
grant.    It  was  proved  that  as  far  back  as  1764  toll  had 
been  taken  on  corn  fold  in  the  market  by  fample  in  the 
prcfent  manner:  and  though  the  witneiTes  remembered 
no  inftances  of  fuch  fates  by  fample  prior  to  that  period, 
.  which  nearly  reached  the  extent  of  living  memory,  it  did 
not  follow  that  no  corn  was  fald  in  that  manner  before  ; 
but  the  jury  might  well  prefume  that  the  pradice  which 
rapidly  grew  up  from  about  that  period  was  warranted  hj 
more  ancient  precedents^  though  not  fo  general  as  after- 
wards prevailed  \  and  the  knowledge  of  fuch  more  ancient 
precedents  at  that  period  might  have  been  the  reafon  why 
the  pra£lice  which  then  began  to  prevail  more  generally 
was  fubmitted  to  for  fo  long  a  time  afterwards.  And  the 
acknowledged  praAice  of  felling  large  quantities  of  com 
by  famples  of  fingle  bags  alone  brought  into  the  market  at 
the  time  of  fale,  which  had  prevailed  as  far  back  as  living 
memory  went,  is  a  ftrong  confirmation  of  the  prefump- 
tion  made  by  the  jury  of  a  prefcriptive  grant  of  toll  on  all 
corn  fold  in  the  market  by  fample  generally,  where  the 
bulk  of  it  is  afterwards  delivered  within  the  city.     It  can- 
not  make  any  diflerence  in  principle  whether  the  fale  of 
the  bulk  be  made  by  a  larger  or  fmaller  bag  brought  into 
the  market  at  the  time.    Then  if  this  were  evidence  of 
fuch  a  prefcriptive  grant  to  the  corporatioUi  their  provid- 
ing 
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ing  the  public  with  a  market-place  upon  their  own  foil,  tSop. 
and  the  "obligation  on  them  to  pave  and  keep  in  repair  that  ' 
and  other  ftreets  of  the  city,  over  which  the  corn  might  ngml^f 
pafs  in  its  paflage,  would  be  a  fufficient  conlideration  to 
fuftain  fuch  a  grant.  [Lord  Etlenborougb  fuggefted  a  dif- 
ficulty, that  this  was  not  claimed  (Iridly  as  a  market  toll, 
but  in  refpedi  of  the  ufe  of  thofe  ftreets  which  the  corpo* 
ration  keep  in  repairi  and  one  of  which  is  ufed  as  a  mar« 
ket-place»  and  others  for  the  more  convenient  bringing  of 
grain  into  the  market.  And  the  delivery  of  the  bulk 
might  be  in  a  ftreet  within  the  city  which  the  corporation 
did  not  repair ;  To  that  the  feller  might  only  come  in  con« 
ta£t  with  the  confideration  for  the  toll  by  bringing  his 
fample  into  the  market  place.]  It  is  not  neceflary  that 
they  fiiould  repair  all  the  ftreets  of  the  city  ;  but  it  muft 
at  this  day  be  prefumed  that  they  repair  all  which  the 
king  at  the  time  of  the  grant  thought  it  materia]  to  re- 
quire them  to  do.  They  referred  to  The  Mayor  of  Carlijle 
V.  IVilfon  {a)  as  a  ftronger  cafe  of  prefumption  in  favour  of 
sitolL 

Williams  Serj^,  Jervis,  Abbott,  Lord,  and  C.  F.  Willie 
ams^  contra.  A  prefcriptive  toll  on  corn  fold  by  fample 
is  claimed  by  the  corporation  as  lords  of  the  market,  and 
in  refpe£l  of  the  repair  of  certain  ftreets  for  the  more  con- 
venient bringing  of  the  corn  to  the  market.  And  though 
general  evidence  of  ufage  for  50  or  60  years,  or  even  for  a 
lefs  period,  be  evidence,if  uncontradi^ed,  of  a  prefcriptive 
grant ;  yet  here  the  evidence  negatived  that  prefumption  ; 
for  the  beginning  of  the  pradice  of  felling  by  fampU  in 
the  ftridl  fenfe  of  the  term,  without  fubmitting  the  bulk 
to  iofpedioo  ia  the  market,  was  remembered  by  fome  of 
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i8o{>»  the  wltnefles  ;  9nd  it  was  proved  that  60  jears  ago,  be* 
""-^■^  fore  that  practice  began,  the  com  was  always  btoogbt  zn 
simi^  balk  to  the  market  and  pitched  there.  It  is  troe  that 
when  corn  fo  pitched  was  not  fold  on  one  market  day,  it 
was  ufed  to  be  put  in  (tore  within  the  city^  and  on  the 
next  maiket  day  only  one  bag  would  be  brought  into  the 
market^as  a  fample  of  the  reft ;  and  no  toll  was  taken  on 
the  firft  day,  becaufe  by  the  general  rule  of  law  the  toll 
IS  only  payable  on  the  fale  (a):  but  that  does  qpt  eftablifli 
the  right  of  toll  to  the  extent  now  claimed ;  for  in  thofc 
inftances  the  bulk  of  the  commodity  had  been  once  fub* 
mitted  to  the  infpcAton.and  corre£lion  of  the  market^ 
all  the  public  benefit  was  received  on  the  one  hand,  and 
on  the  other  the  full  ufe  of  the  market  and  ftrciets  kept 
in  repair.  Whereas  here  no  part  of  the  commodity  has 
ever  been  pitched  in  the  market,  nor  any  part  of  it  within 
its  limitSi  except  the  fmall  fample  carried  in  the  hand  of 
the  feller  :  the  parties  therefore  have  not  had  the  benefit 
of  the  whole  conGderation  for  the  toll.  And  the  difttnc- 
tion  between  the  two  cafes  is  fubftantial,  and  not  merely 
nominal,  as  if  it  had  relied  upon  the  greater  or  lefs  fize 
of  the  bag  which  was  exhibited  as  a  fample.  The  evi- 
dence  therefore  did  not  wanant  the  finding  of  the  firft 
fpecial  IfTue  for  the  defendant.  But,  adly,  the  king 
cannot  grant  a  toll  on  corn  fold  by  fample  in  the  market. 
Toll  is  not  of  common  right,  nor  incident  to  a  market, 
nor  can  the  king  grant  it  after  a  market  has  been  once 
eftabliflied,  without  a  valuable  confideration  (^).  The 
nature  of  this  conGderation  does  not  extend  to  toll  on 
fales  by  fample,  without  ever  bringing  the  bulk  within 
the  market ;  and  ublcfs  the  parties  have  the  benefit  of 

(«)  %  Inft'  211  • 
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the 


IN  THE  FoaTT>mMTR  YiAii  OP  GEORGE  m. 


48J 


the  conGderatioOi  the  toll  is  not  demandable  of  them  {a). 
In  the  Tivflejhury  cafe  (3),  Lord  ElUnborougb^  in  deliver^ 
ing*the  jttdgment  of  the  Court,  obfcr^cs  upon  the  eflen« 
tlal  difference  between  toll  for  corn  brought  in  bulk  into 
the  iparket  and  fold,  and  fuch  as  is  only  fold  there  b]p 
fample ;  that  in  the  latter  cafe  the  corrediion  of  the  mar-> 
ket  at  the  time  and  place  of  fale  is  wholly  loft  to  tho 
buyer  in  point  of  benefit :  he  has  no  benefit  from  the 
previous  view  of  the  entire  bulk  expofed  in  the  market-* 
place ;  nor  the  advantage  in  redudion  of  price,  which 
frequently  refults  to  the  buyer  from  the  feller's  dread  of 
being  obliged  to  carry  back  his  commodity  in  bulk  un- 
fold.    It  was  on  this  ground  probably  that  PowsJ  J.  faidj 
in  Kerty  v.  Wichetov}  («:),  that  the  king  cannot  grant  toll 
on  goods  not  brought  into  the  market ;  which  opinion  is 
recognized  by  Lord  C.  B.  Comyns  {d)»     And  it  was  con* 
fidered  by  Lord  Kenyon^  in  Mofeley  v>  Pearfon  (^),  that  the 
grant  of  toll  for  all  goods  fold  in  a  market,  ex  vi  termini 
imported  that  the  goods  fold  were  brought  into  the  mar- 
ket  and  rexd'y  to  be  delivered  to  the  purchafer  ;  and  that 
if  they  were  fold  there  by  fample^  no  toll  would  be  de- 
mandible,  but  the  reniedy,  if  any,  was  by  a6)ton  on  the 
cafe  for  felling  there  by  fample,  in  fraud  of  the  lord  of  the 
market :  and  fuch  was  the  opinion  of  the  Court  in  Blakey 

On  the  queftion  whether  a  grant  of  toll  on  corn  fold 
by  fample,  where  the  bulk  was  never  brought  into  the 
market,  were  good  or  not.  Lord  ElUnborough  C.  }•  and 

(«)  Hajfurt  V.  ff^t/hp  i  yentr,  71.  and  r  Mod,  47*  and  Prideaux  r^ 
lyarnet  %  Lev.  06. 


(d)  5  Ccm.  Dig,  519.  Toll,  E, 
if)  C«w/>.  661, 


(r)  %Lutw.  t50i« 

(r)  4  Tefm.Re/>,  107.  ^ 


1809. 


Si4I1K« 


10 
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1 809*  the  reft  of  the  Court  declined  giving  any  opinion  at  pre* 
'  fent ;  his  lordfbip  frying  that  the  queftion  was  on  the 

^•in^  record,  and  might  be  difcufled  in  another  fliape.  And 
at  prefent  they  were  only  to  confidcr  whether  the  eri* 
dence  had  been  properly  received  at  the  trial.  Another 
obje£tion  was  alfo  infifted  upon  by  the  plaintiflF'a  counfel, 
that  the  alleged  confideration  for  the  toll  in  the  firft  fpe^ 
cial  plea  was  the  repair  of  the  corn-market  and  9iher 
highways  and  ftreets  in  the  city,  for  the  more  conTcnient 
bringing  of  the  grain  into  the  city  to  be  fold  there;  bat 
the  claim  of  toll  in  this  iiiftance  was  for  a  fale»  by  (ample, 
of  corn  afterwards  brought  into  the  city,  (generally)  to  be 
delivered  to  the  buyer ;  which  might  refer  to  any  part  of 
the  city,  and  might  therefore  include  a  delivery  in  a  part 
of  the  city  which  the  corporation  were  not  bound  to 
repair;  and  therefore  the  prefcription  was  ill  laid,  ac* 
cording  to  the  cafe  of  Trueman  ▼•  ff^algham  (a)*     But  the 

_       r 

Court  faid  that  this  objeAion  alfo  was  upon  the  record* 

Lord  Ellbnborough  C.  J.  \7ithout  fuggefting  any 
opinion  upon  the  queftions  which  appear  upon  the  re- 
cord, I  (hall  confine  myfelf  to  the  only  queftion  for  our 
confideration  upon  the  prefent  rule,  whether  the  evidence 
received  at  the  trial  were  competent  to  be  fubmitted  to 
the  jury  in  proof  of  the  allegations  contained  in  the  firft 
fpectal  plea.  In  that  plea  an  immemorial  right  of  toll  is 
claimed  by  the  corporation  for  corn  fold  in  their  market 
by  fample,  and  afterwards  brought  into  the  city  to  be  de- 
livered to  the  buyer.  This  claim  is  not  made  fpecifically 
as  a  claim  of  a  market  toll ;  becaufe  it  is  ftated  that  they 
have  immemorially  repaired  a  certain  place  in  the  city 
called  the  corn  market,  and  other  highways  aod  ftreets 

in 
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In  the  citj  for  the  more  convenient  bringing  of  the  gram        1809* 
to  be  fold  the/e )  atfd  that  by  reafon  of  the  premHes  they  ^ 

hare  immemorially  taken  the  toll  claimed  by  them.  This  H^^fi 
may  apply  to  a  claim  of  toll  thorough^  and  is  not  confined 
to  a  mere  market  toll.  The  only  queftion  now  is,  whe* 
ther  upon  this  claim  fo  dated  the  jury  might  fairly  prefume 
from  the  evidence  laid  before  them  that  the  corporation 
had  a  prefcriptive  grant  of  fitch  a  toll.  Sales  hjfampU 
mud  be  as  old  as  commerce  itfelf;  and  in  the  cafe  of 
bulky  commodities  like  corn,  the  convenience  of  mankind 
muil  at  all  times  have  required  an  exhibition  of  them  by 
fample  in  fome  manner  or  other ;  but  fales  by  fample  in 
a  market,  where  the  bulk  of  the  commodity  is  never 
brought  into  the  market  at  all^  may  be  of  modern  intro- 
duQion.  If, the  grant  were  of  toll  on  all  fales  In  the 
market  generally,  that  might  be  taken  to  include  fales 
quovis  modo,  by  fample  or  otherwife.  But  what  is  the 
evidence  of  fales  by  fample  on  which  toll  has  been  taken  Si 
It  appears  that  from  about  1 764  the  pra£lice  of  felling 
by  fample  in  the  manner  now  afed  grew  to  be  very  gene- 
ral }  but  before  that,  and  as  long  back  as  any  witnefTes 
could  remember,  there  were  cccafional  inftances  of  fales 
by  Gngle  bags  in  a  fubfequent  n\arket  on  which  toll  was 
taken,  where  the  bulk  of  the  commodity  had  been  brought 
into  the  maiket  on  a  prior  day,  and  remaining  there  \xn^ 
fold  had  been  removed  into  other  parts  of  the  city.  Now 
though  that  would  not  prove  the  taking  of  toll  on  fales  by 
fample  of  things  afterwards  brought  into  the  city ;  yet 
ftill  it  would  be  evidence  of  fales  by /ample.  The  fa£l  of 
fuch  fales  was  notorious :  but  whether  in  every  inftance 
of  that  kind,  the  bulk  of  the  commodity  had  adually  be- 
fore been  pitched  in  the  market  on  a  prior  market  day 
Slight  not  be  fo  certain,  though  the  witneflf^s  might  be.. 

lieve 
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1809.  lieve  that  it  had  :  but  for  above  forty  years  back|  it  if 
agreed  that  fuch  fal^s  had  takf n  place  without  any  exhi- 
bition of  the  commodity  in  bulk  in  the  market,  on  which 
toll  had  been  taken*  Then  taking  the  whole  of  this  ty> 
dence  together,  can  we  fay  that  it  was  not  competent 
evidence  to  be  left  to  the  jury,  (for  that  is  the  only  quef- 
tion  now,)  to  prefume  that  the  pra£lice  of  taking  toll  on 
fuch  fales  had  prevailed  immemorially.  And  the  jury 
having  found  in  favour  of  the  prefcription  as  laid  in  the 
plea,  I  fee  no  ground  for  difturbing  tiie  verdi£i.  What 
the  efieft  of  fuch  finding  may  be,  as  to  the  qutftions 
vrhich  atife  upon  the  record,  I  give  no  opinion. 

Ls  Blakc  J.  I  thought  at  the  trial  thit  the  evidence 
was  fufficient  to  go  to  the  jury  upon  the  prefcription,  and 
my  opinion  ftill  remains  the  fame. 

Baylet  J,  This  was  proper  evidence  to  be  left  to  the 
jury.  The  plaintifF  had  in  truth  all  the  benefit  of  the 
market  and  of  the  repair  of  the  (Ireets  fuftained  by  the 

corporation.  The  practice,  as  it  now  prevails,  is  admitted 
to  have  exifted  for  above  40  years ;  and  therefore  the 
queftion  does  not  reft  now  on  the  fame  ground  that  it 
did  in  the  year  1 764 :  for  after  an  acquiefcence  for  fo 
many  yeara  by  thofe  perfons  who  were  intereftcd  in  re- 
filling the  claim  if  it  had  been  confidered  to  be  unfounded 
at  the  time,  the  jury  might  with  more  reafon  prefume 
that  there  did  exift  a  like  ufage  before  that  time,  though 
not  known  to  the  particular  witnefies  who  were  eia- 
^  mined.  Former  inftances  of  this  fort  might  have  been 
^  remembered  and  known  to  the  jury,  that  after  perfons 
had  brought  part  of  their  corn  into  the  market  and  fold 
it  there,  they  had  contra£ted  there  to  fell  a  larger  qaan- 

tigr 
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titj  of  the  fame  kind»  and  for  which,  upon  its  being  aftcn-        ^  809. 
^ards  driven  through  the  ftreets  and  delivered  in  the  city,       "hill* 
toll  may  have  been  claimed^    This  would  properly  be  a        ^s^^^^ 
falc  by  fampic,  and  if  the  claim  of  toU  on  the  whole 
quantity  had  been  fubmitted  to,  that  would  have  war- 
ranted them  in  Ending  the  fadi  of  a  prefcriptive  toll  oa 
fales  by  fample. 

Rule  difcharged^ 


The  Kino  againjl  The  Inhabitants  of  Horwick.    J^f  jg['^* 

^  I  "WO  judices  by  an'  order  removed  Wiliiam  auf)  Mary  Under  a  con-^ 
H^allsy  and  their  children,  from  the  townlbip  of  as  a  bleacher 
Horwick  to  the  townfliip  of  Heapy^  in  the  county  of  Xian*'  year  at  isj. 
tafter:  which  order  was  quaflied   by  the  Scflions,  on  J^^^^j  c^ 
appeal,  fubjcd  to  the  opinion  of  this  Court  on  thefe  Jj^JJ^r^fJ^b^*^ 

fafls*  .  ,     comraafora' 

year  gained  t 
fettlement  in 

The  p;)uper  William  Walls  fome  years  ago  was  hired  he  reBded,  al- 
as a  bleacher  and  crofter  for  ^i  year,  at  the  wages,  of  1 2/.  praaicepf\^ 
a  week,  to  fcrvc   Mcffrs.  Ainfwortb  and  Booths  whofe  ||J*J|^"u:h°b5 
works  are  at  Heaby^    This  was  all  that  pafled  at  the  time  wa«  engaged, 
of  hiiing.    He  continued  in  fuch  fenrice  for  the  year)  bi«  appointed 
refiding  in  Heapy^  but  not  in  his  mafters'  houfe ;  and  was  calculated  at  fo 
employed  to  do  the  general  crofter's  bufinefs.    In  thefe  SliJTfof/*  d*a^ 
works  each  bleacher  is  dirc&ed  by  his  mafters  to  get  up  a  h"  j^t'Je'^'of* 
certain  number  of  pieces  within  the  week.    The  ta(k  fct  the\veekt6doa» 

'  ^     Yit  pleafed,  and 

is  calculated  at  tht  rate  of  fa  itlany  pieces  a  day  for  fix  he  alfo  went 
days.    The  mail  is  not  ftinted  to  hours  \  if  he  finilh  his  on&MA^i, 
work  in  lefs  than  the  time  appointed,  the  reft  of  the  time   i^^ve :  \lr  thS 
is  hit  own,  to  do  as  he  pleafcs :  if  he  do  more  than  the  ''^'!^^^\^\ 
appointed  work^  he  receivee  for  ofcr  work.     Having  yw^witnoot 
yoL«X.  Kk  negleded  ceptioa. 


HeawicK. 
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negleAed  his  woik  in  the  week  days,  the  pasper  has  oc- 
cafionallf  made  op  §et  his  lofii  of  time  bj  woridog  on 
miahfi        Sundays f  bat  this  was  his  own  aft  and  deed.   Tbepaoper 
of  on  Sundays  weot  where  he  pleafed,  witboat  aikiog  his 

mafter's  leave.  Meflrs.  Ainfmmrtb  and  Beoib  never  en- 
gaged or  employed  their  bleachers  to  work  on  Sumdajs : 
they  had  nothing  to  do  with  them  on  Sunday.  In  refped 
of  their  fervants  who  were  hired  for  other  pnrpofeSf  they 
were  occafionally  put  to  work  on  Sundays^  but  when  tbey 
were  fo,  they  were  allowed  fomething  for  it.  The  Sei&ons 
were  of  opinion  that  under  thele  eircumftanccs»and  from 
the  nature  of  the  tradet  the  pauper  was  not  under  fach 
control  of  his  mafters»  that  he  could  be  conCdered  ts 
have  gained  a  fettlemeot  in  Heafy  under  foch  hiring  and 
fenrice* 

m 

Totes,  in  fupport  of  the  order  of  Se(fions»  contended 
that  this  was  not  a  hiring  for  a  year;  Sundays  being  in 
cffeA  excepted  out  of  the  contrail  %  which  brought  this 
within  the  former  cafes  of  Rinr.  Maccksjield  {a).  Rex  t. 
Kingswinford  Qi),  and  Rex  y.  Nertb  NiUey  (r) ;  in  which 
latter  the  hiring,  brfng  *<  for  five  years,  as  a  colt  Ihear- 
man,  to  work  i2  hours  each  day,"  was  confidcred  as  an 
implied  exception  of  the  other  1 2  hours  in  each  day,  and 
the  whole  of  Sundays.  And  he  endeavoured  to  diftin* 
guiQi  this  from  the  cafes  of  The  King  v.  St.  Agnes  {d)^  and 
The  King  v.  Birmingham  (^),  where  the  abfence  of  the 
fervant  from  his  work  on  holidays  and  Sundays  in  the  one 
dafe,  and  on  other  occafions  in  the  other^  was  prote£Ud 
by  the  cuftom  of  the  country. 

(«)  Burr,  8,  C.  458*        (i)  4  Wnv  Rgf.  %t^,        (<)  5  Tirm  t^.  zt- 
{2)  Burr.  Si  C.  671.        («}  CaU.  77.  and  DtagL  331. 

7  Searktt 
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icarleii  contrk  wae  ftopped  by  the  Court*  tSojh 


TlK  Kf «« 


Lord  Ellbn&orough  C.  J.  If  the  argument  be  pulbed 
to  the  extreme^  there  is  not  any  eontraft  -of  hirbg  in  of 

vhkh  there  is  not  fonie  implied  exception.  The  law  of  *^®** 
the  land  breaks  in  upon  foch  contra£ls  as  thefe  on  the 
Sundayst  and  the  matter  in  this  cafe  had  as  much  right 
to  the  fenrice  of  the  pauper  for  the  whole  year  as  the  law 
of  the  land  will  allow  of.  The  dtftinQion  howcTcr  is 
clear  between  this  and  the  cafes  relied  on.  Here  is  aa 
czpreis  hiring  for  a  year,  and  no  exprefs  exception  in  the 
€ontra&  of  any  part  of  the  year.  But  this  is  an  attempt 
to  introduce  an  impUed  exception  from  the  pra£Uce  of 
the  particular  houfe  of  manufaQure  in  which  the  fenrant 
was  engaged,  though  implied  exceptions  in  the  timca 
of  fervice  by  the  cuflom  of  the  country  have  been  held 
not  to  break  in  upon  general  contracts  of  hiring  for  the; 
year. 

Per  Curiam^  Order  of  Seflions  quaflied» 


r 

Hie  Kino  azainll  The  Inhabitants  of  Oaklby,     n^ed>i^<iKf^ 

^       ''  Feh.  lit 

T  T  PON  an  appeal  againft  an  order  of  juftices  remoTiog  A  goaniian  In 
Join  Kifig  and  Mar,  his  wife  from  BrUl  to  OMij^  S^tS  w'SS*-*"* 
both  in  the  county  of  Bucks j  the  Scflions  confirmed  the  ^yrftinl^ 
order,   fubjed  to  the  opinion  of  this  Court  on  thefe  ^^''^^^'" 

tg/OL%»  cannot  be  re- 

moved from  the 

Thomas  Haivis  about  38  years  ago  inclofed  a  piece  of  poflefflonof  it 
wafte  land  in  the  pariQi  of  Brill^  and  built  a  cottage 
thereon^  which  he  occupied  till  his  death.    By  indenture^ 
dated  the  3d  of  Ihvember  1 7951  he  and  his  fon  Tbamsu. 
dcmifed  ti|e  cottage  to  Jmms  Bawtt  for  a  term  of  500 

K  k  a  yearSf 
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iSopi^       yearsi  hj  way  of  mortgage,  for  fecuring  ao/.  aud  iotcrtffi 
TbeKii^d*     ^^^^^  7^^  rcoiainj  unfatisfied.     ThcmaSj  the  fon,  aftct- 
Th«?hiw         wards  married  the  paaper^ar^,  and  refided  in  the  cot- 
oi  tage  with  his  father  until  June  i8ox,  when  T^mor  the 

father  died  inteftate^  leaving  his  faid  fon  his  heir  atlaW| 
who  continued  to  refide  on  the  eftate  till  ^^vrm^^  in  the 
fame  year,  when  he  died  inteftate  j  leaving  the  pauper 
Mary  his  widow  and  four  infant  daughtersj  three  of 
whom>  at  the  time  of  the  removal,  were  under  14  years 
tf  age«    The  widow  continued,  with  her  daughters,  to 
tefide  on  the  faid  eftate  for  more  than  40  days  (as  it  was 
afterwards  agreed)  after  the  death  of  her  huiband,  before 
her  eldcft  daughter  attained  the  age  of  14  ;  and  in  Ockbtr 
1806  the  Vidow  intermarried  with  the  pauper  John  Kingf 
whofe  legal  fettlement  was  in  the  pariih  of  Oailejf  and 
who>  together  with  his  faid  wife  and  her  children,  rcfiicd 
on  the  faid  eftate  from  the  time  of  the  faid  marriage  to 
the  time  of  the  removal.    The  eftate  at  the  time  of  the 
removal  was  of  a  lefs  annual  value  than  ic/*     It  was  ad- 
mitted by  the  counfel  for  the  appellants,  that  Afary  King 
had  gained  no  fettlement  by  any  right  of  dower  in  the 
faid  eftate;    The  queftions  iniended  to  be  fubmitted  to 
the  Court  were,  firft,  whether  John  and  Mary  King^  or 
cither  of  them,  gained  a  fettlement  by  their  refpe£lire 
fefidence  on  the  eftate  as  above  ftated  ?  Secondly,  Whe- 
ther Mary  King  communicated  any  fettlement  gained  by 
her  reftdence  before  her  marriage  to  her  huiband  John 
King  P   Thirdly,  Whether  both,  or  either  of  them,  wcie 
irremoveable  at  the  time  of  the  order  of  removal. 

The  Attorney^emral  and  Btft^  in  fupport  of  the  order 
cl  Seflionsi  argued  on  the  firft  point  only  9  that  the  wi- 
dow did  not  gtin  a  fettkment  by  rcfidiag  for  40  days  on 

this 
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this  ellate  asguardhn  lo  foc^ge  to  her  children,  the  heirs        .1^^* 
of  her  dcceafed  hufoand.     They  admitted  ^hat  it  was  not      ^. " 
neceflary  to  the  ac^uirine  of  a  fettle mcnt  by  40  days  re-         ^^   ^ 
Cdeoce.  on  an  eftate,  that  the  party  (hould  have  a  b6ne-      _    of 
ficial  interefl:  in  it  at  the  time;  as  in  the  cafe  oiThi 
King  ▼.  Stone  {a)^  where  an  executor  who  held  in  truft 
for  the  widow  during  her  life  gained  a  fettlement  by  futh 
lefidence.     But  they  faid  iriiras  neceflfary  to  confer  a  fet- 
tlement by  refidence  on  a  party's  own  eftate  that  he 
fliould  have  either  a  legal  or  a  beneficial  interefl  in  it : 
dnd  they  denied  that  a  guardian  in  focage-had  any  legal 
intereft  in  the  property  of  the  ward  or  heir,  or  any  right 
to  refide  upon  it  fuo  jure,  or  otherwife  than  as  thefervant 
or  bailiff  of  the  ward  (b).     A  guardian  in  focage  takes 
no  intereft  in  the  land,  but  is  only  to  take  the  ifTues  and 
profits  to  the  ufe  of  the  heir,  to  whom  he  is  to  account 
»t  the  age  of  14  (c).    Therefore  he  may  be  fwprn  for  hit 
ward  (</).     And  though  fuch  a  guardian  may  leafe  (he 
ward's  land  in  his  own  name,  yet  that  is  by  virtue  of  the 
power  or  authority  conferred  on  him  by  law.     And  they 
fliftinguifhed  between  the  cafe  of  a  guardian  in  focage 
and  that  of  an  executor  or  adkx^iniftrator,  the  latter  of 
whom  takes  the  whole  legal  intereft  in  all  real  chattelsi 
and  may  maintain  trcfpafs  for  injuries  to  the  land,  and 
recover  the  pr9fits,  if  withheldj  in  their  own  names,  as  the 
only  owners  whom  the  law  recognisies}  and,  what  i| 
010ft  to  the  point,  they  may  difpofe  of  all  the  intereft  z% 
law,  and  make  a  good  title  to  a  bon^  fide  porcbaferi 
and  in  no  cafe  are  they  aceountable  at  law  to  the  bene* 
^ial  owner  for  the  profits  of  the  eftate.   But  a  guavdiati 

(f )  Uf  n.  k.  {d)  CUk  Ev'td*  loyt 

Kk3  lA 
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1809.        in  foeage  is  accountable  at  law  to  his  ward  io  an  afiioA 
""""^        0f  account,  and  cannot  make  a  title  to  a  purchafer. 

t*beKiif«  '^ 

^Theinh^itantB      ^^  ^^  TauntM^  contrk,  was  ftopped  by  the  Coart. 


OAKLlr. 


'  Lord  ELLSNBOitonCH  C  J.  There  is  no  donbt  ia 
this  cafe  but  that  the  moiher,  who  was  guardian 
in  focagc  to  her  daughters,  had  a  Tif>ht  to  elcd 
^whether  (he  would  kt  the  eftate  or  occupy  it  for  tbdr 
benefit :  and  unlefs  (he  let  it,  the  law,  which  impofes  the 
duty  of  a  guardian  upon  her,  would  nectfTarily  proce& 
tier  in  the  perlbnal  occupation  and  fuperinteodance  of  it. 
The  only  difference  which  can  be  pointed  out  betweea 
the  cafes  of  an  exfcutor  or  adminiftrator  and  of  a  guardiaa 
in  foeage,  in  this  refpeA,  is  that  the  one  is  accountable  for 
the  profits  by  ftatute,  and  the  other  at  common  law, 
The  law  confiders  a  guardian  in  foeage  as  entitled  to  the 
pofleffion  of  the  ward's  property,  and  incapable  of  beiog 
^efnored  from  it  by  any  perfon.  Snch  a  guardian  has  not 
t  mere  office  or  authority,  but  an  intereft  in  the  ward's 
eftate.  It  is  laid  down  in  Wadi  v.  Baker^  1  LJL  Ray.  131. 
that  he  may  maintain  trcfpafii  and  ejeAment,  avow  for 
damage  feafant,  ma]te  admittance  to  copyhold,  and  leafe 
|n  his  own  pame.  He  cannot  indeed  qon?ey  the  property 
tbfolotely  as  an  executor  or  adminiftrator,  becaufe  the 
mtnrc  of  the  truft  does  not  require  it  in  the  one  cafe  as 
it  does  in  the  other ;  but  he  may  difpofe  of  it  during  his 
guardianihip,  though  accountable  afterwards  to  the  heir. 
The  widow  therefore  had  fiicb  an  intereft  in  the  cfkate  ^ 
tendered  her  irremoveable  from  it 

CrRpss  J.    The  qucftiop  i$.  Whether  the  widow  wai 
inemoYeable  fpm  this  propevtj  for  40  days  I  .$he  had  a 


1 
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fight  during  her  guardianlhip  cither  to  leafe  or  occupf        1 809. 
the  eftate ;  and  if  flie  chofe  to  occupy  it,  flie  was  kre-      xhTRTNo 
moveable  from  it,  ag  from  her  own,  though  liable  to  an^  ^.  fl;^ 

'  '  ^  The  infiibitantt 

fwer  afterArards  to  the  wards  for  the  profits.  pf 

Le  Blanc  J.  The  cafe,  though  new  in  circumftance^ 
is  not  new  in  principle,  h  is  governed  by  the  decifions 
which  have  taken  place,  that  in  order  to  make  perfons  < 
irremoveable  on  account  of  having  property  in  the  pari(h| 
it  is  not  neceflary  to  have  a  beneficial  intereft  in  it  for 
therofelvf  S|  but  it  is  fufficient  that  they  rdfide  there  for 
fome  beneficial  purpofe  to  another..  Now  a  guardian  in 
focage  has  a  right  to  the  pofieflion,  and  until  (he  leafes^ 
it  is  for  the  intereft  of  the  wards  that  (he  fliould  occupy 
the  eftate,  and  there  can  be  no  right  to  remove  her  from 
it  to  their  prejudice :  as  in  the  cafe  of  an  adminiftrator^ 
or  of  a  fole  next  of  kin  even  before  adminiftration  grant« 
f  d,  who  has  a  right  to  refide  on  the  leafehold  property ; 
and  fuch  refidence  for  40  daysjwill  give  him  a  fettlement 
in  the  parifli. 

Batlet  J.  If  a  guardian  in  focage  can  mamtaiQ 
trefpafs  and  ejefiment  in  his  own  name,  and  avow  for  da« 
auge  feafant  00  the  land,  this  (hews  that  be  has  a  right 
to  occupy  it.  And  this  is  confirmed  by  the  old  method 
of  pleading  by  guardian  in  focage,  which  was  that  he 
entered  as  guardian  into  the  tenement  in  queftion,  and 
was  poflTcfled.  In  like  manner  an  adminiftrator  has  a 
right  to  the  poflTeffion  of  leafehold  property,  and  is  only 
ilpcouqtable  ifor  the  profits.  ^ 

Qrder  of  Seffions  qoaOied  {a)^ 

ft 

.  (#)  Vide  (Jf/hcrn  j,  Cardtm,  Pitw»  tg).  where  the  Court  eenedcr  that 
iS0  mUf  ffstt  0nd  iiittr^  of  the  hndt  it  in  the  guardian  in  iocage,  (whkh 

K  k  4  nail 
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1 809*  muft  be  Qodcrftood  during  the  giitrdiandiip)  to  the  ar/e  of  the  iofnit.  Aii4 

■  in  MedtU  V.  CtafaiUy  Vsuih.  i8t»  t*  he  u  U\A  to  have  an  Mr«r^«  aod  not 

The  Kino         piercly  a  naked  autborityj  thou|U  it  bt  an  fntc^ft  joined  with  a  tnift  fi9f 

The  InhabiunU     «>"  ^^«W. 
.      0/ 
Oaklst* 

^''fa^*        The  King  ^^^/^  The  Inhabitanig  of  SxpKct 

upoNrTfi^NT* 

i'SvaJe  ol'*   T^°  J  - '^'^^^  ^'y  ^'^^'^  ^-'^^^  ronoFcd  i2vWJ  and 
jpiiiking  two  Elszabtth  Sheldon  and  their  three  children  by  naine» 

to  another  at  fo    ftom  Stoh-upon-Trent  to  Norton-onti^Mqors  in  the  coun* 

much   per  week  r     m      /f*      1        rr>%         n     m  #i_      1       l_ 

percow»for40    tj  Of  otafford.    The  oeUionS}  on  appeal,  quathcd  the 
I!Sl^i  wclJe'to^be  o^Jc*^  5  ^^^j^^  f^  *«  Opinion  of  this  Court  on  thcfc 

owner  on  his        '*"'• 

mon  wiJhTii  '^^^  P*"?^"^  i?/^Aflr(/  SA^/^i?/i,  being  legally  fettled  clfe. 

other  cat«le,        where,  about  fcven  years  ago,  under  a  verbal  aerecmenf, 

and  w«re  to  be       '  ,  '  ^  ^  ^  ^ 

milked  by  the  rented  and  paid  for  the  hire  or  privilege  of  milking  two 
gain  htm  afet-  COWS  belonging  to  Mr.  Repton  the  fum  of  5;.  6d.  a  wrek 
^Runse  of  the  cach  COW,  for  forty  fuccefli^e  weeks.  The  two  cows 
^wotx^ToL^  were  by  the  terms  of  the  agreement  to  be  depaftured  by 
j-year,  j^y^  Repton  on  his  f^rm  at  Norton-on-the-MMrSf  in  cpmy 

men  with  b^s  other  cows ;  and  were  in  fad  dcpaftured 
on  fuch  of  the  lands  belonging  to  the  farm  as  Mr.  Repton 
thought  proper,  in  common  with  hi^  other  cattle.  The 
pauper  never  wept  on  the  lands  to  fetch  them  %  but  they 
were  regularly  brought  up  with  Mr*  Reptorf%  other  cows 
to  the  fold  yard,  and  there  milj^ed  by  the  paupef  and  his 
family*  During  the  time  (he  pauper  fo  rented  the  faid 
cows  he  reGded  in  the  parifh  of  Norton  onthe^Mwrs^  at  a 
cottage  for  whiph  he  paid  fifty  (hilKngs  a  year :  and  die 
depafturing  of  the  two  cows  for  the  time  aforefaid  oq 
the  lands  of  Mr.  Ripton  was,  together  with  the  cottage| 
lirorlh  more  than  ten  pounds  a  ycaf ,    l^t  ^ueilion  wtS| 

whether 


IM  THB  F0RTT*MINTH  YsAE  OF  GEORGE  III.  497 

wrbetber  the  pauper  gained  a  fettletnent  in  Norton- on-the-         1809. 

J^oors  by  his  renting  of  the  cottage -and  of  the  cows  as 

above  dated.  «r«^ 

Thclnhabitanfti 
cf 

Otfford  and  Peake^  in  fupport  of  the  order  of  SelHonSi       t«smt« 
Caid  that  this  was  no  more  than  a  perfonal  contraA  for  the 
hire  and  privilege  of  milking  two  cows,  and  no  tenement^ 
which  mud  lie  in  tenure  and  relate  to  land.     The  rule 
pf  law  as  laid  down  in  Tbe  King  v.  Lockerly{a)^  tha^an 
agreement  for  the  ufe  and  feeding  of  coWs  is  no  tenement 
within  the  afl*  is  eorre£i  :  the  error  of  that  cafe  lies  in 
the  mifiippUcation  of  that  rule  to  the  fa£l$  of  it  \  for  there 
the  dairyman  took  not  only  the  cows  and  th^ir  feedings 
but  alfo  the  dwelling-houfe  and  the  after^math  of  part  of 
the  ground,   &c.  and  in  {hort  the  whole  dairy  farm. 
And  in  Rex  v.  Wbixiey  (i),  Bulhr  J.  faid  that  the  beft 
reafon  for  that  decifion  feemed  to  be  that  part  of  it  where 
the  Court  held  that  it  was  not  a  leafe  of  land,  or  any 
fhing  out  of  land  ;  for  it  was  only  a  right  to  the  mill^  of 
the  cows.     And  in  Rex  v.  Stoke  (r)  the  taking  of  hay, 
grafs  and  after^math  was  held  to  confer  a  fettlement,  be- 
caufe  the  land  was  intended  to  pafs.    In  The  King  v« 
Piddletrentide  {d)^  in  which   Re:f  v.  Locket ly  was  over- 
fuledy  the  fpecific  fubje£l  of  letting  was  a  dairy^  which 
in  dairy  countries  means  the  land  itfelf  on  which  the  cows 
are  ftd,  as  well  as  the  ufe  of  t^e  cows;  and  the  leflee 
l^ad  alfo  the  liberty  of  cutting  fur^e  on  the  farm  for  the 
ufe  of  the  dairy ;  be  bad  alfo  a  rabbit  wairen,  and  a 
houfe  on  it  to  l^eep  the  nets  in :  fo  that  he  had  evidently 
^n  intereft  in  th^  foil  beyond  the  mere  ufe  and  feeding  of 
)b<?  pa^tje.    And  Buller  ]•  there  dated  thp  true  quedioo 

(«)  Btirr.  $.C.)t$.  Ih)  I  7Vr9(  Rtp,  138, 

If} » ^r»  ^  4;  «•  ('O  S  ^W  ^h  ??*• 

t9 
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iSo9«        to  be,  <<  whether  it  w^e  a  eoDtni£l  toreodve  profits  ooC 

j^^  of  land."  .  Next  came  Tie  King  w.  Tclpi$dJle{a)t  where  bj 

mg^        the  terms  of  the  contrafb  the  paopcr  was  to  haYC^fae 

The  InbabiCanti 

of  fxcli^ve  right  of  feeding  the  dairy  cows  in  certain  dofes 

TixMT.  '  for  part  of  the  year.  Hewasalfo  to  hare  a  dwelling* 
honfe  on  the  farm»  and  the  right  of  cattmg  foel  for  the 
,nfe  of  the  dairy.  There  was  a  ckar  intercft  taken  in  the 
land.  Lord  Kinjon  laid  ftrefs  on  the  pauper's  baring  for  a 
part  of  the  year  the  czcluGve  right  to  the  paftnrage  of  the 
grounds  to  be  taken  by  the  mouths  of  the  cattle.  Jl/b^ 
burft  J.  obfenred,  that  the  pauper  had  the  feparate  poflcf- 
fion  of  a  houfci  and  that  he  rented  not  merely  the  milk  of 
the  COWS)  but  the  cows  themfclTeS)  and  the  land  under 

'  certain  qualifications ;  for  he  had  a  right  in  certain  dofes 
eren  to  the  escIuGon  of  the  farmer  himfelf .  And  BuUer  J. 
faid  that  he  had  an  intereft  in  the  land :  and  he  alfo  re* 
lied  on  the  pauperis  exclofiTe  poflcffion  of  particular 
grounds  during  part  of  the  year.  It  is  true  that  in  TZr 
King  V.  HolHngten  {b)  the  pauper  was  holden  to  gain  a 
.fettlement  by  renting  the  pafturage  of  two  coWs  in  a  ceiw 
tain  clofe  for  a  part  of  the  year,  though  his  cows  had  nol 
ihe  excIuCre  feeding  of  it ;  but  there  the  cows  were  the 

/  pauper's  own;  which  was  relied  on  by  Mr.  JufticeXovv 
nnce^  as  falliog  within  the  words  of  Lord  Kenym  in  the 
cafe  of  PiddlanntUif  that  it  was  ^  a  contrad  for  the 
pernancy  of  the  profits  of  the  land  by  the  mouths  of  the 
cattle.**  And  Lord  EUenhrougb  compared  it  to  the  taking 
of  a  common  in  grofs,  which  had  been  determined  to  con* 
fer  a  fettlement  in  Rttt  t.  Derfinghgm  (c).  In  Ren  ▼. 
Jlinwartb  (d)  alfo  the  pauper  had  the  exdufiTe  pofle^on 
tS  the  land  on  which  the  dairy  cows  were  agreed  to  be 

« 

(«)  4  Ttrm  R€f.  S71.  {h)  I  isft  113. 

depafti^edi 
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depaftored  1  but  thete  no  fcttleiiient  wis  gaiaedi  becaufe 
the  anniul  ?alue  of  the  land  w«a  not  lo/.    This  fpecies 
of  cODtraA  for  the  tun  of  cattle  10  the  pafture  of  ahothet        tgSnft 
waa  held  to  be  no  tenement  in  The  King  v.  Hammer ^  of 

Jmkh  {a)\  (for  having  the  privilege  <tf  feeding  there  for  ^^t.ViTt?*' 
nothing  could  make  no  diflference  in  that  refpeA)  becaufe 
it  conferred  no  intereft  in  the  land.  If  a  contraA  for 
taking  the  milk  of  covt  will  confer  t  fettlcment,  becaufe 
the  cattle  muft  neceflarily  feed  on  the  land  in  the  mean 
time»  the  fame  confeqaence  may  be  purfued  to  a  contraA 
for  taking  all  the  cheefe  of  a  farm  made  doriog  a  certain 
period.  In  Lanea/bin^  geefe  are  kept  in  large  'flocka  fo^ 
die  fake^  in  part,  of  their  feathers,  and  are  turned  out 
faito  the  ftttbbles  for  a  certann  period  %  and  a  contra£l  for 
taking  all  the  ffaithcra  of  the  geefe  while  kept  there 
would,  by  the  fiune  rule,  be  a  taking  of  a  tenement. 
Here  the  gift  of  the  contra£l  is  fpeciically  for  the  hire 
and  privilege  of  milking  the  cowa  of  another  for  a  cer- 
taun  period ;  the  place  and  manner  of  their  feeding  are 
collateral  to  foch  contraA,  and  foch  as  the  owner  would 
have  provided  for  the  fake  of  his  own  cattle  in  order  to 
make  their  mUk  moft  produdlive,  if  he  had  milked  them 
on  his  own  account.  The  cows  were  to  be  depaftnred 
in  common  widi  the  owner's  own  cattle  wherever  he 
pleafed  on  his  farm ;  and  the  pauper  had  no  other  con- 
trol over  them  than  the  privilege  of  milking  them.  It 
waa  (aid  by  Lawrenei  J.  in  Rin  v.  Dijbwry  (3),  that 
a  contrail  to  feed  cows  generally,  under  which  they 
might  be  fed  with  green  tares  bought  In  the  market, 
would  not  be  a  tenement, 

Pii&r  and  f^Hif^  contrl,  weie  flopped  by  die  Const* 


W  S  Tom  It*/.  450.  note.  (*)  M.  43  G.  3.  i  N^Imm,  506. 

Lord 
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.i8os>.  Lord  Ellbnborougr  C.  J.   There  is  no  foKd 

The  Kino  ^^^^  between  this  and  the  cafe  of  HoUingion.    These  the 

TheiniM^  paQper  had  only  hired  the  depafturing  of  bis  own  cows 

of  in  common  wiih  the  cattle  of  the  owner  in  certain  land  i 

PTOKB-VPOM- 

TftSNT.  here  he  hired  the  cows  themfelves,  which  for  this  pttr« 
poie  are  the  fame  as  his  own,  together  with  their  depaf« 
taring  in  common  with  the  owner^s  other  cattle,  upon 
a  certain  farm }  all  included  in  one  contract*  If  the  cowa 
here  had  been  the  pauper's  own,  this  cafe  would  have  been 
identically  the  fame  as  the  former ;  but  that  hGt  was  no 
material  ingredient  in  the  former  cafe ;  for  the  cows  are 
his  own  for  the  time  that  he  hires  {hem ;  ^ind  in  fome  of 
the  other  cafes  where  fettlements  wc;re  obtained  under 

ft 

contrafls  of  this  kipd,  the  cows  were  hired  as  well  a» 
their  feeding.  Therefore,  without  going  at  large  into 
the  general  queftion  which  was  agitated  in  thofe  cafes,  I 

think  that,  confidently  with  the  decifions,  this  mud  bo 
deemed  to  be  the  taking  of  a  tenement* 

Gaosx  J.  It  is  too  late  now  to  nnfcttle  the  law  which 
has  been  eftabliflied  by  former  decifions.  Ic  is  faid  that 
this  is  only  a  contra&  for  a  right  to  milk  cows ;  but  it 
is  more ;  for  it  is  a  contra&  to  take  the  milk  of  cows  to 
be  depsftured  on  a  certain  farm  \  which  if  purcbafing  pro 
tanto  the  intereft  in  thofe  paftores  on  which  the  cow^ 
wero  to  be  fed.  And  this  falls  within  the  former  deci- 
fions on  the  renting  of  dairies. 

Lb  Blanc  J.  It  is  only  the  words  ufed  in  ftating  thia 
cafe  which  make  any  real  difference  between  at  and  for^ 
mer  cafes  \  but  it  falls  within  the  fame  principle.  The 
only  difference  between  this  and  The  King  t.  PiddUtrmm 
t\4^  is  that  thcTf  it  ws^s  ((ated  to  |^e  the  renting  of  % 
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liairyp  which  is  only  a  coatra£t  for  the  hire  and  privilegi^        1809^ 
of  milking  cowt,  which»  during  the  time,  are  to  be  de-      ThcKmo 
paftured  on  the  ownerU  lands.    But  there  the  cows  were        ^"^nft 

^  The  JnhabiraDis 

to  feed  in  particular  grounds  at  particular  feafons  of  the  of 

year}  and  here  they  were  to  be  depaftured  on  the  farm       TavnT. 
in  common  with  the  owner's  other  cattle.    In  Tie  King 
?•  Tolpudilt  the  agreement  was^  as  here,  for  the  owner's 
cows  at  fo  much  a*head )  and  though  they  were  to  hare 
the  excluGve  paft^urage  of  certain  grounds  during  part  of 
the  year }  yet  that  has  fince  been  held  to  make  no  dif- 
ference.   <*  If»^  faid  Lord  Kitijon  in  the  latter  cafe^  <<  the 
cattle  had  been  the  pauper's  own,  and  he  had  rented  the 
feeding  of  them,  that  would  have  been  unqueftionably 
a  tenement ;  like  the  taking  of  the  pafture,  the  hay,  and 
aftermath  \  and  I  think  that  thefe  were  the  pauper's  for  a 
certain  period,  &c.  \  and  this  was  not  the  lefs  a  taking 
of  a  tenement,  becaufe  the  pauper  could  only  enjoy  th^ 
Is^d  in  a  particular  mode."    The  fame  reafoning  will 
apply  to  this  cafe.     In  Tbi  King  v.  Minworih,  there  was 
no  doubt  made  but  that  the  contra£t  was  for  the  taking 
of  a  tenement ;  but  the  value  of  the  land  on  which  the 
two  cows  were  to  be  depaftured  did  not  amount  to  loA 
a  year,  and  therefore  no  fettlement  was  gained.    Now 
here  the  pauper  contraAed  for  the  milking  of  two  fpecific 
cows  (not  any  two  cows)  which  were  to  be  depaftured 
on  the  farm  of  the  owner  together  with  his  other  cattle  $ 
the  value  of  which  pafturage,  together  with  the  cottage 
rented  by  the  pauper  during  the  fame  time,  amounted  to 
more  than  lo/.  a- year.     Then  it  was  decided  in  Tie 
King  V.  HoUington^  that  hiring  the  feeding  of  cows  for  a 
certain  time,  in  common  with  the  cattle  of  the  owner  of 
.  the  pafture  in  which  they  are  to  be  fed,  is  a  taking  of  a 

tene^ 

10 


5M 


CASES  m  HILARY  TERM 


t$ep, 


The  Kittm 

The  Inhabitantt 

of 

Stojcs  vroii* 

T&Bur* 


feoement.  This  then  is  the  fitme  as  if  the  pauper  had 
hired  the  oowi  at  fo  much)  and  the  pafture  for  feeding 
them  at  fo  much  more,  thongh  the  two  Aims  are  com* 
pounded  in  one.  And  it  being  found  here  that  the  ? aloe 
of  the  pafturagOy'  together  with  the  cottage,  amoonted  to 
lo/.  a-year,  the  pauper  gained  a  fettkmenr. 


Batlit  J.  This  is  a  biriiig  of  two  cows,  with  the 
r^ht  of  haring  them  depaftured  on  hnds  in  the  pariflu 
The  cafes  ol  Ptddliittniidi  and  TdfuddU  determined 
that  it  was  not  neceflarjr  that  the  cows  flionld  be  the 
pauper's  own }  and  the  cafe  of  HoiHnghn  determined 
that  the  pauper  need  not  have  the  right  to  the  pafturage 
esclufire  of  the  cattle  of  other  perfons.  Thofe  three 
cafes,  therefore)  hare  decided  the  prefent.  The  agrec«> 
ment  here  was  that  the  owner  fliould  deptfiun  the  cows 
upon  his  farm  in  the  parifli  i  which  muft  mean  that  diey 
were  to  be  led  on  the  pafture  growing  on  the  huMi :  if« 
therefore,  he  had  fed  them  in  any  other  way^  it  would 
hare  been  a  breach  of  his  contrsA. 

Order  pf  Scffions.quafiied. 
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Meredith  and  Others  againft  Meredith  and  ^^f^'Ju 

Another. 

CHARLES  NEWCOMB  being  feifed  in  fee  of  the  Under  a  devSfe 
eftates  in  queition  in  Henfirdjotre^  by  his  will  dated  tenements  by 
the  8th  of  November  1 760,  duly  executed  and  attefted,  uhij^yJU 
derifed  (inter  alia)  as  follows :   «  Alfo  I  give  and  devife  [^  whL*"alf 
<«  to  my  daughter  Hannah  Newcomh  the  tenemeatB  called  ^  "^^^^  «'^- 

'  ®  drcn  the  rever* 

<*  Llitton^  in  the  pari(hes  of  Difcoyd  and  Prefieigni  in  the  ^0°  >"<!  inberi- 
'<  county  of  Hereford^  &c.  and  the  tenement  called  the  mifes  were  in- 

tended  if  H 

*<  Bower  In  the  pari(h  of  Kington  in  the  faid  county^  with  ihouiddiewith-> 
''  all  the  landsi  &c.  thereunto 'refpeflively  belonging;  ^vJ^.iooo/. 
«'  to  hold  unto  my  faid  daughter  Hannah  during  her  na-   eftalc^ben  the 
«•  tural  life,  without  impeachment  of  wafte.    Provided,  tcftatw  devifed 

'  *^  ali  and  finguJar 

V  that  if  my  fon  Spencer  Newcomb.  and  my  daughter  Ann  tbe  raid  eftate 

•*  the  Wife  of  John  Meredith,  to,  whom  and  to  whofe  chtU  called,  &c.  to 

**  dren  I  intend  the  reverfion  and  inheritance  of  the  faid  their  live*, 

"  lands  and  premifes  upon  the  ejiate for  life  of  my  faid  doughs  ^^^^^^^ 

««  ter  Hannah  being  determined,  in  cafe  Hannah  fball  die  gjj^^"[{|^f 

<<  wtbout  ijfue  of  her  bodvlawfiJly  begotten  ffhiXlhtmvaitA  moiety  unto 

■^  •        ^      •     «  and  among  the 

«  to  pay  the  faid  Hannah  loco/,  as  and  for  a  confidera-  children  of  the 

*<  tion  for  her  cftate  for  life  in  the  faid  premifes  \  then  their  hcirs° 

««  and  on  full  piyment  thereof  I  give  and  devife  all  and  ^^^J^ 

«*  fingular  the  faid  eftate  and  premifes,  called  i/r^/w,  and  ^^n^^t*  «  com. 

*  r  »  ».  mon,ftc    Pro- 

*<  iht  Bower,  hereinbefore  mentioned  and  intended  to  ▼><^ed  thats/r#f, 

JheulddieinfH>f'> 
J'tffim  ef  the  pre» 
mifcs  (ingle  and  without  iffiie,  then  he  gave  the  faid  eftates  and  premtfei  /»  &  and  A,  amd  t$ 
thf  iffut  9/  their  hadia  Imt^uihf  hq^ptteH^  w  re  ki  htgottm,  Mid  thtir  btirf^  at  tenants  in  ecmmen  Aa 
afonesaid;  held  that  the  words  ns  etforejmd  drew  down  to  the  fecond  claufe  the  llmitacions 
of  the  firft,  and  (hewed  that  the  reftacor  meant  that  &  and  M.  and  their  children  flioaid  take  the 
fameeftaus  on  H.  dying  in  poflcflion  without  i0iie,  as  they  would  have  dpne  if  the  looo/.  had 
been  paid  |  and  beldalfo,  that  a  younger  child  olF  A.  bom  after  the  death  of  the  teftator  and 
before  th«  death  of  H.  fOroiS.  (who  died  without  iflue)  was  entitled  to  0ure  in  the  moieties 
both  of  8,  and  of  if  j  and  that  tbe.tldeft  fon  of  ^  was  alfo  entitled  to  (hare  in  both  moletiety 
though  he  6itd  belore  A.  i  and  on  hia  death  bit  fliare  in  &'s  moiety  defccnded  immediately  to 
l)is  next  brother  and  beik'at  Uw,  as  did  alfo  his  (hare  in  A*$  noiety,  oo  her  death  after  him. 

«  be 
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l8os^«        **  be  dcWfed  to  mjr  faid  daughter  for  her  lire,  at  afore^ 

If  BiDiTtt     **  '**^»  *°^  every  part  and  parcel  thereof,  to  my  faid  fod 

mgmnp         <c  Spencer  Newcomi    and  Ann  MeredUb  my  daoghtcff 

^<  during  their  natural  lives ;  the  profits  whereof  to  be 

^  equally  divided  between  them,  (hare  and  (hare  alike. 

**  And  from  and  after  the  deceafe  of  the  firft  of  them  fo 

^  dyingi  I  give  and  devife  the  moiety  part  or  (hare  of  him 

'*  or  her,  fo  dying,  unto  and  among  the  child  or  chiK 

**  dren  of  him  or  her  fo  dyingi  and  his  her  or  their 

^  heirs ;  remaining  part  or  (bare  to  the  furvivor  of  them, 

^*  the  faid  Spenar  and  Ann,  and  his  or  her  iflue  lawfully 

^<  begotten,  equally  to  be  divided  between  ibem  (hare 

*^  and  (hare  alike.    And  in  cafe  my  faid  fon  Spencer  (hall 

*^  not  many  and  have  ifluet  then  1  give  and  devife  his 

^^  moiety  of  all  and  fingular  the  faid  lands,  &c«  after  his 

*^  life,  and  the  reverlion  and  inheritance  thereof,  unto  and 

^  amongft  the  child  or  children  of  my  faid  daughter  Awe, 

^<  by  John  Meredith  her  hulband  begotten  or  to  be  begot- 

*<  ten,  and  his  and  their  heirs  for  ever,  to  be  equally  dt- 

'<  vided  between  them,  as  tenants  in  common,  and  nor  as 

**  joint  tenants.    Provided,    that  if  my  faid  daughter 

<<  fiannah  (liall  die  in  po(re(&on  of  the  faid  premifes  (Wigle 

^  and  unmarried,  and  without  any  lawful  iffue  of  her 

«  body  \  then  I  give  and  devife  the  faid  eftates  and  pre- 

*^  mifes  called  Uitton  and  the  Bower  to  my  fon  Spencer 

*^  and  my  daughter  Ann,  and  to  the  iffue  of  their  bodies 

'^  lawfully  begotten  or  to  be  begotten,  arid  their  heirs,  t6 

*^  take  as  tenants  in  common  and  not  as  joint  tenants,  as 

*^  aforefaid.    But  if  my  daughter  Hannah  (hall  marry  and 

^<  have  iffue ;  then  I  do  hereby  revoke  the  devi(e  herein- 

<<  before  made  to  her  for  life,  as  aforefaid,  and  all  and 

<*  every  the  limitations  made  thereupon ;  and  I  do  give 

**  and  devife  all  and  (higular  the  faid  edates  and  premi(ct 

fcior 
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^  to  her  the  faid  Hannah  Ne^eonA  and  the  heirs  of  her        1809. 

•*  body  lawfully  ifluing  for  ever,  any  thing  herein  eon* 

<<  tained  to  the  contrary  thereof  in  any  wife  notwith-        ^<ui'/ 

..      ..      «  Mmwia. 

«  ftanding..'' 

The  teftator  died  fome  time  after  making  his  will ; 
leaving  Spencer  Newcomh  his  only  fon,  and  his  two  daugh- 
ters,  Hannah  NewcofHi,  and  Ann  Meredith,  and  ^ohn 
MereSth  fince  deceafed,  the  defendant  Thotnas  Meredith^ 
«nd  the  plaintiflFs  Gharks  Meredith,  and  William  Mtrediih^ 
and  Edward  Meredith,  the  then  five  only  children  of  hia 
daughter  Ann  Meredith,  him  futvtving.  And  after  the 
teftator's  death,  but  during  Spencer  Nefvc9mV%  lifetime^ 
Ann  Meredith  had  only  one  other  child  by  her  hulband. 
Spencer  Newcofni  and  Afin  Meredith  did  not  pay  Hannah 
Hev)C9mb  the  1 000/.  in  the  will  mentioned  for  her  life 
cftate}  and  Hannah  Newcomb  upon  the  teftator's  death 
entered  iilto  the  poiTei&on  of  the  faid  eftates,  and  conti* 
Siued  fo  till  her  death*  Spencer  Newcomb  died  in  1767^ 
unmarried  and  inteftate ;  leaving  Hannah  Ntvfcomb  and 
Ann  Meredith  his  co-heirefles,  and  co-heirefles  of  the 
teftator.  Hannah  Newcomb  died  in  17839  unmarried  and 
inteftate  \  leaving  Ann  Meredith  her  fifter  and  heirefa 
her  furviving )  whofe  eldeft  fon  John  Meredith  died  ia 
17871  inteftate  and  unmarried  i  leaving  his  next  brother 
ti$mas  Meredith  his  heir  at  law ;  which  Thomas  ia  now 
the  heir  at  law  of  the  teftator  Charles  Newcomb,  and  of 
Kpencer  Newcomh  and  Hannah  Newcomb.  Ann  Meredith 
died  in  1600,  inteftate;  leaving  Thomas  her  then  eldeft 
fon,  and  Charles,  William,  and  Edward  Meredith,  and 
ipeneer  Newcomb  Meredith,  her  only  other  children  her 
furvivingi  and  who  are  all  now  living.  John  Meredith, 
the  bttfband  of  Ann,  furvived  her,  but  is  fince  dead« 
Charles,  WUtiam,  and  Edward  Meredith,  exhibited  their 

Vol^  X.  H  bitt 
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1809.        bill  in  Chancery  againft  Thomas  Meredith  and  d.  JV.  Me' 
'  redith  /  praying  that  the  (hares  and  proportions  belonging 

0gainft  to  the  plaintiffs  and  defendants  in  the  faid  devifed  eftates 
might  be  afcertained  and  fettledi  and  that  a  partition  of 
them  be  made  accordingly  under  the  decree  of  that  Coon : 
to  which  bill  the  defendants  appeared  and  put  tn  their 
anfwer ;  and  on  the  hearing  of  the  caufe,  the  Matter  of 
the  Rolls  dircfied  this  cafe  to  be  ftated  for  the  opinioa 
of  this  Court,  upon  the  following  queftion  :  What  fhares 
and  interefts  Thomas^  Charier^  JKiiliam^  Edward^  and 
Spencer  Newcomb  Meredkh,  the  children  of  Ann  Afere^ 
diihf  took  and  are  now  entitled  to,  in  the  eftates  in  quef- 
tion,  under  the  will  of  Charles  Newc9mb  t 

Wetherell  for  the  plaintiffs  contended,  that  the  fecond 
claufe  or  provifo  in  the  wi]]|  which  applies  to  Hannah 
Newcomys  dying  in  poffeflian  of  the  eftates,  muft  be 
coupled  with  the  firft  claufe,  and  particularly  by  reafoa 
of  the  words  as  afore/aid  which  are  ufed  at  the  end  of  the 
fecond  claufe :  and  that  the  teftator  intended  by  the  fecond 
claufe  that  Spencer  Newcomb  and  Ann  Meredith  rcfpec- 
tively,  and  their  children,  fiiould  take  the  fame  interefts 
in  the  event  of  Hannah  NewcomVz  dying  in  poffeffion,  aa 
are  exprcffed  in  the  firft  claufe  in  the  event  of  the  1000/. 
being  paid  to  hen  And  cotifequently  'that  under  the 
limitations  expreffed  in  the  firft  claufe  Spencer  Newcomh 
and  Ann  Meredith  took  eftates  for  life,  as  tenants  in  com- 
mon, with  reinaiaders  to  their  refpe£live  children  as  te- 
nants in  common  in  fee  of  a  moiety ;  with  a  remainder 
over  of  Spencer  Newcomys  moiety  on  failure  of  his  chil- 
dren to  the  children  of  Ann  Meredith  as  tenants  in  com- 
mon in  fee.  According  to  which  conftrufiiont  in  the 
events  which  have  happened,  Thomas  Mere£th  in  his  own 

7  .  original 
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Drigina]  righti  and  as  heir  of  his  brother  Join  (if  Join        1 809. 
were  entitled  to  fhaYe),i8  now  entitled  to  2-6ths  of  each      ., 
moiety  in  fee,  and  each  of  the  other  children  is  entitled         ag^if^ft 

MliCDITjf. 

to  i*oth  in  each  moiety  in  fee.  But  if  John  were  not 
cntitledi  then  they  would  all  (hare  equally.  As  grounds 
for  this  conftru£lion  he  urged,  i(l,  the  words  of  relation 
{as  afore/ald)  in  the  fecond  claufe  to  the  firft,  which 
could  only  refer  to  the  limitations  to  the  fame  parties, 
and  for  the  fame  eftates,  in  the  event  of  Hannah  New^ 
comFs  dying  in  poflT^flion,  as  if  (he  had  been  bought  out 
by  what  the  tellator  deemed  an  equivalent  for  her  life 
eftate :  and  a  devife  may  be  as  efFeQual  by  words  of  re- 
lation as  by  exprefs  words  ;  as  in  Lj/le  v.  Gray  (<?),  Lowe 
V.  Davies{b)^  and  other  cafes.  2dly,  Every  word  of  the 
will  by  this  conflru£tion  will  have  itis  effeA,  and  there 
will  be  no  contradi£kion  between  the  two  claiifes.  3dl]f, 
The  probability  of  the  teftator's  intention  is  in  favour  of 
it,  bectiufe  this  conftrudion  accords  with  his  general  in« 
tent  before  exprefltd  in  the  firft  claufe :  and  this  abfur- 
dity  would  follow  from  a  diflfer^nt  conftrudion,  that  \i 
theparents  chofe  to  pay  the  1000/.,  the  children  would  take 
immediate  vefted  remainders  in  fee  after  the  life  eftates  of 
the  parents  (but  if  the  patents  did  not  pay  the  money, 

• 

they  themfelves  would  take  a  greater  eftate,  and  the  chiN 
dren  would  take  no  intereft  but  what  their  parents  might 
deprive  them  of.  He  next  fubmitted  whether  Thomas  the 
brother  and  heir  of  John  Meredith  was  entitled  to  John*s 
(hare,  John  having  died  before  his  mother  and  before  the 
period  of  divifion.  But  he  admitted  that  5.  N.  Meredith 
the  youngeft  fon  of  Ann  Meredith  was  entitled  to  Ihare 
with  the  other  children,  though  born  after  the  death  of ' 
the  teftator,  being  born  before  the  period  of  divifion  ai^- 

(tf)  iLev,  123,  (^}  2  !</..  Rap  1^61* 
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1809U  fiTcd ;  »nd  cited  Sllifom  r.  Airej  {a).  John  Mendkh  die 
(on  of  Ami  was  living  at  the  death  of  the  teftatory  and  of 
liis  ancle  Spencer  NiVKombt  and  of  his  aant  Hatmab^  hot 
died  before  his  mother :  and  there  may  feem  to  be  an  ift- 
MnQItency  in  letting  in  children  born  at  any  time  before 
the  period  of  divifion»  and  yet  retaining  in  tbofe  who  die 
before  that  period,  whofe  (hares  are  thus  liable  to  be  al- 
tered after  their  deaths :  bat  thoogh  the  (hare  may  be 
vefted  in  intercft,  yet  it  need  not  be  vefted  in  quantitft 
but  be  liaUe  in  this  refped  to  be  varied  by  letting  in  after* 
born  children*  In  Baldunn  v.  Karver{b)^  diough  the 
grandchildren  were  all  living  at  the  time  of  the  diftriba- 
4ioo,  and  therefore  this  qneftion  did  not  neceiTiirily  arife^ 
'jret  it  feems  by  the  certificate  that  the  Court  meant  to 
iayi  that  being  alive  at  the  time  of  diftribotion  was  ne* 
ccfliry  jto  enable  them. to  take. 

jIUoU^  on  behslf  of  the  defendant  Thomas  MiMkh^ 
fubmitted  that  as  the  1000/.  was  not  paid  to  Hmsmah 
Niwc$mb^  the  limitation  contained  in  the  irft  proviib  of 
the  will  did  not  take  ttkfk  at  all»  but  gave  way  to  the 
other  diltindl  limitation  in  the  fecond  provifoi  under 
ilrhich  Sfgnfir  NutfcmHi  and  Ann  MiredUb  (the  fon  and 
daughter  of  the  teltator)  were  entitled  in  remaindert  after 
Hannalfz  deaths  to  feveral  eftates  for  life,  in  /  undivided 
.moietiesi  with  feveral  remainders  to  their  refpeAive 
children,  as  tenants  in  common  in  fee  of  the  parent's 
moiety  (  and  Spemtr  Newcomt  never  having  had  anj 
children,  the  defendant  TAmos  Mendiih  is  now  entitled 
to  the  whole  of  his  moiety,  as  his  heir  at  law,  and  alio  ta 
a-6ths  of  Ann^%  moiety.  Or  that  at  any  ratCf  under  this 
limitatiaO}  £^Mr^  and  ^nn  were  each  entitled  to  ap  cftatc 

(#)  t  Fif.  zss.  {h)  Craf.  J09. 

tafl 
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CatI  in  a  moiety,  and  that  Thomas  Mtredkbxt  now  entitled        1809* 


MtftxvtTir 


to  one  moiety  in  fee  and  to  the  other  moiety  in  tail.  He 
faggeftcd  that  in  the  events  which  had  happened,  of  Han*  sg^m} 
nai*s  being  permitted  to  remain  in  poflcffion  till  her  deaths 
and  Spencer^s  dying  without  iffue,  the  teftator  might  have 
conCdered  that  it  was  fufficient  to  let  the  younger  chiU 
dren  of  ^tin  (hare  in  her  moiety,  and  leave  the  other 
moiety  to  go  to  the  eldeft  fon  and  heir :  although  if  Ann 
and  Spencer  agreed  to  buy  out  the  life  eftate  of  Hannah^ 
who  was  the  firft  objeA  of  th^  teftator*s  bounty,  the 
eftate  (hould  go  in  moietiea  refpefiively  to  all  their  chiU 
dren.  The  fecond  claufe,  he  contended,  had  no  relatioa 
to  the  fiirft,  except  as  the  words  as  afore/aid  might  bo 
conftnied  to  mean  that  Spencer  Newcomb  and  jInn  Afere^ 
ditb  and  their  refpedive  children  were  to  take  (if  at  all) 
as  tenants  in  common  of  their  refpeAive  moieties:  all 
beyond  that  is  mere  conjcdure.  If  Hannah  had  iflue,  the 
teftator  revoked  all  his  former  devifes  to  the  others  i  and 
though  Spencer  and  jinn  had  bought  out  Hannah,  yet  it 
(he  had  iflue  afterwards,  it  could  only  have  concluded  her 
life  eftate,  but  not  the  intertft  of  her  children.  If  he 
had  intended  that  the  fame  confequence  (Hould  enfue  ia 
both  the  events,  he  would  have  provided  for  it  in  one 
claufe,  <*  if  Hannah  (hall  die  (ingle  and  without  iflue/' 
or,  <<  if  Spencer  ztxd  Ann  (hall  pay  her  iooo/«»  then  I 
devife,''  &c. 

■ 

Lord  Ellbnbohough  C  J.  If  the  words  of  reference 
**  Oi  afwefaidi*  meant  any  thing,  they  muft  have  the 
meaning  which  the  plaintiffs' counfc)  have  given  to  them: 
and  no  found  reafon  can  be  fuggefted  why  the  teftator 
fliOttld  have  intended  to  make  a  diflFerence  in  the  eftates 
which  the  duldrca  were  to  take,  whether  the  parcnte 
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i8opk  bdught  out  tiannab  or  not :  and  if  they  did  buy  her  out, 
MxtTDiTH  ^^  ^^^^  **^'  dcvifc  over  merely  her  life  eftate,  but  *•  all 
aytinfi  jind  fincolar  the  faid  eftate  and premifes  called  Llitton  and 
tkfBowtr,  &c.  Then  the  words  as  afortfaid  in  the  latter 
claufe  neceflarily  draw  down  and  incorporate  the  words 
in  the  former  claufe :  his  fon  Spenar  and  his  daughter 
Ann  and  their  iflue,  &c.  are  to  take,  in  the  event  of 
Hannah  dying  in  poflcflion  unmarried  and  without  iflue,. 
as  tenants  in  common  as  afore/aid.  To  fay  that  thefe  latter 
words  only  meant  that  they  were  to  take  as  tenants  ia 
common  in  their  refpc£live  moieties,  is  to  give  no  mean- 
ing to  the  words  as  afore/aid^  but  to  make  them  a  mere 
ufelefs  repetition :  but  it  is  always  defireable,  if  poffiUc^ 
to  give  tStOi  to  all  the  words  of  a  will,  and  particularly 
when  it  enables  the  Court  to  give  a  uniform  and  con- 
liftent  fenfe  to  the  whole  will.  Then,  on  the  death  of 
$pencer,  John*%  intereft  was  veiled,  and  went  on  his 
death  to  his  brother  Thomas.  We  will  certify  our 
opinions*. 

Afterwards  the  following  certificate  was  fent  to  his 
Honor. 

This  cafe  has  been  argued  before  us  by  counfcl :  we 
have  confidered  it,  and  are  of  opinion  that  upon  the 
true  conftru^lion  of  this  will  Spencer  Newccmb  and  Ann 
Meredith^  refpe£live1y,  and  their  children,  were  to  take 
the  fame  eftates  upon  Hannah  NewcomFs  dying  without 
ifliie,  as  they  would  have  done  had  the  loooA  been 
paid :  and  confequently  that  Thomas  Meredith  is 
entitled  to  one  fixth  part  in  the  abovementioned  eftates 
as  heir  to  his  brother  John  Meredith  in  fee :  that  he  is 
entitled  to  one  other  fixth  in  fee  in  his  own  right :  that 
Charles  Meredith,  William  Meredith,  Mdfuard  Mereitb, 

and 
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and  $pencer  l^evjeomb  Minditb^  are  entitled  to  one  fixth         1809. 
each  in  fee:  and  that  the  faid  parties  are  tenants  in      ,^ 

*  MERtDITR 

i:on»moni  and  not  joint  tenants^  og^i»fi 

-,  MiBisira* 

Ellenborough. 
N.  Grose. 
S.  Lb  Blanc. 

J.  BATtET. 


The  King  againji  Mitchell.  Frij^y^ 

Feb,  3d* 

npHIS  was  an  information  in  nature  of  a  quo  war-  Freemen  of  ATor- 

ranto  againft  the  defendant,  for  ufurping  the  pfficc  -^  the  miiitk)^* 

of  a  common  councilman  of  the  city  of  Norwich  \  to  ?^)^7bttt"  avi 

which  he  pleaded  (inter  alia)  that  by  charter  of  the  21ft  jngdwdiing 

t^  ^  *  *  houfes  in  iVcr- 

of  7«/y,  5  Hen*  c.  the  king  granted  that  the  citizens  and  wiVi,  in  which 

-^    ^^^  ^        .  «i»«»r  families 

pommonalty  of  the  city  (hould  annually  ele£t  60  of  the  refidcd,  and  to 

pitizens  for  the  coipmon  council  out  of  the  four  wards  times  ^forced 

of  the  city ;  and  that  the  citizens  knha^ittng  in  the  ward  fome  inflanics  "* 

of  Wymer  (hould,  on  a  certain  day  after  Pajfton  Sunday^  txmlnthfi^£ 

be  at  the  GuildhalL  and  they,  or  the  major  part,  fljould  ^^J  thcpurpofe 

'  J       r      '  ofvoiinjat 

eled  20  difcreet  and  fu^cient  perfons  of  the  ward  to  be  eieaions;)  hdd 

common  councilmen  for  the  year  enfi^ing.     And  that  by  within  the  chtr. 

ftat.  3  Geo.  2.  it  wa?  enaacd  that  for  the  future  no  more  ^di^ua 

than  q  common  councilmen  of  each  great  ward  (hould  'M«'"ng  them 

^  .  ■  ^  to  have  been  in- 

bc  yearly  elcAed  by  the  freemen  of  each  great  ward,  habitants  for  fix 

^  calendar  months 

That  on  the  1 8th  of  March  j8o7  the  citizens  of  the  previous  to  cer- 

ward  of  Wymer  were  convened  to  tXtfX  ^.commot)  coui^-  corporate  offi- 

cilmen  \  and  chat  the  defendant  and  feveral  others  were  quaiVy  thein  to 

candidates.     That  the  numbers  at  the  e]e£lion  were,  for  ^^^* 
^orjter  2$$*  '^^  ^«  defendant  229;  for  Staff,  21T\  for 
ProHor  226 ;  &c.  and  that  the  defendant  was  declared 
duly  elided,  and  took  the  oaths,  and  was  admitted  into 

LI  4  the 
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1809.  the  office*  The  profecutor  replied  thtt  the  defendant 
— """^  was  not  duly  eleAed.  At  the  trial  before  the  I^ord  Ch. 
^^A  Juftice  of  C.  B.  I  it  being  underftood  between  |he  partiei 
that  the  ralidity  of  MitcbelPs  eledion  depended  upon  the 
▼otes  of  4  freemen  of  the  ward  of  Wj^er^  named  J^^^ 
JLtfcaSf  Punnelf  and  JSmms,,  whofe  yotes  were  objeAed  to 
on  the  ground  that  they  were  not  inbabitanU  within  the 
^ard  jf«  cakndat  months  before  the  eledion^  according  to 
the  oath  required  to  be  taken  by  the  flat.  3  Gfo.  2. 1  the 
council  for  the  defendant  proceeded  to  examine  witnefiea 
to  profe  the  inhabitancy  of  thofe  4  pcrfons.  ift,  J^ff^ 
proved  that  he  was  a  fubftitute  in  the  Norfolk  militia  for 
3  years  and  a  half  before  the  eledion,  rented  a  houfe  in 
Wjnier  ward  at  the  rent  of  aA  iix.  a-yeari  in  which  hii 
wife  and  child  continued  to  live  all  the  timci  and  whi- 
ther he  repaired  many  times  after  he  went  into  the  mi^ 
)hia.  He  was  at  home  there  on  furlough  for  2^  dajs 
about  the  beginning  of  1806}  and  went  there  again  on 
the  14th  of  O^obit  1806,  s^nd  (laid  fix  weeks;  and  again 
^t  Chrifimas  18071  when  he  continued  there  15  dayi^ 
9nd  returned  there  again  on  the  25th  of  Ffbruarj  1807, 
^nd  (laid  till  the  ^jd  of  March.  On  the  18th  of  the 
fame  month  the  eledion  took  place.  During  all  thefe 
times  he  dwelt  at  his  own  houfe*  He  alfo  attended  the 
eleAion  at  Norwcb  for  members  to  ferye  in  parliament 
in  November  1806,  and  had  his  leave  of  abfence  after- 
wards prolonged.  The  houfe  whi^h  he  rented  M'as  not 
rated  to  the  poor.  2.  Luceu^  another  freeman  who  voted 
for  the  defendant,  was  alfo  a  fubftitute  ^n  the  NorfoH 
militiai  and  had  b^en  fo  for  3  years  before,  during  all 
i|rhich  time  he  had  a  fmall  houfe  in  Wjmer  ward^  which 
|ie  rented  by  the  quarter,  in  which  his  wife  and  children 
fgn^In^ed  fo  ]f.\e.    ^e  ^en^  hoqie  3  day!  before  the 
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dedion  in  1807,  ^^^  ^^^^  ^^^^  ^4  ^^T**    He  wM  alfo 

there  for  14  days  on  furlough  about  Cbrifittiat  18041 

9g«ifi  after  the  Chriftnms  following  for  2i  days,  aad  again      '^si^i 

in  Deeemiet  1 806.    He  wat  again  in  Nfwch  4  days  bc^         ^         ' 

fete  the  ekdlien  in  March  1807,  and  ftaid  21  day8>  and 

ygatn  in  Novitnher  for  15  daysi  and  again  at  the  eleAioil 

in  March  180S  for  17  days.    At  all  other  timet  he  coti« 

tinned  with  his  regiment ;  and  when  he  was  at  Nfrudci 

ht  always  lired  with  hia  wife  and  children  at  his  houle« 

At  the  time  of  the  eledion  in  qoeftion,  he  came  there  for 

00  other  purpofe  than  to  rote:  and  in  OSbier  1806  he 

went  there  for  the  purpofe  of  voting  at  the  then  nest 

general  eledion.    The  3d  Toter,  Fumull^  had  a  wife  and 

children,  and  had  lived  at  diftrent  houfes  in  Wpmr 

ward  for  10  years;  and  had  been  a  fubftitute  in  the  mU 

(itia  for  5  years  from  Aupfi  1803.    He  went  home  to 

his  family  at  Cbrt/fmoi  18031  on  furlough  for  3  weeks^ 

and  at  the  following  drj/fmas  for  15  daysi  and  for  the 

like  period  at  the  beginning  of  x8o6.   He  alfo  had  a  pafa 

for  10  days  at  the  general  eledion  m  N^vcmhr  1S66, 

^nd  a  furlough  for  15  days  longer,  and  was  again  ac 

home  for  15  days  at  Cbriftmas  i8o6.    He  was  at  the 

ele&ion  in  March  1807  on  furlough  for  12  or  14  dajsi 

and  again  at  home  at  Cbriftmas  1807.    His  wife  and 

family  lived  in  his  hottfe  during  all  the  timci  and  he  was  at 

hpme  with  them  on  thefe  oocafions.    Bmmt^  the  4th 

voter,  waa  alfo  a  fubftitufe  in  the  N^foik  militia  about 

5  jfears  and  a  half  before,  and  had  a  wife.    In  January 

tio6,  having  before  lived  inHfarwieh^  hetookahoufd 

In  Wf/mr  ward  of  the  defendant  at  38/.  a-year;  and 

kept  it  for  a  year  and  a  quarter.    It  was  not  rated  to  th# 

(oor.    His  wife  lived  in  it  till  the  18 th  of  Ftbruarj  1807^ 

{fad  then  went  to  CUcbf/UrxoHt  him  for  a.  few  dayt» 

n4 
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•I 809.  and  had  remained  there  ever  fince.    She  left  fumitnre  xn 

"""^  .the  houfe  and  brought  awaj  the  kej.    Emms  went  to 

Mgainft  the  eleAion  in  qncftion  with  a  pafs ;  arrired  at  Nomvieb 

M^TCBiiL.  ^^^^  j^yj  i^f^j^^  ^^^  ckaion,  and  rcfided  at  his  father's 

houfe  in  Wymer  ward.  After  the  eledlion  he  took  the 
furniture  out  of  his  houfe  and  carried  it  to  his  father's* 
He  remained  in  Norwich  -  fome  izjs  after  the  eleAion. 
He  went  to  Norwicb  with  a  pafs  at  the  time  of  the  ge* 
neral  eledion  in  November  1806,  but  was  not  10  Norwicb 
again  till  he  came  to  vote  for  the  defendant.  Daring  the 
period  fpoken  to  bj  thefe  witnefies,  it  appeared  that  the 
regiment  to  which  thej  belonged  was  quartered  lat  Ca^ 
chefien  and  it  was  admitted  that  thcj  had  taken  the  oath 
^  prefcribed  by  the  ad  of  the  3  Geo.  2.  c.  8.  after  men^ 

tioned.  And  evidence  of  ufage  was  offered^  that  pcr- 
fons  fo  circumftanced  had  always  been  admitted  to  vote  ; 
but  this  evidence  was  rcjcAed  by  the  Chief  Juftice  of 
C.  B.  A  Terdi£l  was  by  confent  taken  for  the  Crown, 
with  liberty  for  the  defendant  to  move  to  fet  it  afide,  ia 
order  that  the  opinion  of  the  Court  might  be  taken, 
whether  under  the  ftat.  3  Ceo.  a.  r.  8.  the  feveral  perfons 
mentbned  had  a  right  to  vote  in  the  elefiion  of  the 
defendant. 

&Mm  Serjt.  (with  whom  were  Dampier  and  Befi)  acw 
eordingly  moved  in  the  laft  term  that  the  verdiA  (hoold 
be  fet  afidci  and  a  verdi£i  entered  for  the  defcfidant^  on 
the  ground  that  the  afks  regulating  the  couftitution  and 
right  of  eletiion  for  corporate  offices  in  Norwich^  which 
fpeaks  of  inhabitants^  mu(t  be  conftrued  with  reference  to 
the  general  law  refpef^iog  inhabitancy }  and  that  thefe 
feveral  voters  were  In  that  fenfe  inhabitants  of  Norwich 
jx  the  time  of  the  cleQiop  in  ^ueftiop. 

••The 
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The  (tat  3  Geo.  2.  c.  8.  for  regulating  eledions  in        iSojk 
the  city  of  Norwich  ena£ls  (A  3-)  that  **  In  cafe  of  any      _.    ^ 
**  ele&ion  of  any  alderman  or  common  councilman  for        t^Mafi 
**  the  faid  city,  every  perfon, '(except  fuch  as  are  and 
**  (hall  be  placed  in  any  of  the  hofpitals  or  workhoufes 
^*  of  the  faid  city,  or  are  or  (hall  be  prifoners  for  debt  in 
V  the  common  gaol  or  other  prifona  of  the  faid  city^) 
<<  before  he  is  admitted  to  poll  at  fuch  elcdlion,  fliall,  in* 
<<  ftead  of  the  oath  or  affirmation  required  by  the  ftat« 
<<  9  G.  I.  c,  9*  take  the  following  oath,   &c.  Tou  do 
<<  fwear  that  you  are,  and  for  12  calendar  months  have 
<<  beeoi  admitted  a  freeman  of  the  city  of  Norwich^  and 
<<  for  (w  calendar  months  laft  paft  have  been  an  inba- 
<>  bitant   within  the   ward  of  (         )  mentioning  the 
<«  ward,"  &c.    By/  4*  To  prevent  difputes  which  may 
arifc  touching  the  votes  of  perfons  in  the  hofpitals  or 
workhoufesy  or  of  prifoners  for  debt  in  the  prifons  of  the 
faid  city«  it  is  enadied  that  none  fuch  (hall  be  admitted 
to  poll  at  any  fuch  eledions ;  *'  fave  only  at  fuch  elec* 
/(  tions  as  (ball   happen  for  that  ward  in  which  he 
y  (hall  have  inhabited  6  calendar  months  immediately 
«f  preceding  his  being  placed  in  fuch  hofpital  or  work- 
<*  houfe»  or  immediately  preceding  his  imprifonment  for 
<f  debt  in  fuch  common  gaol  or  other  prifons,"  &c« 
.And it  form  of  oath  is  given  in  correfponding  terms; 
and  by/  6.  a  poll  clerk  is  to  be  admitted  into  thefe  places 
to  tal^e  the  votes  of  fuch  as  are  there  confined. 

W^lfin  And  Storks  now  (hewed  caufe  againft  the  rule : 
and  obferving  that  the  defendant  muft  be  oufted  if  3  out  of 
the  4  votes  objected  to  were  bad,  they  confined  their  ob« 
icjlion  principally  to  the  3  laftmentioned  voters,  conGder<» 


MvrciK&ft*' 


it6  CASEIN  lit  HILARY  TERM 

l4o^  ing  J(^  ds  more  faroorablj  fitiiated  than  the  reft^  bf 
^1^]^^  reafofl  of  his  baving  refided  ia  th^  ward  with  hia  family 
within  fix  mootha.  preceding  the  eleQion  for  other  pur* 
pofea  than  merely  that  of  YOttng  i  which  waa  the  only 
0hjtGt  for  which  the  reft  came  i  but  none  of  them  haying 
bad  a  continual  refidence  there  for  faeh  antecedent  pe- 
riod as  is  required  by  the  ad,  though  they  had  houfea 
and  famiUes  there.  Tbefe  men  were  all  fnbftitutea  and 
aot  ballotted  militiameni  and  therefore  they  were  under 
ao  compolfion  of  law  to  be  abfent  but  fuch  as  was  of  their 
own  chttfing  when  they  entered  vohintarily  as  fubftitutes, 
and  therefore  their  fituation  is  not  at  all  different  from 
diat  of  ordinary  foldiers*  The  aAual  place  of  their  in- 
luibftUncy  during  the  period  in  qaeftion  was  at  Colche/ler^ 
where  the  regiment  lay^  and  therefore  could  not  be  faid 
ti^  be  at  Norwich^  either  within  the  plain  words  or  the 
teafonabk  conftruflton  of  the  Nanvki  ad.  The  priYt- 
fcge  of  Toting  in  the  place  is  giren  in  return  for  the  bur« 
tbens  which  aAuai  inhabitancy  throws  upon  the  citizensi 
Md  for  the  performance  of  which  perfiMl  refidence  ia 
seceffary ;  fuch  as  keeping  watch  and  ward,  and  execut- 
ing corporate  duties.  InbMtaruy  does  not  differ  to  its 
legal  and  ordinary  fen(e  from  njklenee  or  Jwe/ihtg^  when 
applied  to  the  petformanee  of  perfonal  duties ;  though  for 
the  pufpofe  of  fubjeding  the  owners  of  property  to 
durget  laid  on  them  in  rcfped  thereof,  it  has  been  taken 
in  a  brger  fenie ;  as  in  the  cafe  of  the  ftatute  of  bridgeSf 
commented  upon  by  Lord  Ceie{a) ;  which  ftatute  plainly 
yobta  at  perfons^  holding  property  in  the  countyi  '&C| 

Is)  %  Jfifi.  TOSy  s*  M  ^^  A*^  as  IT.  t.  €•  5« 

* 
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though  refidiog  b  another  pbce:  and  ^fo  in  the  cafe  of  die        I'oj^ 

riot  z£k  (*).  No  middle  line  can  be  drawn  in  this  cafe  j  for  ^^^^ 

if  thefe  fubftitutes  had  a  right  to  YOte  as  being  inbeiitants        n^ 

within  the  ward  /or  Ji9i  cakni^r  months  htfort  the  tUXon^ 

merely  becaufe  they  held  houfes  there  during  that  p^rtody 

though  perfonally  refident  and  compelled  to  rcfide  elfe- 

^here  during  the  greater  part  of  the  time,  and  their  refi* 

dence  there  being  only  cafuali  and  by  leaye,  for  the  fpecial 

purpofe  of  voting)  it  mrill  follow  that  everj  common 

foldier,  though  quartered  in  another  place^  may  be  deemed 

an  inhabitant  of  Norwich  under  the  like  circumftances* 

Admitting  that  a  daily  refidence  is  not  neccfiary  to  make 

a  man  an  inhabitant  of « a  place,  according  to  Sargenf$ 

cafe  (tf }}  if  the  party  have  a  bona  fide  domicile  there»  and 

do  not  take  it  colouraUy ;  and  fuppofing  that  fomc  iatttude 

is  allowable  even  where  inhabitancy  for  a  precife  period 

is  in  queftioni  ftili  it  cannoti  without  deftroying  the 

qualification  altogetheri    be  extended  further  than  tO 

allow  of  cafual  and  fhort  temporary  abfences  during  the 

required  period^  and  not  to  cafes  of  thisdefcription  where 

the  party  is  necefiarily  abfent  during  the  greater  part  of 

the  time,  and  his  going  to  refide  at  all  in  the  place  muft 

depend  wholly  upon  the  will  of  another.    They  alfo  rea^^ 

foned  upon  the  particular  provifion  in  the  local  aA  of  the 

3  Geo.  2.  refpeding  freemen  refiding  in  gaols  or  hofpitals  ^ 

which  they  faid  was  unnecefiary  upon  the  conftrufitoa 

contended  for  by  the  defendanti  as  thofe  perfons  if  they ' 

had  families  domiciled  within  the  city  would  (till  have 

been  entitled  to  vote.    [But  the  Court  confidered  that  the 

ObjeA  of  this  provifion  was  altogether  diftinQi  and  wai 

meant  to  preclude  any  claim  of  voting  for  the  wards  in 
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1809.        which  fuch  hofpitals  and  pri^oniB  were  bj  reafon  of  their 
inhabiting  the  fame.] 


TheKiNc 

agemfi 

MlTCHILL. 


Lord  Ellenborough  C*  J.  The  aA  in  queftion  re- 
quires and  ought  to  receive  a  reafonable  conftrufliony 
according  to  the  fubjed  matter  of  it  and  the  manifeft  ob« 
ytOi  of  the  legiflature.  The  a£i  meant  to  fecure  the  right 
of  voting  for  corporate  offices  to  the  freemen  bona  fide 
inhabitants  of  the  city  for  a  certain  period  before  the 
ele£lioni  and  is  therefore  fatisiied  by  a  bona  fide  inha« 
bitancy.  Now  of  what  other  place  \x\iXolNornmch  could 
thefe  men  be  faid  to  be  inhabitants  at  the  time  ?  They 
had  their  own  dwelling-houfes  or  homes  therCj  in  which 
they  left  their  families  dwelling,  and  to  which  they  re« 
turned  from  time  to  time  when  they  obtained  leave  of 
abfence  from  their  regiment.  They  had  no  other  abiding 
place  than  this  \  for  the  place  where  the  regiment  hap- 
pened to  be  quartered  could  not  be  conGdered  as  fuch: 
and  though  they  could  not  perform  watch  and  ward  at 
Norwich^  yet  they  were  liable  there  to  tXX  public  burthens 
in  refpeft  of  their  houfes  there  in  which  their  families 
dwelt.  They  were  therefore  to  be  confidered  as  bona  fide 
inhabitants  of  the  city,  fubjcA  to  have  their  inhabitancy 
there  interrupted  by  the  calls  of  the  public  fervice :  and 
as  all  who  are  ballotted  cannot  ferve  in  perfon,  I  think 
their  abfence  on  duty  would  be  as  much  proteded  upon 
the  ground  of  the  exigency  of  the  public  fervice  as  if  they 
had  been  themfelves  ballotted  men. 

Grose  J.  Thefe  men  were  inhahitants  of  Uor^b 
within  the  fair  and  honed  fenfe  of  the  word,  and  t£e 
reafonable  conftru&ioa  of  the  local  a£l.    They  had  their 

dwelling- 
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-dwelling-houfes  therci  for  which  they  paid  ttnt,  and  in 
which  their  families  were  inhabiting  while  they  were 
upon  duty.     If  they  were  not  inhabitants  there,  of        agaaft 


what  other  place  could  they  be  fairly  faid  to  be  inha- 
bitants ? 

Le  Blanc  J.  I  think  that  thefe  perfons  were  inhabi- 
tants of  Norwich  during  the  period  in  queftion  within 
the  true  meaning  of  the  a£i  of  parliament :  and  I  cannot 
conGder  that  their  habitation  was  at  Colchefter^  whether 
they  were  in  fa£l  living  there  in  barracks  or  in  quarters. 
And  if  the  regiment  had  been  in  barracks,  or  quartered 
at  Norwich  in  a  different  ward  from  that  in  which  (he 
men  had  their  houfes  and  families,  and  the  queftion  had 
been  whether  they  were  to  be  confidered  as  inhabitants 
pf  the  one  ward  or  the  other,  I  Ihould  have  faid  that  they 
.were  inhabitants  of  the  ward  in  which  their  houfes  were. 
It  feems  to  me  that  the  proviGon  refpeding  freemen  in 
gaols  or  hofpitals  was  introduced  in  order  to  regulate  in 
what  ward  fuch  perfons  were  to  be  conGdered  as  inhabi* 
tant».  They  were  ftill  to  be  conGdered  as  inhabiting 
.within  the  city;  but  they  were  to  vote  for  that  ward 
where  they  were  inhabiting  for  Gx  months  before  they 
went  into  the  gaol  or  Jiofpital :  but  this  is  confined  to  per* 
fons  in  gaols  or  hofpitals  within  the  city.  Now  thefe  men 
ace  much  more  to  be  conGdered  as  inhabitants,  who  being 
foldiers  muft  neceflarily  be  abfent  from  their  proper  homes 
with  their  regiment ;  but  who  during  all  the  time  bad 
houfes  of  their  own  in  the  place  in  which  their  families 
dwelt,  and  to  which  they  themfelves  reforted  when  ab« 
^Qt  from  the  regiment  on  furloughs* 

•  ft 

Batlbt 


MiTCRBtK. 
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Batlw  J.    ThcCe  men  vere  honcftly  bf  the  medivoi 
j^  1^ j^^      ^  Aw  f^milica  inhsibiunls  of  Nprwici  «t  cbc  lime    k 
^^        was  an  honcft  and  not  an  occaConal  i«fidence  tkfixt  wiU^ 
ip  the  ^ir  fncunin^  of  the  bw* 

Role  abfolote  for  entering  a 
▼erdift  for  the  Dt:fendant» 


ftr^         Dor^  on  the  Demire  of  Wai.  Askew  and  Another^ 

a^ah0  Aqnu  Askew. 

ItetrlneB  the     npHiS  ejeament  was  brooght  by  devifees  in 
coart  oi  admif-  after  the  eoftooiarj  eftate  of  the  laft  tenant's  widow, 

farentiadcr  to  rccoTcr  •  caftomary  eftate  held  of  the  manor  of  Ntw 
^Tattel^he  ^^^^^^  in  Weftmwilandf  in  the  poffeffion  of  the  defend- 
t^inc^f  idd^  ant,  Who  was  the  widow  of  Ragtt  Afiuvi^  the  cuftonarf 
Who  held  4M^  tenant  laft  feifedj  and  who  held  the  fame,  as  was  alleged^ 
an  evidence  of  by  the  cuftom  of  the  manort  lAvriii^  htr  thoiewimty  \  on 
Widow  CO  hdd  the  gfOttod  of  her  having  forfeitco  her  eftate  by  tpcontt* 
tion»  foat  to'  nency  during  her  widowhood*  The  faQ  of  her  having 
Mt^aiDflf*  had  a  chUd  long  after  her  hufband's  death  and  before  the 
ftritore^^^  demife  laid  being  proved,  the  fteward  of  the  inaMt»  of 
«f  bcrioconti.     which  Lovd  L$nfdale  was  the  lord,  gave  evidence  of  the 

ncnoejalthoagh 

there  were  no     cttftom,  that  the  widow  of  a  cuftomavy  tenant  dving 

Inftjucet  In  fii^  ' 

n»ed  OQ  the  feifed,  on  paying  a  heriot,  holds  during  her c&f^  %fidm^ 
M  foch  a  for.  ^od  lofes  her  eftate  if  ibe  marry  or  have  a  child*  That  if 
^^^IJSJ^     a  man  die  leaving  a  widow,  and  devile  his  eftate  to  %m^ 

ther,  the  devifee  is  not  admitted  till  her  death  or  the 
fooner  determination  of  her  eftate.    And  that  when  an 
heir  or  devifee  is  admitted  on  the  determination  of  awi* 
dow's  eftate,  it  is  ufual  in  the  admi£on  to  uke  notice  c# 
the  widow's  e^te,  and  how  ihe  loles  it,  whither  by  tnar* 

8  viafi 
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•Tiage  or  otherwife :  as  thus :  the  party  prays  to  be  ad-        ^t'^o'^. 

mitted  ;  /ucb  an  ofie^  tvidyiv^  ^ho  held  the  fame  durfng  her        ' 

r^^<r  vtamty^  accordtng  ig  the  tujtom  bj  the  manors  being        a«xsw 

now  marriedy  or  being  now  dead,  &c.  That  he  had  known       /f^gv. 

snanj  inftancc^  of  fuch  admiffions.     'The  fame  witncfs 

however  proved,  that  he  had  known  nb  in/lances  infaB 

miere  a  widow  had  lofi  her  ejiate  by  irtcontinency  during  her 

widowhood':  and  that  the  £mple  term  viduity  was  ufed  as 

.often  as  cbafie  viduity  in  the  admiilions.     Another  witaeTs 

who  had  been  acquainted  with  the  msuior  for  50  year^ 

.(which  was  long  before  the  time  fpoken  to  by  the  ftewsirtf 

x>{  his  own  knowledge)  alfo  depofed  to  the  cuftom  being 

for  the  widow  to  hold  during  her  chajle  viduity;  though  he 

Jcnew  no  inftance  in  hik  of  the  forfeiture  of  a  widow's 

eftate  for  unchaftity.     But  in  1753  (being  an  attorney)  ^ 

he  was  proceeding  to  get  an  affidavit  of  a  widow  having 

liad  a  child^  in  order  to  get  an  admiflion  ;  but  (be  dyings 

it  became  unneceflary.     On  this  evidence  it  was  obje<9Q4 

at  the  trial,  by  the  defendant's  counfel,  that  as  there  ws^ 

iio  Inftance  in  fa£t  proved  of  a  widow's  lo(injr  hqr  x&^tt 

by  unchaftity,  that  part  of  the  cuftom  as  to  cbajle  vi4uitj 

was  not  proved.     But  Wood  B.,  before  whom  the  caufe 

was  tried,  being  of  opinion  that  the  entries  on  the  rpl]^ 

of  admiffions  noticing  and  recognizing  the  cufli>mj  s^nfl 

• 

the  parol  evidence  above  ftated,  were  fufficient  to  prove 
Jt ;  a  verdift  was  taken  for  the  plaintiff;  and  a  recOBO* 
mendation  was  given  by  the  learned  Judge  to  the  defend- 
ant's  counfel  to  take  the  advice  of  this  Court  upon  hi^ 
.dire£lion. 

Topping  accordingly  obtained  a  rule  in  laft  Michaelmat 

.term,  which  be  was  now  called  upon  to  fupport,  fcgr  fet# 

ting  afide  the  ?erdi&  and  granting  a  tiew  trials  on  the 


1899. 

t)ot  ex  dem* 

-      AtKvW 
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ground  that  the  cuftom  for  the  widow  to  forfeit  her  tllaU 
for  unchaftitj  wae  onlj  proreable  hj  ertdeace  of  m- 
ftances  10  fad  of  fach  a  forfeiture  having  been  enforced. 
He  urged  ibortlj  the  danger  of  eftablifliing  a  caaCe  of 
forfeiture  bj  cnftom  merely  from  the  form  of  fomc  of 
the  entries  of  admiflions  of  third  perfons  made  by  the 
lord^s  (iewardy  unfupported  by  any  evidence  of  its  having 
been  afted  upon,  and  contradiAed  by  other  enlriet  on 
the  rollt. 


Coclell  Serjt.  #as  flopped  by  the  Court. 


Lotd  ELtENBOEOUGH  C  J.  lliere  was  certainly  e?i- 
dence  of  the  cuftom  relied  on  to  go  to  the  jury,  thoogb 
Ho  inftance  were  known  of  a  widow  having  in  fad  for- 
feited her  eftne  for  this  caufe.  It  might  have  happened 
that  from  feai"  of-  the  forfeiture^  or  from  the  (enfe  oF 
mofal  dbtigationi  no  fuch  inftances  of  forfeiture  had  oc- 
Ctirred.  The  cuftom  would  then  come  to  be  decided  by 
evidence  of  the  form  of  admifliotu  only.  Thofe  that 
trere  made  durante  cafl&  vidoitate^  if  uncontradiQed| 
would  be  evideflce  that  fuch  was  the  condition  on  which 
the  eftates  in  the  manor  were  originally  granted  out :  and 
tfaefe  are  not  neceflarily  coQtradiflfed  by  the  entries  of  ad- 
miffions  diltamte  viduitate  genetally  ^  for  they  might  be  ub- 
derftood  of  a  tiduity  according  to  the  cuflom,  which  the 
other  entries  would  (hew  to  be  a  challe  viduity.  There 
Is  therefore  no  neceflary  ContradiSion  betwtai  thenif 
and  the  jury  have  decided  (he  queftion. 

Pir  Curiam^  Rule  difcharg^d* 
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Do£,  on  the  Demife  of  Morton,  againjl  Ros.     M»mimgi 

J)EADER  applied^  on  T%ur/day  the  26th  of  January^    A  plea  of  In- 
for  a  rule  in  this  cjedtment,  calling  on  the  plamcilr   permitted  to  b« 

*  file*!  de  hMie 

to  (hew  caufe  why  the  defendant  (hould  not  have  leave  ^^^  within  the 
to  plead  that  the  lands  fpecified  in  the  drelaratioa  arc   *>»' ?«^  <*«y«t 

'^  ^  pending  a  rule 

holden  in  ancient  demefnei  and  why  ttc  plea  to  that   mfiforp««'roif- 

'  ^  .  fion  to  allow  ibe 

ciTeft  on  that  day  filed  fliould  not  Be  allowed.  This  pleafoftkd. 
was  founded  upon  an  affidavit  by  the  tenant  in  pourffion 
that  the  premifes  in  queftion  were  holdeo  of  Sir  fyilUam 
Dclhen  Bajrt.i  as  of  his  manor  of  Tiin^Jon  in  Northfithp" 
tonjhire^  which  manor  is  holden  in  ancient  demefne  \ 
and  that  there  is  a  cOurt  of  ancient  demefne  Held  withia 
the  manor,  and  fuitors  thereof,  in  which  court  and  befor6 
which  fuitors  the  leflbr  of  the  plainttflF  might  have  pro- 
ceeded in  ejc£iment :  and  that  to  the  bed  of  his  Belief 
the  leflbr  of  the  plaintiff  is  fclfed  in  fee  of  the  premises 
in  the  declaration  mentioned.  This  application  was 
made  in  qonfequence  of  the  rule  recognized  in  Doe  J. 
Rufi  v.  Roe  (tf),  that  fuch  a  plea  can  only  be  pleaded 
with  leave  of  the  Court  upon  a  propet  alHdavit.  Biit  a 
difficulty  occurred,  that  this  being  a  plea  in  abatement  niuft 
be  pleaded  within  four  day^  \  and  that  time  would  have 
expired  before  caufe  could  be  Ihewn  and  the  plea  pleaded  i 
wherefore  the  Court,  after  confideration^  gate  leave  to 
the  defendant  to  file  his  plea  within  the  time  de  bene  eflej 
and  direfled  the  rule  to  be  drawn  tip  In  the  fotm  abote- 
ihentioned. 

Bramfion  now  (hewed  cattfe  againft  the  nile ;  and  after 
admitting  that  the  defendadt'i  affidavit  waS  n^ade  id  con- 

(i)  t  Bmr*  ia4S. 

Mm  a  formitj 
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1809*        fonnity  to  the  reqoifitiont  of  the  former  caie,  rdied  piiiw 

'  cipally  vpon  an  affidaTit  made  in  anfwer  to  the  mk, 

MomTON        ftatiflg  that  a  confiderable  part  of  the  pfcnufes  in  qneftioa 

Roi.  were  copyhold  and  parcel  of  the  manor  of  Thmgim  aCue* 

{aid ;  and  that  the  fteward  of  the  manor  covld  find  na 

inftance  of  any  proceedings  taken  in  the  manor  oowt  far 

recovering  pofleifion  of  lands  held  in  ancient  demefine  o( 

the  manor.  And  he  obferred  that  copyholds  were  not 
held  of  the  manor^  hot  of  the  lord,  according  to  the  cat 
torn  of  the  manor:  and  for  thefe  the  remedj  wai,dif« 
ferenty  as  appears  by  Fii%.  Na.  Brev.  23.  25.  And  ia 
BriitU  y,  Dade  (n),  it  was  held  that  the  farifdi£lbn  of 
the  lord's  court  in  ancient  demefoe  extends  only  to  lands 
faolden  of  the  manor^  and  not  to  copyhold^  which  is  psr« 
eel  of  the  manor. 

.  .Lord  Ellenboeough  C.  J.  Yon  may  reply  thst 
matter  if  the  plea  of  ancient  demefne  be  not  good 
with  refpefk  to  copyhold :  but  we  cannot  divide  the 
merits  of  the  plea  on  affidavit.  Here  there  is  a  fuffi- 
cient  affidavit  that  the  Jands  for  which  the  eje£bncnt  it 
brought  are  ancient  demefne^  to  require  us  to  admit 
the  plea. 

Role  abfoltttc. 
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Gammack  againft  Greoory,  r^^ih 

TO  debt  on  bond,  conditioned  for  the  payment  pf  Debt  on  bond 
-        ,    -      ,  1      .    .    #.  11  /»     where  the  plains 

money,   the  defendant  pleaded  feverally,   non  clt  tiff  recovers  ■ 

hi&wm^  ufury,  and  a  fet-oflF;  and  all  the  ifTues  being  found  ^[„^  damages 

for  the  plaintiBF  at'  the  trial,  he  took  his  verdift  with  it.  ^^J^  Jg^em"' 

damages  and  40/.  cods.     And  now  application  was  made  f^*^  ihc  penalty, 

°  ^  ..  rr  .  jj  „Qj  withm 

hjGarrow  and  Wlld^  on  the  flat.  43  Geo.  3.  f.  46./  3.,  th-  relief  of 

the  ft  at.  43(7.  J. 

for  colts  to  be  allowed  to  the  defendant,  on  the  ground  c.  46./  %.  en- 

that  he  had  been  held  to  bail  for  65/.,  when  by  the  ^aliowthede- 

plaintifPs  own  admiffion  at  the  trial  no  more  than  50/.  ^^^^^^l^^  '* 

was  due.     But  do  not  r^.^^^r 

the  amount  of 
the  fum  for 
which  he  had 

The  Courts  without  entering  into  the  merits,  were  of  held  the  defend* 
opinion  that  the  verdifi  being  merely  for  nominal  da- 
mages,  and  the  judgment  being  for  the  penalty  of  the 
bond,  (within  which  fpecial  bail  had  been  taken)  the 
cafie  was  not  within  the  z&. ;  which  only  gives  the  Court 
jurifdiAiQn  to  award  cods  for  the  defendant  after  verdi£l 
for  the  plaintiff*,  in  cafes  where  the  plaintiflF  (hall  not 
recover f  (which  means  recover  by  verdicl  of  a  jury)  ac« 
cording  to  the  real  eftimate  of  the  damages,  the 
amount  of  the  fum  for  which  he  had  held  the  defendant 
to  fpecial  bail,  without  reafonable  or  probable  caufc* 
And  therefore  they  refufcd  the  applicationt 

Park  and  Lawes  for  the  plaiiUiflF. 


Mmj 
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wf^h-  LxDDARD  agatnji  Lopes  and  Another. 

yndtran«gr«-  TTHE  plaintiff  brought  indebitatus  aflpmpfit  for  tie 

inei.t  in  Che  na-  X              ^   ■•                     P    ■              .           .         -      r 

turc  of  %  cluner-  frciskt  of  goods,  and  alfo  for  the  ufe  and  hire  of  a  Ihip 

pariy,  whereby  o            &          ?                                                                        .  r 

the  DiaintifTiec  ufcd  by  the  defendants  with  a  cargo  bcloi^ging  to  them; 

%9  ihe  deiend.  ^ith  counts  alfo  for  demurrage,  ^nd  for  work  and  labour: 

iwmShi^ji*^^  *°^  *'  'he  trial  before  Lord  EiUnborougb  C.  J.  in  LonJon^ 

hJ^^i'tt^^  a  verdia  was  taken  for  the  plaintiff  for  loocA  fubjeft,  u 

fretibt  n  ht  ftid  to  the  amount,  to  the  award  of  an  arbitrator,  if  the  Court 

m  right  dtli^trj 

•ftbeimrioi  piould  ^e  of  Opinion  that  the  plaintiff  was  entitled  to 

Uie  (hip  luving  . 

ftiied  fit>m  recover  upon  the  following  cafe. 

car^o  and  joined  ^^^  plaintiff  was  the  owner  of  the  fl)ip  Mayitov:eri^ 

Imtb^mAiAxtT  *^^  defendants  were  merchants  in  London :  and  on  the  24ih 

teing  Retained  ^f  jiugu/l  i^o'}  an  agreement  in  writing,  in  th^  nature  of 

off  Ljmingtem,  g  chartcr-partv,  was  entered  into  between  them,  whereby 

her  (juling  or-  r/*.. 

ders  beiii$  re-  it  was  "mutually  acieedbetwccn  JF'.  LiddarJ^  ovt net  of  iht 

called  by  Che  .            /    o   -               ^                                 ? 

convoy^  in  con-  fhip  the  Ma^wer^  then  lying  at  Hull^  and  Mcffrs.  Lspes 

^cvnktiwof^  and  Collins  of  London^  merchants,  that  the  faid  (hip  being 

•iI^nT/a'^ndlte  ^^^^^^  ?^^?  fliould,  with  all  convenient  fpeed,  proceed  to 

dtfendancs  hav-  Shields,  and  thcrc  load  from  the  fafiors  of  the  freighten 

|ng  refufed  to  - 

pcctpttbecargo'a  full  and'  complete  cargo  of  coals  in  bulk,  and  proceed 

to  which  the'  therewith  to  Lijbon  with  the  firft  convoy,  and  deliver  the 

il''iar"n?o'^ded  ^^^^  <>"  hcing  paid  freight,  at  the  rate  of  45/.  per  keel, 

fu?nc^ice"fo*^*  together  with  5/.   per  cent,  primage,  in  lieu  of  pon 

the  derendantty  charges  and  pilotage,  (the  z&  of  God,  the  ktrg^s  enemies, 

pnd  then  was  o                         o      \ 

IToid  by  cohfrnt  fire,  and  all  and  every  other  dangers  and  accidents  of  the 

vifiOipuipie'*  fe>8,  rivers,  and  navigation  pf  whatever  nature  and  kind 

Wt'^  Hitimip  foc'cr,  during  the  faid  rojage,  always  excepted ;)  tb 

pt&or  dcm&r-  running  days  are  to  be  allowed  the.faid  mcrcbaott  (if  t)}( 

^D  is  npt  fponer  flUpsitched)  fpr  ^oadiDi;  the  (hip  <t 

44r^ 
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Li/hn^  aad  the  cuftomary  time  to  load  at  SbultU\  and 
ten  days  on  demurrage  over  and  above  the  faid  laying  unnAtiU 
days  at  5/.  per  day.  Penalty  for  non-performance  of  this  H^ 
agreement  500//'  Soon  after  this  agreement  was  made 
the  (hip  took  in  a  cargo  of  ten  keels  of  coals  belonging  to 
the  defendants  at  Shields^  and  failed  thence  on  the  3d  of 
September  1807,  and  arrived  at  Portfmoutb  on  the  15th  in 
order  to  join  convoy.  On  the  20th,  the  captain  haying 
received  failing  inftrudions,  failed  with  the  convoy  from 
Portfmoutb^  and  came  to  an  anchor  off  Lymiugton^  where 
the  convoy  was  detained  by  contrary  winds  until  the  1 5th 
of  O^ober  \  and  on  the  17th  the  failing  inftru£kions  were 
recalled,  and  the  next  day  the  (hip  returned  to  Spithead* 
The  portsof  P^r/^i:^  were  in  the  beginning  of  November 
(hut  againft^W^/^  (hips  by  lYktPortuguefe  government,  and 
continued  (hut  until  the  French  took  po(re(Eon  of  Portu^ 
gal  on  the  30th  of  Novembe*^ ;  and  from  that  time  until 
and  after  the  bringing  of  this  adion,  Portugal  has  beea 
occupied  by  the  king's  enemies,  and  the  exifting  Govern* 
ment  of  the  country  has  been  at  war  with  Great  Britain. 
On  the  26th  of  December  the  plaintiff  gave  the  following 
notice  to  the  defendants :  **  I  beg  leave  to  confirm  my 
notice  to  you  of  the  19th  Nov. ;  and  I  hereby  give  you 
further  notice  to  get  out  the  Mayflower^s  cargo  of  coals 
at  Portfmouthi  and  unlefs  ncctffary  proceedings  are  taken  '  j 
to  that  ef!e£l  on  or  before  the  3 1  ft  inftant^  I  (hall  give 
orders  to  land  and  warehoufe  the  fame  at  your  ri(k  and 
expence«  The  average  account.(hall  be  made  out  with« 
out  farther  delayt  and  I  (hall  wait  on  you  for  your  pro« 
portion  thereof.  I  aifo  herewith  inform  you  that  I  re<* 
ferve  to  myfelf  the  right  of  proceeding  againft  you  at 
law  for  freight,  demurrage,'*  &c.  On  the  ifioi  Ja^ 
nnarj  iSoS  the  defendants  fent  the  following  anfwer  to 
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i8o$r.  (ht  plaitvUlfe  !«  If  you  land  the  coals  bj  the  Mi^i/loivef 
you  will  take  the  confsqaences.  We  do  not  confcnc,  if 
we  are  lo  be  called  upon  for  freight  and  expences."  The 
cargo  renaained  on  board  the  veflel  at  Portjnmtib  until 
the  1 2th  of  February  i8oS,  when  it  was  landed  bj  order 
of  the  plaintiff^  after  a  pretious  notice  given  to  the  de- 
fendants. In  March  laft,  by  coofent  of  both  parties,  bat 
without  prejudice  on  either  fide,  the  coals  were  fold,  and 
produced,  after  deducing  the  invoice  price  and  all  ex« 
peiices  of  unloading,  landing,  and  warehoufing,  a  neat 
profit  of  i66/»  i8/.  The  qucftion  for  the  opinion  of  the 
Court  was.  Whether  the  plaintiiF  were  entitled  to  recover 
%  compenfation  for  the  part  of  the  voyage  which  he  had 
performed,  and  for  the  detention  of  bis  fhip  2XPortfmoutb  T 
If  he  were  not  enthlcd  to  recover  for  either  of  thefe  de« 
mands,  a  verdifi  was  to  be  entered  for  the  defendants. 

Taddyt  for  the  plaintiff,  propofed  two  points  fof  argQ* 
inent ;  firft,  whether  the  owner  of  the  (hip  were  entitled 
to  freight  pro  rata,  under  the  circumftances,  for  the  patt 
|ierformance  of  the  voyage  from  Shields  to  Porifinwib : 
and  fecondly,  whether  he  were  entitled  to  recover  for  de- 
murrage during  the  flay  of  the  (hip  at  Port/mwib.  ift, 
On  principles  of  natural  judice  the  plaintiiF  is  entitled  to 
tecover  fomething ;  for  he  has  loaded  a  cargo,  and  in« 
curred  expence  and  ri(k  for  the  defendants.  The  objec- 
tion, if  any,  can  only  arife  tipon  the  exprefs  contract  in 
the  char(er»part}  excluding  the  implication  of  a  promife 
founded  uponnatural  juflice  :  and  that  would  be  fo,  if 
the  charter-party  had  provided  for  the  cafe  which  has 
happened  :  but  an  unforefeen  emergency  has  ariien,  quite 
befide  the  cafe  which  was  provided  for  by  the  chartcr- 

partyi  beyond  the  control,  and  without  the  default  of 

either 
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either  party  j  which  has  preyented  the  cxecutibn  of  the  1809. 
contra£t  by  making  it  illegal  to  carry  the  goods  to  a  port  " 
occupied  by  the  enemy.  This  made  an  end  of  the  con-  a^ainfi 
tfzStf  and  did  not  merely  fufpend  its  execution  like  a  tem« 
porary  embargo  in  our  own  ports  until  the  further  order 
of  council  (a).  This  then  brings  the  cafe  within  the 
principle  of  Luke  v.  Ljdf  {i)f  where  an  implied  promife 
was  raifed  on  the  ground  of  the  labour  performed  for  the 
benefit  of  the  defendant  in  carrying  his  goods  part  of  the 
▼oyage  contrafied  for,  in' conformity  with  th6  rule  of  the 
marine  law  which  allows  of  freight  pro  rat£«  And  this 
was  not  overruled  by  Coot  v.  Jettnings  (c)  i  for  that  was 
an  a(Slion  of  covenant  upon  the  charter*party  itfelf,  and 
therefore  the  plaintiflF  was  not  entitled  to  recover  atiy 
freight  by  the  terms  of  the  contra£ly  without  (hewing 
complete  performance  of  the  voyage  contrafted  for.  And 
iti  Mulloy  V.  Backer  {d)  the  Court  feemed  inclined  to 
fupport  the  principle  of  Luke  v.  Lyde^ 

Lord  Ellenborough  C.  J.  That  was  vpoii  the 
ground  of  iherc  having  been  ap  acceptance  of  the  cargo 
by  the  owner  in  the  courfe  of  the  royage,  which  (hewed 
his  election  to  receive  his  goods  ac  that  place,  in(faead  o£ 
having  them  fent  on  to  the  place  of  their  original  defti* 
nation :  but  the  accejptance  of  the  goods  was  the  very 
fubftance  of  the  new  implied  contraA  in  Luke  v.  Lyde^ 
But  here  there  has  been  no  agreement  to  accept  the 
goods ;  but  they  were  landed  and  fold  without  prejudice 
to  either  party.  The  cafe  of  Luke  w.  Lyde  has  been  often 
prefTed  beyond  its  fair  bearing ;  but  the  true  fenfe  of  it 
has  been  explained  by  my  brother  Lawrence  in  Cook  v» 

(«)  Htdtey^,  Clgrku  ^  *^^^^  R^P*  259*  (^)  *  ^<"^>  SSs« 
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Jenmngs,  and  my  brother  Le  Static^  in  JUuIloy  ▼.  Backer. 
Then  what  docs  this  cafe  amount  to.  The  parties  have 
entered  into  a  fpecial  contrail  bj  which  freight  is  made 
payable  in  one  event  only,  that  of  a  right  delivery  of  the 
cargo  according  to  the  terms  of  the  contrail  j  and  that 
event  has  not  taken  place  ;  there  has  been  no  fuch  deli- 
very; and  confequently  the  plaint  IflF  is  not  entitled  to 
recover  :  he  fliould  have  provided  in  his  contrafk  for  the 
emergency  which  has  arifen. 

Per  Curiam^  Poftea  to  the  Defendants. 


Storks  for  the  defendants. 


VT^*  Atkinson  OMtn/i  Ritchie. 

The  mailAr  and  HTHE  plaintiff  declared  fpecially  in  affumpCt  againft  the 

av^eiof4oo.  defendant  for  breach  of  an  agreementy  in  not  load* 

Mtuaiiy  agreed  ing  a  emflete  cargo  of  hemp,  under  the  fame  circum- 

IL'mS  beiS*  ftanccs  before  fet  forth  in  the  cafe  of  RitcUe  v,  JOin^ 

fitted  for  ti)c  r^  »^\ .  ^\^  counts  for  moncv  paid,  and  on  an  account 

voyage,  fliottld    J      \  '^  i  v      ' 

proceed  to  s$.      (tatcd :  to  which  the  defendant  pleaded  the  general  iffue* 
there  load  from  And  at  the  trial  before  Lord  ElUnboraugb  C*  J.  at  GmU^ 

the  frei|^hter*s 

carco  of  hemp  and  iron,  and  proceed  therewith  toL«uiSM,and  deliver  the  fame,  on  being  paid 
fnigbt,  Ac  :  held  thai  the  mafter«  after  uking  in  at  St.  P.  abuut  lialf  a  catgo,  having  WW 
away  upon  a  |*neral  rumour  of  a  hollilc  embargo  being  laid  on  Mnt^  Ihips  by  tlie  Ib^ 
Government,  wai  liable  In  damages  to  the  freighter  for  the  ihort  delivery  of  the  cargo; 
though  the  jury  found  that  he  aded  booi  fide,  and  under  a  re^Cooable  and  wrll-fiovndcd 
apprehenfioo  at  the  time )  and  a  holtite  embar|o  and  feiiure  was  in  iad  bid  oo  fix  wetM 
afterwards*  , 

(«)  wlbfr»a9S*  As  the  plaintiff  in  that  cafe  was  the  defendant  bcrr, 
and  vice  verU*  in  reading  th  fa^s  there  ftated,  the  dcfcriptions  of /Ua* 
tiff  and  d^emAaat^  as  ^ere  applied,  muft  here  be  reveifed.  And  the 
prefent  cafe  concluded  with  ftating  (as  before  in  p.a9S0  that  *'  The 


.»• 


AMpH  arrived  la  Lndm  and  d^vered  her  cargo  there  to  the  plaintiff 
(the  then  defendant),    The  rtmainiog  faAs  ftated  in  thr  ijanner  cafe  not 
rill  to  ratfc  the  qii^ftlon  now  made. 

Mr 
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ia/l,  a  vercli£l  was  taken  for  the  plaintiff  for  2000/. 
damagea,  fabje£l  to  an  award  as  to  their  amount,  and  to 
the  opinion  of  the  Court  upon  a  fpecial  cafe,  dating  all 
the  tircumftances  fet  forth  in  the  former  report. 

This  cafe  was  argued  in  the  laft  term  by  Toddy  for  the 
plaintiff,  and  by  Littleda/e  for  the  defendant.  I  was  not 
prrfent  when  it  was  argaed  ;  but  I  colle6led  afterwards 
the  fuh(lancej>f  the  arguments  to  be  this* 

For  the  plaintiff,  the  freighter,  it  was  contended,  that 
the  contra£l  not  having  been  performed  by  the  defend- 
ant, the  mafter  of  the  (hip,  it  lay  upon  him  to  fliew  cither 
a  difcharge  by  the  plaintiff  from  performance  of  i,t,  or  a 
competent  excufe  for  non- performance.     A  contrail  is 
to  be  enforced  according  to  its  terms,  where  no  general 
principle  of  law  intervenes  to  prohibit  the  execution  of 
{t.    The  VIS  major  et  cafus  fortuitus  of  the  civil  law  arc 
not  recognized  by  our  law  as  excufes :  the  party  may  pro- 
Ud  himfclf  againd  thefe  by  exprefs  ftipulation.    For 
which  Paradine  v.  Jane,  AIL  27.,  and  Tie  Company  of  tie 
Brecknock  and  Abergavenny  Canal  Navigation  r.  PritchcM^ 
6  Term  Rep.  750.  were  cited.    There  is  no  inftance  of  an 
exprefs  contrafi  qualified  on  the  grounds  of  inevitable  nc- 
ceflity  or  accident  intenrening  to  prevent  the  performance 
of  if,  if  it  be  not  illegal  j  as  in  the  inftance  put  in  1  Ld.  Ray . 
321.    If  the  defendant  meant  to  proteA  himfclf  againft 
the  a£ts  of  the  king'sienemies,  he  ihould  have  fo  provided 
in  his  contraA.    And  though  the  exception  as  to  ^<  r#- 
Jiraini  of  princes  and  rulers^  has  been  confidered  to  be  in- 
troduced into  thefe  contraSs  for  the  benefit  of  the 
mafter,  according  to  Blight  r*  Page^  before  Lord  Kenyon^ 
cited  in  3  Bof.  l^  Pull.  195.  and  Touteng  v.  Hubbard^  ib. 
apB.;    yet    according  to  the   general  rule  of  law  in 
40  Rep.  106.  bf    2  Com.  Dig.  334,    Faits,  B.  8.  and 
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1809*  PlowJ.  171.  that  ever  J  exception  is  to  be  conftracd 
"^—^  ftri^ly  agaloft  the  perfon  for  whofe  benefit  it  is  intro* 
Mgaiffji  .ducedi  the  cafe  in  queftion  is  not  within  the  exception : 
for  this  was  no  afiual  reftraint  y  only  an  apprehenfion  of 
it,  an  approximation  to  it :  the  reftraint  was  not  adua)!/ 
impoled  on  Briti/b  (hips  till  fix  weeks  afterwards. 

For  the  defendant^  it  was  admitted  that  the  terms  of 
exception  in  the  contra£i  were  not  to  be  extended ;  but  it 
was  infilled  that  other  necefiary  exceptions  might  be  im- 
plied ;  and  that  it  is  a  paramount  duty  impofed  by  law  on 
the  maftcr  to  ad  for  the  benefit  and  fafety  of  the  (hip,  the 
crew,  and  the  cargo,  and  ftill  more  to  the  date  to  which 
be  belongs*     He  may  throw  the  cargo  overboard  in  cafe 
of  diftrefs-,  though  that  be  only  from  the  reafonable 
nppnbitifion  of  danger.     Mcllcy,  255.     Upon  a  queftioa 
between  the  owner  of  goods  on  board  and  the  mafter,  if 
the  latter  had  remained  after  advice  and  reafonable  warn« 
ing  of  an  expe£led  embargo,  which  had  afterwards  taken 
place,  by  which  the  owners  loll  their  goods,  would  not 
au  adion  have  lain  againft  him  ?  The  matter  of  the  (hip  is 
^gent  for  the  freighter  as  well  as  for  the  owner.     He  has 
one  duty„  to  take  on  board  the  qargo  y  and  another  para- 
mount duty,  to  do  the  bed  be  can  for  all  concerned^  and 
to  preferve  his  fliip  and  crew  for  the  (late  as  well  as  for 
tlie  individuals  concerned,  to  prevent  them  from  falling 
into  the  hands  of  an  enemy  :  and  this  was  evidently  a 
hodile  embargo.    In  Touting  v.  HuUard,  3  B^.  ii  PulL 
30 1 .  Lord  Alvanley  lays  down  the  principle,  <*  that  where 
the  policy  of  the  ftate  intervenes^  and  prevents  the  per- 
foraaance  of  the  contradl,  the  party  will  be  excufed." 
It  might  lender  fomc  circumftances  be  criminal  in  a  naaf* 
ter  not  to  take  reafonable  warning  to  avoid  an  enemy. 
A  party  covenaoting  to  build  a  houfe  by  a  pasticular  day 

was 
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was  heUd  to  be*excttfed  from  perfonntnco  at  the.  da]r»  bf 
reafon  that  the  plague  was  in  the  place ;  because  he  was 
not  bovnd  to  riikhie  life  for  it.     j  RolL  Ahr.  450.  pL  to.         ^^ait^ 
So  here  tbo  juiT  ^^^^^  io^xai,  that  the  mafter  a^ed  as  he      ^<''^""* 
did  under  a  reafonable  and  w<fU^  grounded  apprehenfion 
of-  a'hoftile  feizbre. 

'  In  reply ;  the  argument  derived  from  the  marine  law 
oi'^<^///^'waS'anfwefed  by  Rating,  that  k  only  applied  to 
aAual  impending  danger^  and.nol  to  a  diftant  appreheo* 
Coo  of  it.  That  though  the  captain  might  )>e  deemed  m 
genetial  Agent  for  the  fliipper^  yet  not  fo^  where  another 
agent  was  pointed  out. 
*->..  Curia  adr.  Tult^ 

Lord  ELLBNBOnooca  C.  Ji  now  delirered  the  opinion 
.  of  the  Court.    The  queftion  between  the  parties  in  this 
cafe  arlfes  upon  an  agreement  in  the  nature  of  a  charter-- 
party.   The  parties  are  the  merchant  freighter  on  the 
one  hand,  and  the  mafter  on  the  other;  each  contrading 
for  hlmfelf  with  the  other,  as  principals.    Under  fuch 
cizcumftances  any  conftrudiive  agency  on  the  part  of  the 
defendant,  in  his  charaAer  of  mafter,  for  the  plaintiflF,  as 
the  freighter  of  goods,  is  wholly  out  of  the  queftion. 
Their  relative  claims  upon,  and  -duties  in  refpefl  of,  each 
other  are  concluiively  fixed  and  defined  by  the  terms  of 
their  own  written  contrafk*  ^No  exception  (of  a  private 
nature  at  leaft)  which  is  not  contained  in  the  contraft 
itfelfi  can  be  engrafted  upon  it  by  implication,  as  an  ex^ 
cufe  for  its  non-performance.    The  rule  laid  down  in  the 
cafe  of  Pgradine  y.  Jane^  Alleyn  27.,  has  been  often  re* 
.cognized  in  courts  of  law,  as  a  found  one ;  i.  e.  that  - 
^<  when  the  party  by  his  own  contrad  creates  a  duty  or 
^l  .charge  upon  htmfelfj  he  is  bound  to  make  it  good,  if 

o  he 
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<*  he  may ;  notwtthftandiAg  any  aectdent  by  inevtU&ltf 
<*  neceflsty }  becanfe  he  might  have  provided  aeainft  it 
4^i(M^         <*  by  his  contraA.^    And  tbit  has  been  recognized  in 
ieveral  cafeSf  as  in  Bullock  v.  D^mmittf  6  Term  Rep.  650* 
and  Tb$  Company^ff  Prapriitors  rf$be  Brttknock  amd  Aher^ 
gmvenny  Canal  Navigation  v.  Pritchard  Mid  Others f  6  Term 
'  Rip.  750.    It  has  been  contended  that  the  exception 
contained  in  this  contraA>  of  <'  reftraint  of  princes  and 
fillers  during  the  voyage,**  excufes  the  not  taking  on 
board  a  complete  cargo  in  this  cafe.     Bat,  without  con- 
fidering  whether  this  provifion   refpeding  re^edfd  tf 
princes^  &c.  be  at  all  applicable  by  way  of  eacufe  for  the 
son^performanee  of  this  part  of  the  mafter's  (lipulated 
duty,  viz.  the  taking  on  board  a  complete  cargo ;  yet,  at 
nny  rate,  the  reftraint  meant  mud  be  an  aftual  and  ope- 
rative reftrainty  and  not  a  merely  ezpefied  and  contingent 
one»  as  this  at  moft  only  was.     But,  it  has  been  further 
argued  by  the  defendant's  counfcl,  that  fuppoGng  the 
matter,  in  re^d  of  his  exprefs  contraA,  not  to  be  other* 
wife  juftifiable  in  regard  to  the  freighter ;  yet,  that  he  is 
^  fo,  at  any  rate,  on  the  ground  of  his  paramount  duty  to 
the  ftate ;  whicE  required  him  to^  fave  the  property  and 
crew  under  his  eharge  from  the  impending  peril  of  an 
inftantly  ezpe£)ed  embargo :  and,  that,  in  every  private 
contra^,  however  exprefs  in  its  terms,  there  is  always  a 
refervation  to  be  implied  for  the  performance  of  a  public 
duty,  in  which  the  intereft  of  the  ftate  is  materially  in* 
▼olved.    That  no  contraA  can  properly  be  carried  into 
effe£l|  which  was  originally  made  contrary  to  the  provt- 
lions  of  law;  or  which,  being  made  conGftently  with  the 
rules  of  law  at  the  time,  has  become  illegal  In  virtue  of 
fome  fubfequent  law ;  are  propoGtions  which  admit  of  no 
doubt*  Neither  can  it  be  queftionedi  thatj  if  from  a  change 
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iQ  the  political  relations  and  circumftances  of  this'tountry,  1 809* 
with  reference  to  any  other  contrails  which  were  fairly  and  — — 
lawfully  made  at  the  time,  they  have  become  incapable  of  sg^ft 
being  any  longer  carried  into  effed,  without  derogating  ^^^^  ^' 
from  the  clear  public  duty  which  a  Britj/b  fubjcA  owes  to 
his  fovereign  and  the  ftate  of  which  he  is  a  member ;  the 
non- performance  of  a  contra^  in  a  ftate  fo  circumftaqced 
is  not  only  excufeable,  but  a  matter  of  peremptory  duty 
and  obligatipn  on  the  part  of  the  fubjed.  But  in  order 
to  found  this  new  public  duty,  which  is  to  fuperfede  the 
performance  of  his  former  private  oney  it  is  ncceflary  that 
an  a£lual  change  in  the  political  relations  of  the  two 
countries  fliould  have  taken  place  \  and  that  the  danger  to 
refult  to  the  public  interefts  of  his  own  country,  from  a^ 
obfervance  of  the  contrail,  (hould  be  clear  immediate  and 
certain.  In  (hort|  fuch  a  ftate  of  ctrcumftances  muft  be 
fliewn  to  cxifty  as  that  the  contraA  is  no  longer  capable  of 
being  performed  fay  him  without  a  crtnfinal  compromife 
of  his  public  duty.  Can  any  thing  of  this  kind  be  faid, 
with  truth,  to  exift  in  the  prefent  cafe  ?  No  a£luai  change 
in  the  political  relations  of  Great  Britain  and  Ruffia  had 
then  taken  place.  The  danger  to  refult  from  remaining 
at  Crvnfladt  was  neither  immediate  or  certain :  in  pomt  of  , 
fa£l  it  attached  only  at  the  diftance  of  many  weeks  after- 
wards. And  no  one  can  renturc  to  fuggeft  even  in  argu- 
ment, that  the  loading  in  queftion  might  not  have  been 
completed  without  any  criminal  compromife  of  public 
duty«  Indeed  to  allow  a  man  to  withdraw  himfelf  from 
the  performance  of  a  diftinft  pofitive  contraA,  upon  the 
ground  of  fome  fpeculative  inconvenience  fuggefted  as 
lililj  to  refult  from  fuch  performance  to  the  general  inte« 
refts  of  the  ftate,  would  afford  great  encoursgement  to 
difingenuous  fubtleties  and  refinements  upon  fubjefis  of 

10 
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iSop.  tfais  kind|  and  would  render  all  reliance  upon  the  fdeoifl 
*~~^  ftipuhttooB  of  parties  in  commercial  matters  precarious 
i^anfi  and  infecure ;  and  which  encouragement  this  court  would 
fiioft  relUdantly  lend  its  affiftance  to  adminifter.  For 
the  reafons  already  given,  fueh  an  argumenthas  no  foun- 
dation to  reft  upon  in  the  pil^erift  cafe.  Therefore,  nci- 
ther  upon  this  ground,  any  more  tUan  upon  the  others 

already  conCdered,  is  the  plaihf iff*  precluded' from  a  right 

^^  '     *  '       - 

to  recover.     The  corifcquencc  is,  that  the  verdift  for 

the  plaintiff  muft  ftand,  and  the  pofte^  be  delirered  to 
tjic  plaiatiff. 


^^Uihi      *       Conway  alid  TiAyibscmagairifi  Gray. 

A  foreigner  w-    "TPHIS  "Was  an  a£lion  agftinft  an  underwriter  oa  A.po« 

iiunng  in  (his         JL  * 

country  his  (hip  .       Ucy  of  InfuraDce,  dated  gtcjth  of  January  1808,  cf- 

.«r  goods  on  a  ^   i  -     • 

.voyage  in  not       fe&cd  10  the  namcs  of  the  plaintiffs,  on  wheat  and  peas« 

^entitled  to  abaa«         .  »       •   t  i         ■    i      #«•«./-     ' 

don  upon  an       as  iDterclt  might  appear,  on  board  the  fliip  Swtflt^  at  and 

Z^l^^r'i^T  f^om  New  Tork  to  Liverpwd.    The  dedaration  ftated 
the  ports  ot  his    ih^^  ^jjjia  jijg  ^gffgi  ^^  ^^  jff^^  jr^i  ^jjh  the  foods 

own  country 9  o 

at  hu  aflenc  is     ^q  board,  and  before  her  denarture  from  thence  to  Liver" 

Virtually  im-  ' 

plied  to  every     picl,  flic  was  and  ftiU  is  rcftrained  by  tfac  Government 

aa  of  his  own  -    .       -^    .      ,  rt  r     ^         .        r  ••  . 

Government,  of  the  United  States  of  America  from  proceeding  on  her 

embargo  ?is"  voyage»  tud  is  ftiil  detained  at  New  Tork  \  by  means  of 

.X  Am"g^s  ^^^^^  rettraint  the  cargo  on  board  is  wholly  loft.    The 

having  been  £y^  QO}xiit  charged  4hc  intercft  in  the  cargo  to  be  in  the 

conngned  by  ^^  •* 

fuch  foreigner     plaintiffs  jointly ;  the  fecond,  in  the  plaintiff  Davtd/h 

on  his  own  ac- 
count and  rifle     alonc ;   tirc  thirds  in  one  J*  Townfend.    The  defendant 

to  Brit'tjh  mer- 
chants here, 

VI  ho  in  confequence  of  fuch  confignment  made  advances  to  the  foreigner,  and  made  m» 
liirance  upon  the  goods  on  his  account ;  debiting  him  with  the  premiums ;  and  the  goods 
were  afterwards  abandoned  in  confcqucnce  cf  fucli  embargo ;  litld  that  as  the  foreigoer 
could  ijot  recover  againft  the  underwrfters,  bis  confignees  could  not  recover  their  advances 
under  a  polity  made  for  the  benefit  ot  tbe  foreigner,  though  made  in  their  namet»  as  intere^ 
might  appear;  however  they  n^ight  hAve  infured  their  ftparatc  intcrcfti>  by  a  p^cy  made  on 
their  own  accoiinc« 
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pleaded  the  general  iflue;  and  at  the  trial  at  Laricajler^        1809.* 
a  ¥erdi£k  was  found  for  the  plaintifFs)  fubjed^  to  the  opi-        ' 
nion  of  the  Court  on  thefe  fa£l8*  '  ttztan^ 

The  plain tiflFsi  Conway  and  DaviJfon^  are  Briti/b  fub* 
]e£k8»  carrying  on  buGnefs  as  merchants  in  Liverpo$l^ 
where  Conway  rcfidcs  |  but  David/on  has  for  fome  time 
pad  refided  in  America.  Hht&wift  belonged  to  a  fubjeS  of 
the  United  States  of  America*     In  November  and  Decern^ 
her  1807,  Townfend,  a  rcfident  citizen  of  the  U.  S.  of 
America^  and  the  perfon  in  whom  the  intereft  is  averred 
in  the  third  counti  (hipped  a  quantity  of  wheat  and  peas 
on  board  the  Swift  and  two  other  veiTcU,  and  configned 
the  fame  to  the  plaintiffs^  Conway  and  David/on^  at  Liver'* 
foo/:  and  the  following  bill  of  lading  and  invoice  were 
made  out,  and  duplicates  thereof  fent  to  the  plaintiffs, 
and   received  by  them.    Bill  of  lading-^^'  Shipped  in 
good  order,  &c.  by  J.  Town/end^  a  native  pitizen  of  the 
United  States,  in  and  upon  the  good  fl^ip  the  Swifts 

whereof  is  matter,  &c, Price^  now  lying  in  the  port 

of  New  Tor  if   and  bound  for  Liverpoo/g  to  faj^  4920 
bufliels  of  wheat,  &c,  being  to  be  delivered  in  the  like 
good  order,  at  the  aforefaid  port  of  Liverpool,  (the  dan-* 
gers  of  the  feas  only  excepted ;}  unto  Meff.  Conway  and 
Dawdfon^  merchants  there,  or  to  their  affigns,  be  or  they 
paying  freight  for  the  faid  wheat,  &c.  at  is,  Sd,  per 
bufli^l,  &c  In  witnefs,''  &c.   (Dated  at  New  Tori,  23d 
o(  December  1807,  and  figned  by  /.  Smith,  the  purfer]« 
*<  Invoice  of  wheat  and  peas  (hipped  by  J.  Town/end,  a  na- 
tive citizen  of  the  United  States,  on  board  the  (hip  Swi/i, 
Captn.  Price,  bound  for  Liverpool,  and  conGgned  to  MeiH 
Conway  and  Davidfoti,  merchants  there,  for  fales  and 
returns  on  account  and  rifle  of  the  (hippcr."    The  parti* 
cttlars  of  the  (bipoHn;  are  then  fpecified,  and  the  invoice 
V0L.X.  •      No  figned 
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1809.        figned  at  New  Torh^  i^i  December  1807  Wj*  ^ownjlni. 
*""*"       .Before  the  fliipment  of  the  wheat  and  peas  the  plaintiff!)^ 
againft         vidfon  had  agreed  to  grant  ^Gtunfend  an  anticipatien  of 
6000/.  on  account  of  the  cargo^by  bills  on  the  plaintiffs Cen^ 
nvay  and  Davidfon:  and  accordingly^  on  the  7th  of  November 
1807  Town/end  drew  on  Conway  and  DavtdfoA  on  ac« 
count  of  the  cai^o  three  bills  of  exchange  for  loooA 
each,  at  three  months  date^  and  three  other  bills  of  ex- 
change for  lOooA  each,  at  four  months  datei  which 
bills  were  accepted  by  ConWay  and  Davidfort^  and  when 
%l  maturity  were  duly  paid  in  England  by  them.     Part  of 
the  wheat  and  peas  by  one  of  the  other  vefTcls  arrived  in 
England^  and  was  fold  by  Conway  and  David/on^  and  the 
proceeds  receiyed  by  them :  but  on  the  whole  tranfac- 
afiion  of  the  wheat  and  peas  Townfend  is  dill  indebted  to 
the  plaintiffs  in  2122/.  i8/.  ^d.^  which  is  more  than  the 
fum  tnfured*    The  wheat  and  peas  in  queftion  were  of 
greater  value  than  the  fum  infureid.     Townfend  is  alfa 
indebted  to  the  plaintiflFs  on  the  bafance  of  their  genenl 
account.  The  defendant  fubfcribed  the  policy  in  queftion 
on  the  a5th  of  January  i8o8.    The  premiums  of  infiir* 
ance  on  the  wheat  and  peas  were  charged  by  the  plain- 
tiffs to  the  account  of  Townfind.    On  the  22d  of  De* 
member  1807  an  %€t  was  pafled  by  the  U.  S.  of  America  for 
laying  an  em\)argo  on  all  veffels  in  the  ports  and  harbours 
of  the  U.  S. ;  whereby  the  embargo  was  laid  on  all 
veffels  in  the  ports  and  pkccs  within  the  jtirifdifiion  of 
the  U.  S.,  cleared  or  not  cleared,  bound  to  any  foreign 
port ;  an4  which  direfified  that  no  ^clearance  fiioold  be 
furniflied  to  any  yeflel  bound  to  any  foch  foreign  poit, 
except  veflels  under  t&e  immediate  diref^ion  of  the  Pw« 
fident:  with  a  profifo  that  nothing  therein  contained 
Oiould  prevent  the  departure  of  any  foreign  Ttflel^  either 


Conway  and  Davidson  againft  Forbes. 

THIS  was  a  fimihr  a£lion  on  another  policy  of  infttf'* 
ance  on  cotton  on  board  the  fame  ihipi  laying  the  intercfl: 
in  the  two  firft  counts  the  fame  as  in  the  other  a^ion, 
and  in  the  third  count  in  A*  Macomb.    The  fads  dated 

were  in  fubftance  the  fame  as  in  the  forpier  cafe.  Ma* 
comb,  by  whom  and  on  whofe  account  and  rifle  the  cot- 
tons were  (hipped  and  configned  from  America  to  the 
plaintiffs  at  Liverpool^  being  a  refident  American  citizen, 
had  agreed,  in  December  1807,  with  the  plaintiff  Davids 
finy  who  was  then  in  America^  to  make  fuch  confignment ; 
^ndDaviJfon  agreed  to  grant  him  an  anticipation  of  7500/. 
by  bills  on  the  plaintiff's  houtc  ut  Liverpool  on  account  of 
the  cotton,  and  which  was  the  firft  tranla^lion  in  trade  be* 
tween  thefe  parties.  Six  bills  were  accordingly  drawn  by 
Davidfim  himfelf  on  Conway  and  DaviJ/on,  to  this  amouni 
in  the  wiM>le,  on  the  zzi  of  December  1 807,  at  5,  6,  and  7 
months,  and  the  cotton  was  Shipped  and  coo0gned  to  the 

•     N  n  2  plaintifis 
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in  ballad,  or  with  goods  on  board,  when  notified  of  that         1809. 
aft.     By  Tirtue  of  this  embargo  the  veffcl  which  was  at        - 
New  Tork  in  the  U.  S.  of  America  with  the  cargo  on  t/gan^ 

board,  was,  on  the  25th  December  1807,  when  the  em* 
bargo  was  firft  known  there,  detained  and  prevented 
from  pcoceeding  to  Liverpool^  and  ftill  continues  fo  de« 
rained.  The  plaintiffs,  when  they  heard  of  the  deteti* 
tioD,  abandoned  the  ycffel  to  the  underwriters.  The 
queftion  for  the  opinion  of  the  Court  was.  Whether  the 
plaintiffs  were  entitled  to  recover  upon  any  of  the  counts? 
in  which  cafe  the  verdift  was  to  be  entered  for  the  plain- 
tiffs accordingly  :  otherwife  a  nonfuit  was  to  be  entered^ 
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iSopw  plainttflTl  at  Liverpool^  accompanied  with  a  bill  of  lading 
'  and  ioToice ;  but  the  plaintUTs'  houfe  afterwards  refafed  to 
agaiafi  -accept  the  two  fir  ft  feta  of  bills  at  5  and  6  months, 
oiv»«%  which  were  noted  and  returned  to  Anarica  \  but  when  the 
two  bills  at  7  ipontbs,  for  1000/.  and  j  500/.  became  daCf 
they  paid  them  to  the  holderj  and  their  amount  is  ftiK 
unpaid  to  the  plaintiffs.  This  cafe  alfo  dated  a  ktttr 
from  David/on  to  Conway^  dated-  New  Terh,  23d  of  De* 
cembir  1807,  the  day  after  the  a^  of  the  Anuncam  legi* 
flature  pafledi  ftating  the  fliipment  of  the  cotton  from 
JjHacomi^  and  the  writer's  expe£lation  that  the  Swift  would 
(ail  the  neit  day  i  which  letter  was  (hewn  to  the  under«» 
writers  at  the  tim^  the  policy  was  effeded.  This  cafe 
further  dated,  iu  addition  to  the  other^  that  information 
of  the  embargo  arrived  at  Liverpool  on  the  26ch  of  Janu* 
Mry  liSoS  \  but  at  that  time  the  plaintiff  Conway  had  re- 
ceived no  information  of  the  cotton  being  actually  (hipped 
2lNewTork;  nor  did  he  know  of  its  being  fo  fbipped 
until  the  1  ith  ef  February^  when  he  received  fuch  infor* 
ination  in  a  letter  from  David/on,  directing  him  alfo  to 
abandon  to  the  underwriters  i  which  he  accordingly  did 
on  that  day* 


Maxiry  againfl  SheddeK. 

THIS  was  another  cafe  depending  upon  the  quedion 
of  the  American  embargo,  arifing  out  of  an  adion 
againft  an  underwriter  on  a  policy  of  infurance,  dated  in 
the  fitd  count  to  be  dated  the  aad  of  January  i8c8,  oa 
the  flHp  Georgia^  at  and  from  Sa\mnnab  in  Georgia  to  Li» 
verpcol^  valued  at  6000/.  and  declared  and  underdood  to 
be  regidered  in  the  name  of  the  plaintiff,  conful  of  the 
United  States  of  Ameriea  rcfiding.  at  Liverpool^  whp  was 

the 
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the  fok  owner,  and  to  be  made  againft  all  riiks  whatfo*         tSop. 
ever,  Brifj/b  capture  excepted^  including  any  and  every 
irregttlarity   of  want  of  papers,  in  cafe  of  capture  or         */r"V 
decen<tioa  by  any  power  whatever,  Briti/b  excepted* 

This  cafe  dated  that  the  plaintiff  was  born  in  Amers^a, 
and  refided  there  till  the  year  l^S6,  when  he  came  to 
rriide  at  Livirpool  as  a  merchant.  In  1790  he  .was  ap- 
pointed, and  has  fince  continued  conCul  of  the  United 
States  of  America,  at  JJnifrf^ooL  By  the  navigation  laws 
of  JmericA  a-  privilege  is  allowed  to  its  confu]^  refiding  in 
foreign  countries  to  hold  American  (hips  or  parts  of  fncb 
ihips,  notwithdanding  their  reQdence  out  of  the  U.  S.^ 
a  privilege  not  granted  to  any  other  defcription  of  its 
(ubjeAs^  unlefs  to  a  citizen  of  the  U.  S^  refiding  abroad 
afid  having  a  partner  and  houfe  of  trade  in  the  U.  S.» 
who  is  aifo  a  citizen.  The  plaintiff  has  had  no  hpufe  of 
trade  in  America  fince  he  left  that  country  in  1786.  He. 
was  fole  owner  of  the  (hip  Georgia^  infured^  which  was 
an  American  veflel,  and  regiilcred  as  ftated  in  the  policies* 
The^cafe  the«  dated,  as  before^  the  embargo  zSt  of  the 
}2d  of  Deqtmier  1807,  and  that  the  plaintiff^  when  he 
beard  of  the  detention,  abandoned  the  veflel  to  the  under-r 
writers.  It  alfo  dated  a  letter  of  the  7th  of  January 
)8o8,  received  on  the  icth  of  February  by  the  plaintiff 
from  his  porrefpondem  in  Antfrica,  dating  that  be  had 
jod  repeived  intelligence  of  the  embargo,  and  that  if 
i^  were  coQ£rme4  it  ifould  be  bed  to  bring  the  Georgia  up 
to  Savaffnah  To^n,  and  let  her  lie  in  fafety.  The  Georgia 
was  accordingly  bai^d  up  the  river  to  the  town  )^j  the 
plaintiff's  agents. 

Thefe  cafes  were  all  argued  in  Michaelnfoi  term  laft  by 
l^ittledale  for  the  plaintifIS|  and  by  ScarUtt  for  the  de« 

N  0  3  fendants. 
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1 809*        fendantf  •    And  it  was  eontendtd  that  the  underwriters 
-.^  were  liable  for  the  detention  of  the  (hip  and  goods  uoder 

azatnjl  |he  embargo  of  the  American  government,  though  the  re* 
fpe£live  owners  of  the  property  were.  Amerkan  fubjedls; 
there  being,  as  it  was  faid,  nothing  againft  the  laws  or  po- 
licy of  this  ftate  in  a  foreigner  infuring  here  againft  the 
a£t8  of  his  own  goyernment}  whatever  queftlon  there 
ihight  be  as  to  the  legality  of  an  infurance  by  a  fubjed  of 
this  country  againft  lofs  by  an  embargo  laid  by  our  own 
government  $  the  legality  of  which  however  was  main* 
tained,  as  it  made  no  difference  to  the  ftate  on  which 
of  its  fubjeAs  the  lofs  fell.  But  fuppoflng  the  Court  to 
be  of  opinion  that  a  foreigner  could  not  claim  to  be  in- 
demnified againft  the  afls  of  his  own  government ;  it 
was  then  contended  for  the  plaintiffs  in  the  two  firft 
a^iions^  that  as  confignees  of  the  goods,  and  having 
paid  a  confideration  for  them  up  to  the  extent  of  the 
'  bills  drawn  upon  and  paid  by  them,  they  had  a  fufficient 
iotereft  to  entitle  them  to  recover  on  thofe  policies: 
and  further,  that  David/on  had  a  fufficient  iotereft  to 
maintain  the  a^iion  as  drawer  of  the  bills  in  the  fecond 
cafe  which  had  been  refufed  acceptance  and  had  been 
returned  protefted  to  Annrka^  he  being  liable  as  drawer 
to  pay  the  fame.  Thefe  were  the  principal  points  made 
ill  argument  \  but  it  is  unneceffary  to  detail  the 
arguments,  as  the  fubftance  of  them  was  ftated  by  the 
Court  in  givihg  judgment.  The  cafes  referred  to  on 
the  firft  point  were  Roieh  v.  Edie^  6  Term  Rep.  413. 
Kellner  v.  L$  Mefurier^  (explained  in  Lubbock  r.  Potts^ 
7  EaJI^  451-)  4-S^i  39<J*  Touteng  v.  Hubbard^  3  Brf. 
bf  PulL  291.  and  Hadley  v.  Clarke^  8  Term  Rep.  259. 
On  the  frcond  point,  Caldwell  v.  Ball,  1  Term  Rep.  205. 
Hibbert  v.  Carfrr^  ib.  745.      Hill  v.  StcretaPj,  1  Bs/.  V 

Pull. 
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Pull.  2  J  s*     Wolffi  V.  HorucaftU^  ib.  316.     Lucena  ▼•         1 809. 

Craufurdf  3  Bof.   faf  PulL  J03.    and  Tbomf/on  y-  Tay^-  '      '■ 
Ar,   6  TVrm  iC»'/.  478*  i    sind  vide  Barker  v.  Blakes^         ^^IJ 

g  Eqft,  7%2'  ^H^^-^f^, 

Curja  ady.  vultt 

/ 

Lord  Ellenborough  C.  J.  now  delivered  the  judg^ 
ment  of  the  Court  in  thefe  feveral  cafes. 

Thefe  were  cafes  in  each  of  which  the  pUintifF«  claimed 
9  right  to  abandopi  in  conftquence  of  the  American  eoir 
bargo  in  December  1807  ;  and  the  main  queftion  in  each 
was  the  fame.     The  firft  was  ppon  a  policy  on  goods  on 
board  the  Sv;i/e,  at  and  from  Ifevf  Tork  to  Liverpool;  and 
the  intereft  was  averted  in  one  count  to*  be  in  the  plain- 
tiflfs  jointly  \  in  another,  in  one  of  them  only,  i.  e.,  Tho* 
p$as  Davijfon:  and  in  a  ihird,  in  jQhn  Town/end*  Tonvnfend 
was  a  refident  citizen  of  America^  and  had  configned  the 
goods  to  the  plainttflfs  for  fale,  on  his  {Townfend^s)  ac« 
count  and  rtfk.     The  plaint iffsj  Canwaj  and  David/on^  are 
Priii/b  fubje£ts,  carrying  on  bufincfs  as  merchants  in 
partnecfhip  at  Liverpool;  Conivay  redding  at  Liverpool^ 
and  David/on  having  for  fome  time  pad  refided  in  Ame^ 
fica.     The  invoice  and  bill  of  lading  are  dated  the  23d 
of  December  i^oj/  Before  the' (htpment  David/on  had 
agreed  to  grant  Townfettd  an  anticipation  of  6ooo/*»  on 
account  of  thefe  and  certain  other  goods,  by  bills  on  the 
plaintiflfs:  and  accordingly,  on  the  7th  of  November  1807^ 
bills  to  that  amount  were  drawn  by  Townfend  on  the 
plaintifFt;,  and  thefe  bills  were  accepted  by  Diividfon^  the 
partner  of  Conway^  in  America^  within  a  day  or  two  after 
their  date^  and  were  paid  when   due  by  the  plaintifli* 
Tbe  plaintiffs  have  been  reimburfed  part  of  the  aipount 

N  n  4        .  pf 
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1809.        of  thefe  bills  s  b^t  2122L  18/.  3^  is  ftill  due  to  them 
'         upon  that  tranfaQion.    This  policy  was  fubfcribed  on 

K^^%^S  VM  A  ^^ 

aiMJiji         the  2jth  of  January  1808  )   and  the  plaintiflb  charged  the 
CoNWAT       premiums  to  Tovrnfend'i  account.     Oji  the  aid  of  Decern^ 
agAo^         ^^  I  g^y  2^11  2£^  ^1^3  pafltd  by  the  American  governmcot 
Maury        fop  laying  an  embargo  on  all  fliips  and  Tcflels  in  their 
SasoviN.      ports.     By  this  embargo  this  vcflcl  was  detained  ;  and  as 
foon  as  they  heard  of  the  detention,  the  plaintiffs  aban* 
doned.     It^s  dated  indeed  in  the  cafe  of  Conway  v.  Groy^ 
that  the  plaintiffs  abandoned  thevejfel;  and  nothing  is  faid 
as  to  the  goods  i  and  as  the  infurance  was  on  the  goods^ 
an  abandonment  of  the  veffil  could  give  no  claim  *»  but 
we  prefume  that  this  is  a  miftake,  and  that  the  goods 
were  abandoned. 

In  the  fecond  caufe^  [Comuay  and  Another  v.  Forbes^ 
the  fa£ls  are  merely  fimilar.  The  policy  was  upon  goods 
in  the  fame  (hip  \  thofe  goods  were  (hipped  by  Alexander 
Macomb^  a  refident  American  citizen ;  they  were  con- 
figned  to  the  plaintiffs^  on  MacgmVs  account  and  rifk* 
David/on  agreed  to  grant  Macomb  an  anticipation  of 
7500/.  by  bills  on  the  plaintiffsi  drawn  by  David/on  in 
America;  and  the  plaintiffs  hav<  paid  2500/.  upon  thofe 
bills.  The  bill  of  lading  and  invoice  are  dated  at  Nevf 
Tork  the  24th  of  December  1807,  and  the  policy  is  dated 
the  25th  of  January  i8o8.  The  .plaintiffs  charged  the 
premium  to  Macomb. 

In  Maury  v.  Sbedden  the  policy  was  upon  (hip  valued 
at  6000/.  i  and  the  plaintiff,  the  American  confulj  who 
was  then  refident  at  Liverpool,  was  the  fole  owner.  Mr. 
Maury  is  a  native  of  America,  but  came  to  refide  at  Livers 
pool  as  a  merchant  in  1786  ;  and  from  the  year  1790  has 
been  the  American  conful  there*  The  Qttp  is  an  Americafe 

TCffcIj 
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veffel,  and  regiftered  there  under  a  privilege  allowed  bj        toog. 
the  navigation  laws  of  Amirka  to  their  confais.  Conwat 

Upon  each  of  thefe  cafes  this  •queftion  arifes;    ifty         ^"'"^ 

Whether  the  American  embargo  will  warrant  an  abandon*       Cokwat 

ment  by  or  on  behalf  of  zn  American  fabje£l;  and  if       Foistt, 

not }  then  a  fecond  quefttbn  arifes  in  the  firft  and  fecqnd         ^Sii/i 

caufea  ;  .Whether  Cowway  and  Davidfon^  as  configneesof 

the  goodsi  being  in  advance  to  the  conCgnors  and  under 

acceptances  for  thenii  have  a  right  to  apply  the  policies  to 

their  own  intereftsi  as  fuch,  and  to  abandon  on  that  account. 

As  to  the£r(l;  in  all  queftions  arifing  between  the  fubje&s 

of  different  ftateS}  each  is  a  party  to  the  public  authorita* 

tfve  a£is  of  his  own  Government ;  and,  on  that  account^ 

a  foreign  fubjed  is  as  much  incapacitated  from  making 

the  confequences  of  an  a£l  of  his  own  ftate  the  founda* 

tion  of  a  claim  to  indemnity  upon  a  Britijb  fubje£l  in  a 

Britijb  court  of  jufticCi  as  he  would  be  if  fuch  a£l  had 

been  done  immediately  and  individually  by  fach  foreign 

fubje£t  himfelf.    This  feems  to  be  eftabliihed  by  Touteng 

r.  Hubbard^  3  Bof.  isf  Pull.  291.     That  was  an  a£^ion  bf 

the  owners  of  a  Swedi/i  veffe}  againft  a  Britijb  fubjed:^ 

for  not  fupplying  the  veflel  with  a  cargo  at  Su  MichaePs4 

Tbc'failing  of  the  (hip  from  this  kingdom  had  been  pre« 

vented  a  confiderable  time,  and  until  it  was  too  late  for 

the  fruit  feafon  at  St.  MicbaePs^  by  an  embargo  here  upon 

ffMii^  veflels.    That  embargo  was  in  the  nature  of  re- 

prifals  for  what  wer<5  confidejred  adis  of  aggreffion  by  the 

Swedi/b  Government.    The  Court  was  of  opinion,  that 

if  that  had  not  been  the  cafe  of  a  Swede  againft  a  Britijb 

fubje&,  the  plaintiflF  would  have  been  entitled  to  recover: 

but  as  the  embargo  was  produced  by  a&s  of  the  8v>edi/b 

Governnienti  and  every  Svfidi  i|as  to  be  confid^red  a 

partf 
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party  to  tbofe  aQs,  it  was  in  tSt€t  the  phiatifPa  ev« 
fault  that  hia  veflel  was  dcuincd;  and  then  the  I0& 
which  refiilted  from  it  was  one  he  ought  himfelf  to  bear. 
He  was  l)ound  to  proceed  with  ail  convenient  fpeedi 
the  ads  of  his  Go? emment  led  to  his  being  prevented  \  he 
was  confidered  as  a  partj  to  thofe  a£ls  \  and  was  there* 
fore  looked  upon  as  having  failed  tn  his  part  of  the  con^ 
txzStf  viz.  to  fail  with  all  convenient  fpeed.  In  the  cafes 
now  before  the  Court>.the  foundation  of  the  abandonment 
is  an  zQt  of  the  American  Government :  ever  j  Amiriam 
fubje£l  is  to  be  conGdered  as  a  party  to  that  zQt ;  it  hai, 
virtuallyi  the  concurrence  and  confent  of  sdl,  and,  amoogft 
the  reftf  the  concurrence  and  confent  of  the  aflureds  in 
thefe  cafes  :  the  aflureds  therefore  have  joined  in  m  refo« 
lution^  that  the  (hips  in  queftion  (hall  not  be  aUowed  to 
faili  but  Oiall  remain  in  their  ports:  and  is  it  poffible  for 
them  afterwards  to  make  their  not  failing  the  foundation 
ofana^iion?  The  party  who  himfelf  prevents  the  s£k 
from  being  done  has  no  right  to  call  upon  the  under* 
Writers  to  indemnify  him  againft  the  lofs  he  may  fuftain 
from  fuch  %6t  not  being  done.  Where  the  infure^ 
and  infurer  are  both  fobjefls  of  the  fame  (late^  the 
cafe  will  ftand  upon  very  different  grounds  of  cwr 
fideration. 

As  to  the  fecond  queftion ;  Whether  the  configqces 
have  not  a  right  to  apply  the  policies  to  their  owq  in* 
terefts,  and  to  abandon  on  that  account ;  we  are  of  opi- 
nion that  they  have  not.  It  might  perhaps  be  difficult  to 
make  out  that  they  had  fuch  an  intereft  as  was  capable 
of  abandonment  \  beeaufe  they  were  to  have  no  control 
over  t&e  goods  but  upon  their  arrival  in  EnglatnL  Asd 
k  may  allb  be  very  queiUonabk  whether  wfj  policy, 

which 
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which  18  effefted  clearif  to  cover  the  imereft  of  thie  con-        1809, 
fignor,  can  be  applied  to  proteQ  the  incereft  of  the  con-  - 

Ggnee.    Bnt  the  particular  ground  of  our  deci&on  is  thts»         «r<^ 
that  where  a  policy  is  efleAed  on  behalf  of  the  confignor,       CoitwAT 
and  the  conduft  of  the  cpoGgnor,  or  of  the  ftate  to       /^f?f 
which  he  belongs,  has  taken  away  from  bioi  the  right  of       Mxtr^r 
enforcing  it  direAly  and  effe&ually  for  his  own  benefit,      SaiDDiw, 
the  confignee  is  not  at  liberty  to  apply  it  to  bis  ihtereft, 
and  enforce  payment  as  though  it  had  been  made  on  bis 
account.     We  do  not  fay  a  conGgnee  may  not  infore ; 
we  only  £iy  that  he  is  fo  far  identified  in  intereft  and 
right  with  his  confignor^  as  not  to  be  able  to  apply  with 
cSt€t  to  his  own  intereft,  which  is  derived  out  of  that  of 
the  corifignor,  nn  infurance  which  was  effe£led  in  order 
to  cover  the  intereft  of  the  confignor ;  but  which,  upon 
the  principle  already  ftated,  cannot  be  available  for  that 
purpofe.     The  underwriter  has  an  implied  pledge  from 
the  affuredi  that  he  will  do  no  z€t  toobftruft  the  voyage  $* 
and  when  that  pledge  is  broken  by  the  perfon  on  whofe 
account  the  infurance  was  made,  can  another  perfon, 
who  has  paid  no  premium  out  of  his  own  pocket,  ftep  in 
to  take  the  benefit  of  that  infurance,  merely  becaufe  his 
dealings  with  the  aflured  would  have  enabled  him  to  have 
infurf  d  in  his  own  name*    There  is  no  cafe  which  de- 

c 

cides  that  he  can,  and  it  would  be  grofs  injuftice  that  he 
fhoiild.  JTolft  V.  Horncaflle^  I  Bof.  isT  Pull.  31^.,  which 
was  cited  in  the  argument,  goes  no  fuch  length.  In  that 
cafe  the  plaintiffs  had  effeAed  a  policy  to  cover  the  in« 
tereft  of  one  Lund  in  a  cargo,  and  had  advanced  300/.  on 
the  credit  of  that  cargo  t  the  main  queftion  was,  Whe« 
tber  the  policy  were  fo  eile£led  as  to  cover  LunJ^%  in« 
tereft :  and  if  it  were  not,  then  it  was  contended  that  it 

'  niight 
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ito^*^        might  be  applied  to  cover  that  intercft  which  the  fUio- 
Q^^^^        tiffs  had  acquired  by  their  advance  of  the  300/.    The 
'»gaitt/i         Cotirt  were  unanimous  that  the  policy  was  fo  cffe£led  as 
CoKWAT       ta  cover  JLumfs  intereft ;  fo  that  a  dedfion.  upon  the 
Fqa/ic.        other  point  was  unneccffary )   but  they  intimated  a  clear 
ifsiH/        Opinion  upon  that  point,  that  the  plaintiffs  had  an  infur- 
Skbpdih.      y^y^  intereft  s  and  they  fcem  to  have  thought  the  policy* 
might  have  been  applied  to  it,  if  it  could  not  have  been 
^      applied  to  Ltm3f%.     How  docs  that  cafcj  however,  bear 
upon  this  \    Lund  had  done  no  zQi  to  forfeit  his  right 
upon  the  policy ;  and  if  he  could  not  have  recovered,  it 
would  have  been  merely  becaufe  th^  policy  was  not  ef- 
fe£led  fo  as  to  be  capable  of  covering  his  intereft  \  the 
only  obje£tion  made  to  Luniz  intereft  being,  that  Wolfie 
bad  made  the  infurance  without  orders  or  authdrity  from 
Lupd:  and  then  if  it  could  not  apply  to  the  soc/.  the 
plaintifi^  had  advanced,  it  would  have  been  applicable  to 
nothing.    Here  the  policies  were  effeCledy  fo  as  to  be 
capable  of  covering  the  conGgnors'  intereft,  and  for  the 
exprefs  purpofe  of  doing  fo :  they  are  applicable  io  that  ^ 
and  the  confignors  have  forfeited  their  rights  by  the  a& 
of  their  Government.     The  cafe  of  Woifft  v.  Homca^U^ 
therefore,  concludes  nothing  in  favour  of  thefe  plaiotifiii. 
in  truth  in  that  cafe  had  the  plaintiffs  been  allowed  to 
recover  upon  their  own  intereft,  on  account  of  the  ad- 
vance th^  had  made,  it  would  in  fubftaoce  have  been 
fttfferiog  Lund  to  recover  pro  tanto  \  becaufe  then  they 
could  not  have  reforted  to  him  for  reimburfement :  and 
in  thefeeafes,  if  Conwaj  and  David/on  were  allowed  to 
recover  in  refpe^l  of  their  advances,  it  would  in  fub« 
ftance  be  fuffering  the  Amer'uan  conCgnors  to  recover 
|ro  UBtOi  becaufe  it  would  wipe  of  the  claim  whi^ 

CmvHt] 
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Conway  and  DavUfim  have  upon  them.  In  Wolffe'v. 
Horncafile  it  would  have  been  in  furtherattce  of  juftice, 
becaufe  Lund  had  done  nothing  to  forfeit  his  claim  upon 
the  policy :  in  this  cafe  it  would  be  againft  jufticCi  be« 
caufe  thefe  American  confignors  bave  done  that  by  which 
their  cbim  is  precluded.  For  tliefe  reafons  we  are  of 
opinion,  that  in  each  of  thefe  cafes  the  poftea  muft  be 
delivered  to  the  defendant. 
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Doe,  on  the  Demife  of  Hardwicke,  againji     ^WKr. 

Hardwicke. 


Lord  Ellemborough  C.  J.  now  delivered  the  judg* 
ment  of  the  Court. 


THIS  cafe  was  argued  in  Michaelmas  term  lad  by   Under  idcvife 
°  •       ^  '     of  feven  dilfer- 

jlbbott  for  the  plaintiff*,  and  Jervis  for  the  defend-  ent  eftatet  to  a 

ant.     The  argument  turned  wholly  on  the  intention  of  and  nephews, 

the  teftator  to  be  collc£led  from  the  pariicular  provlfions  J^ea^*ft^it^** 

of  a  very  perplexed  will.     And  after  coi.Gdcration,  w'^fix'^onhe" 

eAates,  3  fevcrat 
lives  in  fuccef- 
Don  on  each 
eilate,  andasM 
the  feventh. 

This  was  an  ejeAment  for  premifes  at  Tythtrington  in   vvhichin  the 

.  firftinftance 

the  county  of  Gbucefier\  and  both  parties  claimed  under  was  only  limit. 
the  will  of  Dr.  Peter Hardwicke\  the  leflbr  of  the  plaintiff  fons for  itfelnT 
under  a  lefiduary  claufe  in  ihe.wUl;  and  the  defendant  ^^^^^[Sol 
under  a  leafe,  which  he  infifts  was  warranted  by  a  ppwer  po^f  "  toadd 

'  /       r^  another  life  or 

which  the  will  contains;  and  the  cafe  depends  upon  the  lives  to  niake 
validity  of  that  leafe.  Dr.  Hardnvicke  by  his  will  devifed  ner,  as  after- 
part  of  his  eftates  (not  now  in  queftion}  to  truftees,  in  other  perfoos  t« 

,  do  the  fame  :'• 
and  then  giving  thla  general' power,  1'  tiat  -MeK  and  f$  ofttm  at  th<*  lives  on  either  of  the 
<*  eftates  before  given  (hall  be  iy  death  rtductd  to  rwt,  that  then  it  fliall  be  in  the  pciwerof  the 
<*  perfon  or  perfbns  then  enjoying  the  faid  cftate  or  eftates  rs  nnew  the  fame  with  the  pcrfon 
*<  or  |>crfons  to  whom  the  revenue  thereof  (hall  belong  by  adding  «  third  life  in  fuch  cftate, 
'**  and  payinii  foch  rtveMioner  two  years  purchafe  for  fucH  renewal;  and  alfo  to  e»*bange 
*'  either  of  tlie  fjid  two  lives  on  payrpent  of  one  ycar*s  purchafe  :**  Held  that  thU  power 
of  renewal  only  aottiorised  chtfliddltiMi  of  one  i8c  to  Che  three  on  each  eftatei  and  of  making 
one  csdiaogc  of  a  ljfe» 

6  truft 
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1809.        truft  to  fell  and  pay  debts  and  legacies  s  and  fubjed 

***"*"        theretOi  he  devifed  part  of  it  to  bis  nephew  James  Hard- 

»AiiDwicK.B    wicie  for  life  j  with  remainder  to  bis  firft  and  other  fons 

HAKDWicxi.    '^^  ftf'^  fettlement  $  with  feveral  remaioderi  over.    The 

teftator  t)ien  devifes  fe? en  different  eftatcSf  the  laft  of 
which  is  the  eftate  in  queftion.  The  firft  he  devifed  to 
his  nephew  Samuel  for  life;  remainder  to  Samuel\  wife 
for  life  \  remainder  to  all  and  e?ery  his  children  for  their 
refpe£live  lives.  The  next  he  devifed  to  his  nephew 
James  for  life  j  remainder  to  James^t  fifter  Elizabeth  for 
life :  and  power  is  given  to  them  <*  to  add  or  declare 
'<  another  life  or  lives  to  make  three,  in  like  manner  as 
«<  after  mentioned  for  other  perfons  to  do  the  fame." 
The  third  eftate  he  gives  to  truftees  during  the  lives  of  hb 
brother  Jofepb  and  his  four  children,  in  truft  to  paj  a 
moiety  of  the  rents  to  Jef^h  for  life,  and  the  other  to  his 
children,  and  upon  Jrfepb*^  death  to  pay  the  whole  to 
the  children.  The  fourth  eftate  he  gives  to  hi&  nephew 
George  for  lifei  remainder  to  Georges  wife  for  life;  re* 
X  mainder  to  all  and  every  the  children  of  George  for  their 

lives.  The  fifth  eftate  he  gives  to  his  niece  Rachel  (wife 
of  Daniel  L&dlow)  for  life ;  remainder  to  her  fon  for  life. 
The  fizth  eftate  he  gives  to  his  brother  Benjamin  for  life; 
femainder  to  Benjamin* t  wife  for  life  ;  remainder  to  ait 
and  every  his  children  for  their  refpe^live  lives.  And 
the  fcvendt  eftate  he  gives  to  his  fifter  Rachel  SheUard  for 
Kfe ;  remainder  to  her  hu(band  for  life ;  remaioder  to 
tibeir  children  Edward^  Thomas^  and  Marj^  far  their  re* 
fpeAive  lives.    He  then  gave  power  to  Mrs.  SheUard^  his 

brother  Benjamn^  and  his  nephewl  Samuel  aqd  George^  to 
dire£b  which  of  dieir  children  flioiild  have  priority  of  en- 
joyment After  which  follows  the  poiwer  upon  which  the 

cafe  arifes,  which  is  io  xhefe  .wprds.    f*  And  my  will 

further 
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liiTtber  is,  that  w^^a  and  as  ofteti  as  the  lives  on  any  or  W-  1809* 
tber  of  my  ejiatfs  before  given  to  my  faid  fitter,  brothers,  ^ 
and  nephews,  Jball  be  by  death  reduced  to  two^  that  then  it  Hardwiccs 
JhnU  be  in  the  power  of  the  per/on  or  perfins  then  enjoying  the  Hakdwickc: 
faid  eftate  or  ejlates  to  renew  the  fame  with  the  perfon  or 
perfons  to  whom  the  revenue  thereof  fliall  belong  and 
appertain,  by  adding  a  third  life  infuch  efiate^  and  paying 
fuch  reverfioner  after  the  rate  of  two  years'  purchafe  for 
fttch  renewal;  and  alfo  to  exchange  either  of  the  faid  two 
liveip  on  payment  of  one  year's  purchafe  for  fuch  ex« 
change."  The  teftator  then  limits  the  refidue  of  his 
eftate  to  his  nephew  James  and  bis  firft  and  other  fons  in 
ftrid  fettlement  ^  reinainder  to  his  nephew  Samuel  and 
his  firft  and  other  fons  in  -ftrifk  fettlement }  remainder  to 
his  brother  Jofepb  for  life ;  remainder  to  Jofepi*6  firft  and 
fecond  fons,  John  and  Peter,  fucceffirely,  and  their  firft 
and  other  fons  in  UriGt  fettlement ;  remainder  to  Jofeplfz 
other  ibas  in  tail  male;  with  divers  remainders  over* 
And  he  afligns  as  a  reafen  for  preferring  his  nephew 
fames  to  his  nephew  Samuel,  that  Jamej^s  father  had  had 
great  trouble  in  purchafiog  for  him  part  of  the  eftate  de- 
vifed.  By  a  codicil  the  teftator  provides,  <^  that  no  wife  of 
any  of  his  brothers  or  nephews  Ihould  hate  power  to  add 
or  exchange  any  fecond  bufband  as  a  third  life/'  Thefe 
feem  to  be  the  material  parts  of  the  will^and  codicil. 

On  the  I  ft  aS  December  1766  the  lives  upon  the  7tfa 
eftate  (that  given  to  the  Shellards)  were  reduced  to  two ; 
and  George  Hardwiche  being  the  perfon  then  enjoying  that 
eftate,  he  procured  die  addition  of  a  third  life.  The  ad- 
ditional life  foon  afterwards  died}  and  on  the  aift  of 
December  1770,  George  HarJ/wicke^  being  ftiil  the  perfon 
enjoying  the  eftate,  procured  the  addition  of  another  life. 
Each  of  thcfe  lives  were  put  in  by  Jofeph  Hardwiche  who 

was 
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was  become  cotitled  to  the  rererfion  for  life.  Jrf4'^ 
Hardnvtcke  is  fince  dead,  and  the  lives  are  rednced  to  the 
Hakdwickb  laft  additional  one  he  put  in ;  fo  that  udlefs  the  leafe  by 
HAtfiwicKi.    which  he  put  in  that  life  is  warranted  by  the  power,  the 

Icflbr  of  the  plaintiff  is  entitled  to  recover.  For  the  plain- 
tiff it  is  contended,  that  the  power  warrants  only  one  re- 
newal, and  one  exchange  of  a  life,  in  refpe£l  of  each 
eftate :  for  the  defendant,  that  it  warrants  repeated  re* 
newals,  and  repeated  exchanges  of  a  life,  from  time  to 
time,  whenever  the  number  of  lives  on  each  eftate  is  re* 
duced  to  two.  It  is  pbfcnrable  that  the  eftates  for  fife 
given  by  this  will  are  not  eftates  pur  auter  vie,  but  efiatts 
for  lifo  given  U fever al  perfius  fuccejjively ;  and  the  exchange 
of  a  life,  or  the  addition  of  a  life,  to  be  made  when  the 
lives  on  the  eftate  fo  given  fiiall  be  rednced  to  two,  muft 
be  in  the  fame  manner ;  that  is,  the  life  of  a  perfon  to 
enjoy  the  eftate  for  his  or  her  refpedive  life^  not  of  a  life 
to  be  put  in,  during  the  continuance  of  which  -any  other 
»  perfon  to  whom  a  life  eftate  is  limited,  or  his  or  her 
affigns,  (hall  enjoy  the  eftate :  fo  that  there  feeros  no  rea- 
fon  why  the  tcftator  (hould  give  a  perpetnal  right  of  fuch 
nomination  to  perfons  who  muft  be  ftrangers  to  him. 
The  right  of  once  naming  a  new  life,  and  of  exchanging 
an  old  life  for  a  new  one,  might  be  with  a  view  of  ena- 
bling a  brother  or  nephew  to  provide  for  a  fecond  wife, 
or  to  provide  for  a  wife  which  any  of  the  fons  of  his  bro- 
ther, fifter,  or  nephew,  might  happen  to  marry :  and  the 
claufe  in  the  teftator*s  cbdicil  feems  to  favour  fuchm 
conftruAion ;  by  which  he  declares,  that  no  wife  of  any 
of  his  brothers  or  nephews  fliould  have  power  to  add  or 
exchange  any  fecond  hufl>and  as  a  third  life.  ^Pm  fhews 
the  teftator's  anxiety  to  exclude  any  ftranger  from  the 

enjoyment 


/ 
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enjoyment  of  his  edate ;  and  alfo  (hews  his  intention  that        1809* 
the  life  to  be  added  (hould  be  that  of  a  perfon  by  whom        ""~^ 
the  eftate  wa«  to  be  enjoyed  by  him  or  her,  perfonaily,    Hardwicki 
during  life :  for  if  his  intention  had  been  to  enable  the    Ha/dwicki. 
perfon  enjoying  his  eftate  to  renew,  by  taking  a  leafe  to 
himfelf  and  his  affigns  during  the  life  of  a  nominee } 
there  coold  be  no  good  reafon  why  that  nominee,  or 
ceftui  que  vie,  (hould  not  be  a  fecond  hufband  of  a  bro* 
Cher's  or  nephew's  wife.    Another  argument  for  confining 
the  power  of  renewal  to  one  time  only  arifes  from  the         ^ 
language  ufed  by  the  tcftator  in  the  claufe  giving  that 
power  to  his  nephew  James^  and  Janies*%  GAcx  Elizabiti, 
in  refpeA  of  the  eftate  given  to  them.     The  teftator  has 
devifed  an  eftate  to  his  nephew  James  for  life ;  remainder 
to  Jamei%  fifter  Elizaheth  for  life  ;  with  a  power  to  them 
to  add  or  declare  another  life  or  lives  to  make  three,  in 
like  manner  as  after  mentioned  for  other  peifons  to  do, 
the  fame.  .  Thefe  latter  words  affimilate  the  power  given 
in  this  inftance  to  the  power  given  in  the  devifes  of  the 
other  eftates }  with .  this  only  difference,  that  inafmuch 
as  in  the  devifes  of  the  other  eftates,  the  limitation  being 
to  more  perfons  than  two  for  fucceflive  life  eftates,  the 
power  of  renewal  is  given  only  when  thofe  life  eftates 
(hall  be  reduced  to  two :  but  this  eftate  being  given  ori- 
ginally to  two  only,  to  take  fucceflive  life  eftates,  the 
power  of  nominating  a  third  life  is  given  to  them  imme« 
diately  \  but  it  is  only  given  perfonaily  to  them,  and  can 
only  by  the  very  terms  of  the  power  be  exercifed  once :    ' 
and  no  reafon  can  be  afligned  why  the  power,  profefledly 
given  to  be  exercifed  in  like  manner^  (hould  be  exercifed 
in  a  diflferent  manner.  The  argument  in  favour  of  a  per- 
petual right  of  renewal,  which  prefled  moft  ftrongly,  was 
Vol.  X.  O  o        '  drawn 
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1809. 

Bakowicxb. 


drawn  from  the  wordg^  vfben  mnd  as  tfim  s  which  tt  was 
laid  could  not  be  fatiafied  but  bj  a  perpetual  right  of  re* 
newaU  whenerer  the  number  of  Uvea  on  each  eftate  fb 
given  flboold  be  reduced  to  two.  It  appears  however  to 
na  that  tbofe  words  do  not  require  fuch  eztcnfire  con* 
ftruftion  1  and  that  the  wordsy  ms  ofitn^  more  propevlf 
relate  to  the  fcveral  occafiooa  of  the  li? es  on  the  feveral 
'  eftatea  being  reduced  to  two ;  inafmuch  as  there  being 
more  eftatcs  than  one  where  the  Uvea  will  be  ledaoed  to 
twot  that  event  will  happen  more  than  once;  vefpeA 
being  had  to  the  feveral  difierent  eftates.  The  defend- 
ant  therefore  claiming  to  hold  in  virtue  of  a  iecond 
added  fife  1  all  the  original  lives  and  one  added  life  being 
fpent ;  we  are  of  opinion  that  the  addition  of  fuch  feoood 
life  was  not  warranud  by  the  power^  and  that  the  frfain- 
tiff  ia  entitled  to  recover. 

Poftea  to  the 
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Havelock  again/i  Geddbs  and  Otbers.  ^f^Z' 

'T^HIS  was  covenant  upon  a  charter-party  of  afFreight-  »•  Acofcnant 

menty  dated  the  cth  of  September  i8e^>  whereby  the  p«-tyofaf. 

i-.fl-  <*iA.rtTN  ^  frci  jhtment  that 

plaintiff^  owner  of  the  thtp  Lord  Duncan,  of  933  tons   the  owner  fliaU 

bttrtheni  of  which  A.  Heartley  was  mailer,  let  her  to  forttmithmSlit 
freight  to  the  defendants  for  12  calendar  months  certain  \^  firongf  &e. 
from  the  a4th  oi  September  1806,  and  from  thence  for  ^^^{H^^j^ 
fttch  longer  period,  if  any,  as  the  defendants  (hould  think  f "**  '^"P  her  (o, 
fit  to  keep  and  retain  the  fame,  upon  the  conditions  and  tion  precedent 
corenants  thereinafter  contained.     And  the  plaintiff  co-  of  freight,  after 
Tenanted  that  the  (hip  (hould  be  navigated  and  furni(hcd  had  takin  the 
with  50  peifons,  and  fuch  further  number,  not  exceeding  ^rviZ^^^d*  fd 
Xpo,  as  (hould  be  required  by  the  defendants ;  the  owner  ^^^  fora  ceruia 

'  period  :  but  if 

being  rcimburfed  by  the  freighters  for  fuch  additional  the  freighter  be 

•  J.  1  r  1  afterwards  de- 

number  accord  mg  to  the  average  rate  of  wages  and  pro-  layed  or  injured 

vifions  expended  on  the  whole.    That  the  (hip,  during  of  repairiiigha^ 

the  time  (he  (hould  be  navigated  and  employed  under  the  5y^'<£^g^' 

charter-party,  ihould  be  under  the  entire  control  of  the  ^!il^^^,^^7^* 

•       '  er  s  neglect  to 

repair  in  the 
firfll  inllaace  bad  precluded  tlie  fireighter  from  nuiking  May  ufe  of  the  veflel,  that  would  iiav« 
gone  to  the  whole  confidcration,  and  might  Jiave  been  infifted  on  as  a  bar  to  the  adion 

!•  A  ihip  having  been  let  to  freight  for  f  1  months,  and  for  fuch  longer  period  as  the 
liraighters  flioold  detain  her,  for  which  certain  proportions  of  the  freight  weie  to  be  paid  at 
the  end  of  a,  6,  10,  and  14  monthsa  &c>  it  is  no  anfwer  to  a  breach  for  non-payment  of  tix 
•months*  freight  due  at  the  tod  of  the  10  months,  that  the  owner  h«d  covenanted  toieefthe 
^eflei  xn  refair  during  the  time  flie  was  freighted,  and  that  (he  was  not  in  repair  wAem  the 
freighter  jbippt4  g^dt  on  board  her  during  the  la  months,  which  made  it  neccflary  for  him 
to  unload  and  repair  her,  whereby  (he  was  unferviceable  for  part  of  the  fix  months ;  and  that 
he  had  paid  the  freiglit  fsr  all  the  time  (he  was  Cerviceable  $  and  that  (he  was  not  in  bis  fer- 
vice  for  10  months  in  the  whole :  for  non  condat  but  that  alter  (he  had  been  ufed  by  the 
freighter,  (he  wanted  repair  without  any  de&ult  of  the  ^wner,  or  that  he  was  guilty  of  an/ 
delay  io  making  the  repairs ;  and  the  freight  would  (lill  run  on  during  the  time  of  repair. 

3«  The  freight  being  referred  at  fo  much  fermmtb,  was  earned  at  the  end  of  each  month, 
although  the  ftipulated  times  o(  payment  were  from  4  months  lo  4  months,  and  the  (hip  were 
loft  before  the  end  of  14  months. 

4.  All  allowance  for  extra  men  being  covenanted  to  be  paid  by  the  freighter,  the  re6dae 
of  which  (after  part  payment)  was  not  to  be  paid  tiU  ibeJbifU  difcbargtt  tr  nturnfr^m  btr 
vtfMgit  and  the  (hip  having  (ailed  on  a  voyage  to  St.  Demii^o,  where  Ihe  arrived,  but  was 
feomt  before  her  return  ^  held  that  fuch  lofs  was  a  difcbargt  of  her  from  the  freighter's  em- 
ptoyweat,  ai  if  bf  the  aft  of  the  freighttr  {  on  which  fuch  extra  aUowaace  became  payabtaw 

Oo  9  defendants, 
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1 809.        defendantSi  (o  far  as  related  to  all  orders  for  failing,  def- 
„  tinationt  and  delay.     And  the  defendants  corenanced  to 

agairfl  pay  to  the  owner,  for  the  hire  and  fervice  of  the  (hip  for 
the  faid  term  of  12  calendar  months,  and  fuch  longer 
period  as  they  fliould  keep  the  fame,  the  freight  and  rate 
following,  ?iz.  24/.  per  calendar  month  per  ton,  being 
1 1 19/.  12/.  per  month,  commencing  Trom  the  24th  of 
September  1 806,  and  ending  wffen  the  Jhip  Jbould  he  returned 
to  the  river  Thames,  and  there  by  the  freighters  declared 
to  be  dif charged :  it  being  under  flood  that  the  freighters 
(hould  not  be  at  liberty  to  difcharge  the  (hip  abroad,  al- 
though flie  might  be  abroad  at  the  expiration  of  the  faid 
12  calendar  moths,  or  at  any  other  place,  but  within  the 
port  of  London.  And  that  the  freight  (hould  be  paid  in  the 
proportions  and  at  the  periods  following,  viz.  2  months 
freight  at  the  execution  of  the  charter-party  either  in  ca(h 
or  by  accepted  bills  of  the  freighters  at  3  months  from 
the  faid  24th  of  September ;  2  months  more  at  the  end 
of  6  calendar  months  from  the  faid  24th  of  September  \ 

m 

2  months  more  at  the  end  of  10  calendar  months;  2 
months  more  at  the  end  pi  14  calendar  months,  fliould 
the  {hip  be  fo  long  employed ;  and  in  like  manner  2 
months  more  at  the  end  of  every  fucceeding  2  calendar 
months,  until  the  Jhip  Jhould  be  difchargedi  and  imtnediatdj 
upon  fuch  difcharge^  the  balance  to  be  paid  by  the  freighters 
in  ca(h  or  their  acceptances  at  3  months.  That  the 
freighters  (hould  pay  all  port  charges,  tonnage  duties, 
dock  dues,  and  all  other  duties  and  dues,  except  lights  and 
pilotage,  which  were  to  be  paid  by  the  owner.  That 
they  would  reimburfe  to  the  owner  the  charges  for  addi- 
tional men  beyond  50  as  before  mentioned ;  two  calrndar 
.months  allowance  for  fuch  additional  men  to  be  added  to 
the  firft  payment  of  freight ;  hut  the  reftdue  of  fuch  aibn* 

once 
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cnc4  not  to  bepaid  uutU  the  Jhlp^s  difcharge^  or  return  from         1 809. 

her  firjl  intended^  voyage  :  and  in  like  manner,  for  any  ofier 

fffreign*  voyage  or  voyages,    £y  virtue  of  which  charter*        £gam/l 

Cbddis* 
party  the  defendaots  on  the  faid  24th  Of  September  took 

the  (hip  into  their  fervice  and  kept  and  retained  the  fame 

therein  until,  (he  waa  afterwards,  and  whilft  (he  was  fo 

in  their  fervio^i  and  after  the  expiration  of  ro,  but  before 

ihe. expiration  of  12  months  from  the  fame  24th  of  Sep* 

tember^^yix,  qn  the  2 2d  oi  Augufl  1807,  at  St*  DpmingOt 

without  any.  defaylt  of  the  owner,  mader,  or  marinerSj 

confumedhyfireand  wholly  lo^f  and  was  (hereby  prevented 

from  returning  to  London,     And  then  the  plain tifTi  aCter 

averring  that  the  (Iiip,  during  all  the  time  (he  was  fo  kep^ 

and  detained  in  the  fervice  of  the  defendants,  was  navi- 

g^ted  aod.furni(hed  with  50  perfons,  and  fuch  further 

jiumber,  not  exceeding  ico,  as  wis  required  by  the  de- 

jfendants -,.  and  was  during  all  that  time  under  the  entirf 

control  of  the  defendants  as  to  all  orders  for  failing,  dcf- 

tinattpp,  and.  delay;    afligned  three  breaches;    i.  tha^ 

though  the  defendants  paid  the  plaintiff  the  two  month$ 

freight  payable  at  the  execution  of  the  charter-party,  and 

alfo  the  2  months  freight  at  the  end  of  the  (irft  ^  calen« 

dar  months  ^  yet  they  did  not  pay  the  two  months  freight 

at  the  end  of  the  faid  10  calendar  months*     2.  That  the 

defendants  have  not  paid  to  the  plaintiff  any  fubfequent 

freight.     3.  That  although  on  the  24th  of  OSober  180(1 

the  defendants,  required  the  plaintiff  to  put  on  board, 

and  he  did  put  on  board,  20  additional  men  beyond  the 

50,  who  all  failed  in  the  (hip  on  a  foreign  voyage  to  S/. 

Domingo^  and  continued  on  board  from  thence  until  the 

lofs  of  the  (hip  \  and  although  according  to  the  average 

rate  of  wages  and  provi(ions  expended  on  the  whole,  the 

defendants  became  liable,  to  pay  to  the  plaintiff  8A  per 

O  0  3  month 
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1809.        month  for  e^ry  fiich  additional  ram  %  jet  the  defesdante 
HATXL^er     ^'^  °^'  reimburfed  th^  plaintifF  for  any  of  them. 
CuiiD^  The  defendants  craved  oyer  of  the  charter-partyi  by 

which  it  appeared  farther  that  the  pUintiffcovenanted  diat 
the  (hip,  at  his  expence,  fhonld  heforthvfitb  made  tight  and 
Jhongi  and  well  and  fuSici^ntly  equipped,  manned,  and 
fitted,  &c*  Jbr  a  veyagi  or  voyages  of  1 2  calendar  months 
to  foreign  parts ;  and  ihoold  daring  tie  eontinuanee  rftbe 
charter-party  he  kept  tight  and  Rrong,  and  well  and  foffi- 
ciently  equipped,  &c.  and  vi£luailed  \  concluding  with  a 
mutual  general  covenant  for  performance :  and  particu* 
lally  the  plaintiff  binding  to  the  defendants  the  laid  (hip, 
freight,  tackle,  &c.,  (the  perils  and  dangers  of  the  fcas, 
livers,  &c.,  all  inevitable  accidents  whatever,  and  cspr 
ture  by  enemies,  and  the  detention  and  reftf^int  of 
rulers,  &c.  being  excepted :)  and  the  defendants  binding 
to  the  plaintiff  the  goods  put  on  board  the  fliip.  The 
defiendapts  then  pleaded,  I.  non  eft  faAum.  2dly,  That 
the  (hip  was  not  at  the  expence  of  the  plaintiff  ^^r/iiiv»ri} 
or  within  a  reafonable  time  after  the  charter-party  made 
tight  and  ftrong,  and  well  and  fufficiently  equipped,  &c. 
for  a  voyage  or  voyages  of  12  calendar  months  to  foreign 
parts ;  whereby  (he  was  delayed  and  hindered  from  pro- 
ceeding on  a  voyage  from  London  to  St.  Domingo^  and  was 
detained  on  her  faid  voyage  at  Port/mouth  for  an  unrea« 
fonable  length  of  time,  viz.  for  4  months,  during  all  which 
time  the  defendants  loft  the  ufe  and  benefit  of  the  Ihlpi 
and  were  put  to  great  expence  in  repairing  her  and  mak- 
ing her  tight  and  ftrong  and  fitting  her  for  fuch  voyage  \ 
and  alfo  that  thereby  certain  goods  of  the  defendants  on 
board  the  (hip  were  wetted  and  damaged;  wherefore 
they  pray  judgment  of  the  plaintiff's  adioh.  3dly,  The 
defendants  pleaded  as  to  the  firft  bieachi  that  during  the 

sacalcn- 


Oijisn. 
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12  calendar  months  therein:  mentioned,  vias.  on  the  ift        i8op. 
of  November  1806  certain  eoods  of  the  defendants  wel'e        ' 
fhipped  on  board  the  vefiel  to  be  carried  from  London  to        jtgmnft 

« 

St,  Domingo ;  and  that  at  tie  time  of  Jbipping  them  the 
vefiel  was  not  tight  and  (Irong,  and  well  and  fuSictently 
equipped,  &c.,    but  was  decayed,  leakey,    defectively 
provided,  and  in  an  onfeaworthy  ftate  for  performing  tbs 
faid  voyage ;  in  confequence  whereof  it  became  neceflary 
to  unload  and  repair  her,  and  (he  was  afterwards  un« 
loaded'and  repaired  before  (he  could  proceed  on  and  per- 
form her  faid  voyagt :  and  by  means  of  the  preroifes^  the 
(hip  was  unemployed  bj  and  wholly  unferviceable  to  the  de* 
fendants  for  a  great  part  of  the  fix  calendar  months  from 
the  24th  of  September  1 806,  viz.  for  4  calendar  months 
part  thereof.     And  then  the  defendants  averred  that  they 
paid  to  the  plaintiflF  for  the  hire  and  fervice  of  the  (hip 
for  the  relidue  of  the  faid  6  calendar  months  the  freight 
in' the  charter-party  mentioned.    The  fourth  plea  was 
the  fame  in  fubftance  as  the  laft ;  omitting  only  to  ftate 
that  the  defendants  paid  for  all  the  time  the  (hip  was  not 
wholly  unferviceable  to  them   or  unemployed:  and  it 
avers  that  the  (hip  vms  not  in  the  actxj  Ah  fervice  and  em» 
ploy  of  the  defendants^  or  retained  in  fuch  fervice  under  the 
charter-party^  for  10  calendar  months  in  the  whole  from  the 
a4/i&  £/*  September  1806  until  fhe  was  confumed  by  fire  as 
in  the  declaration  mentioned,  and  which  fire  happened 
without  any  default  in  the  defendants.     7thly,  The  de» 
fendants  pleaded  (to  the  fecond  breach)  that  the  (hip  after 
the  charter-party  made  was  not  employed  by  them  or  in  their 
fervice  until  the  end  of  i/[  calendar  months  from  the  faid 
24th  of  September  1806 ;  but  while  (he  continued  in  their 
.fervice  and  employ,  and  before  the  end  of  14  calendar 
ivumths^  &c.  viz.  on  the  aad  of  Auguft  18079  in  parts 
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•I 809.  beyond  the  feas  near  St.  Domingo,  the  fliip,  without  any 
Bavelocx  ^'^f*^'*  ^f  tl*c  defendants  was  confumed  by  fire  and  wholly 
^^ainji  loft,  gthly,  (as  to  the  laa  breach),  That  the  defend- 
ants did  reimburfe  to  the  plaintiff  two  calendar  months 
allowance  for  the  additional  men  beyond  50  put  on 
board)  &c»  -,  and  further,  that  after  making  the  charter* 
party  the  (htp  failed  on  a  voyage  from  London  towards  St. 
Domingo y  being  her  firji  intended  voyage  outwards  under  the 
charter-party  with  a  cargo  of  goods  of  the  defendants'  on 
board  ;  and  that  afterwardsi  on  the  22d  of  Augufl  i8o7t 
in  parts  beyond  the  feas  near  St.  Domingo ,  the  Jbip  toas^ 
without  default  of  the  defendantSi  burnt  and  wholly  lofi^ 
and  never  did  return  from  St.  Domingo  aforefaid. 

The  plaintiff  in  his  replication  demurred  to  the  2d,  3d» 
and  4th  pleas,  and  affigned  for  fpecial  caufes  of  demuner, 
that  the  defendants  in  each  of  thofe  pleas  had  attempted 
to  put  in  ilTue  immaterial  fadsi  and  had  infixed  on  divers 
covenants  of  the  plaintifF  as  conditions  precedent  to  the 
performance  of  their  own  covenant;  whereas  they  were 
feparate  and  independent  covenants  }  and  the  breaches  of 
covenants  alleged  againft  the  plaintiff  in  thefe  pleas  were 
no  anfwer  to  or  juftification  of  the  breaches  of  covenant 
of  which  the  plaintiff  complains.  To  the  7th  plea  the 
plaintiff  replied,  that  the  defendants  after  making  the 
charter-party,  viz.  on  the  i8th  of  November  7806,  dif- 
patched  the  (hip  with  a  carg[o  on  a  voyage  to  the  ifland 
of  St.  Domingoi  and  that  the  (hip  afterwards,  and  after  the 
expiration  of  7  calendar  months  from  the  faid  21th  of 
September  1806,  and  before  (he  was  fo  burnt  and  wholly 
loft,  viz.  on  the  4th  of  May  1807  arrived  at  St.  Dcmingo, 
and  delivered  her  cargo,  and  completed  the  faid  voyage. 
As  to  fo  much  of  the  8th  plea  as  relates  to  the  two  calen^ 
dar  months  allowance  for  the  additional  men,  the  plaintiff 
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took  iSm  on  iht  reimburfement  of  fuck  ^Uowtnee.  And        iSop* 
as  to  the  refidue  of  At  pica  he  replied,  that  before  the     w/^^ 
(hip  wad  confiimed  by  fire,  to  wit,  on  the  20tb  bf  jtugu/l        ^^^ 
1807,  the  Qiip  had  arritedat  St.  Domingp  and  completed 
the  faid  intended  voyage*  — 

The  defi^ndadta  joined  in  <iemurrer  on  Ihe^  2di  i^$  and 
4th  pieaa  \  and  demurred  generally  to  the.  repnesfiions  t^ 
the  7th  and  the  latter  part  of  the  '8th  pleas :  on  wht^ 
there  was  alfo  joinder  in  demurrer* 

This  cafe  wai  argued  on  a  former  day  in  the  term  by 
GaJeUe  for  the  plaintiff,  and  Marr^at  for  the  defendants. 
The  queftions  made  upon  the  dehiurrer  to  tH(  2d,  jd, 
and  4th  pleas  were,  whether  the  agreement  in  the  char- 
ter-party that  the  (hip  (hould  be  made  tight  and  (Irong, 
&c»  were  a  condition  precedent  to  the  payment'  of  anj 
freight ;  and  whether  the  matters  alleged  in  thofe  pleas 
were  an  anfwer  to  the  aftion  on  the  breach  of  covenant 
for  non-payment  of  the  freight ;  Or  were  the  ground  of  a 
CTofs  a£iton  againft  the  plaintiff  for  damages.  The  next 
queftion  arofe  tipon  the  demurrer  to  the  replication  to 
the  7th  plea,  Whether  the  (hip  not  having  returned  from 
her  voyage  to  St.  Domingo  back  to  the  river  Thames^  and 
been  there  difcharged,  but  havingbeen  burnt  abroad  be* 
fore  the  end  of  14  calendar  months  from  the  date  of  the 
charter-party,  after  (he  had  completed  her  outward  voy* 
age  xo'  St.  Demingo  (which  was  completed  after  the  end 
of  7  calendar  months;)  the  owner  were  entitled  to  any 
part  of  the  freight  accruing  after  the  expiration  of  fix 
calendar  months ;  which  is  what  he  claimed  upon  the 
fecond  breach  of  covenant.  The  laft  queftion  arofe  upon 
the  demurrer  to  the  replication  to  the  latter  part  of  the 
^tb  plea  I  whether  the  (hip  having  been  To  burnt  at  £1. 
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l8o9t  jO^mingg,  zud  not  4lf<$harged  in  the  river  Thmna  or  tc- 
^"'^^'^  turned  from  her  ^tt  ioteodc4  foyafcs  tfaf  AUiadf  were 
H^  cntidcd  tQ.ftny  fui  of  rhe  extm  allowance  claimed  by  the 
laft  breach  of  covenant  beyond  ihn  part  payment  made 
in  the  fir  ft  in  (lance.  The  fub(Un^  of  the  arguments 
on  tbefe  poialt  were  afterwards  fttUy  ftated  by  the  Court 
in  giving  judgment.  And  after  time  taken  to  con- 
fider» 

Lord  f  LLENBOROUGH  C.  J.  now  delivered  judgmenti 
(after  ftaung  the  dcdaratipn  aa  before  fet  forth.) 

The  defendant  craved  oyer  of  the  charter-party,  by 
which  it  appeared  that  the  plaintif  covenanted  that  die 
{hip,  at  his  expenccy  ihoald  forthwith  be  made  tigbti 
ftaunch»  aiKi  ftroog,  and  well  and  fuffidently  eqaippcdj 
manned,  &c.  for  a  voyage  or  voyagea  of  12  calendtf 
months,  and  fbouM,  during  the  eootiouaoce  of  the  char* 
ter-party,  be  kept  tight,  ftaunch,  &c.  and  well  and  faf- 
ficiently  equipped,  manned,  &c* :  and  it  ia  upon  this  co- 
venant that  the  defe&danta  have  grounded  feveral  of  their 
pleas.  The  firft  plea,  upon  which  any  queftion  ariiesi 
fiates  that  the  fliip  was  not  forthwith  after  nuking  the 
charter-party  made  tight,  ftaunch,  &c.  and  well  and 
f  ufficiently  equipped  for  a  voyage  or  voyagea  of  1 1  calen*» 
dar  months }  per  quod  (he  waa  hindered  from  proceed- 
ing, on  a  certain  voyage  from  LonAm  to  &•  Dcming9^  and 
detained  an  unreafonable  length  of  time;  during. all 
which  time  the  defendants  were  deprived  of  the  ufe  of  the 
flbip,  and  were  put  to  great  expence  in  making  her  t^t, 
ftaunch,  &c.  and  fitting  her  for  her  voyage,  and  divers 
goods  of  the  defendants  which  were  put  on  board  her 
were  wetted  and  damaged*  To  thia  plea,  which  is  pleaded 
^  the  whole  of  the  demand|  die  plaintiff  has  demnrrdf 
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and  the  queftion  upon  it  is,  Whether  the  defendants  irc        1809. 
entitled  to  inlift  that  the  forthwii  making  the  fliip  tight,      hT^H^h 
ftaunch.  &c.  was  a  condition  precedent.    The  defendants       ^£m»/^ 
did  not  repudiate  the  (hip,  becaufe  (he  was  not  iniimedi«> 
ately  made  tight,  (launch,  &c.,  but  took  her  into  their 
iervicc  and  employed  her;  and  after  having  navigated  her 
for  Several  months,  they  fay  that,  becaufe  this  was  a  con« 
dition  precedent,  and  was  not  performed,  they  are  not 
liable  to  pay  any  thing.    They  do  not  pretend  that  the 
non^performance  has  damnified  them  to  the  extent  of 
the  payment  they  wiih  to  evade :  and  to  be  fare,  if  this 
were  a  condition  precedent,  the  negledi  of  patting  in  a 
fingle  nail  for  a  (ingle  moment  after  the  (hip  ought  to 
have  been  made  tight,  ftauncfa,  &c.|  would  be  a  breach 
of  the  condition,  and  a  defence  to  the  whole  of  the 
plaintiffs  demand.     We  are  clear,  however,  that  the 
defendants,   who  took  the  (hip  into  their  fervice  and 
employed  her  in  an  unimpaired  ftate,  have  no  right  to 
infift  that  At  forthwith  tnaking  her  tight,  &c.  was  a  eon* 
dition  precedent.    Whether  a  particular  covenant  is  to 
cooftitute  a  condition  precedent  depends  upon  the  inten- 
tion pf  the  parties,  as  it  is  to  be  colIeQed  from  the  in- 
ftrument  in  which  the  covenant  is  contained,  as  is  laid 
down  in  Porter  v.  Shephard,  6  Term  Rep.  668.  and  in 
Glazebreok  v.  Woodrow,  8  Term  Rep.  370,  371.     And  it 
would  be  an  outrage  to  common  fenfe  to  fay,  that  it  could 
have  been  the  .intention  of  thefe  parties,  that  if  the  de« 
fendants  took  to  this  (hip,  as  a  Aip  in  their  employ  under 
die  charter-party,  they  Ihould  be  at  liberty  afterwards 
to  infift  that  the  making  her  complete  in  every  panioplar^ ' 
and  that  forthwith,  without  any  delay,  was  a  Arid  con-* 
dtdon  precedent  en  the  part  of  the  plaintiff.    The  cafea 
Cited  ate  alTo  deeifive  upon  die  point.  Con/lMe^.  Chierie^ 
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i8o9»  Palm.  397.  (hews  that  a  covenant  to  fail  with  the  firft 
"*" — ^  wind  is  not  a  condition  precedent.  Bcrnman  v.  Tcoktf 
MgMinfi  Campb.  377.  proceeds  upon  the  fame  principle.  Boone  ▼. 
Eyre^  i  H*  Bloc.  273.  in  the  notes^  lays  down  a  very  fen« 
fible  general  ri^le,  that'  where  mutual  covenants  go  to  the 
whole  confideration  on  both  fides,  they  are  mutual  con« 
ditionsy  the  one  precedent  to  the  other:  but  where  they 
go  only  to  a  party  and  a  breach  may  be  paid  for  in  da- 
mages ;  there  the  defendant  has  a  remedy  on  the  cove- 
lianty  and  (hall  not  plead  it  as  a  condition  precedent. 
Had  the  plaintiff's  neglcA  here  precluded  the  defendants 
from  making  any  ufe  of  the  veiTely  it  would  have  gone  to 
the  nvhole  confideration^  and  might  have  been  infilled 
upon  as  an  entire  bar }  becaufe  the  confideration  for  the 
defendants'  covenant  to  pay  the  freight  would  then  have 
failed  in  toto ;  but  as  the  defendants  have  had  fome  ufe 
of  the  veflel,  notwithftanding  the  plaintiff '9  negleAy  the 
plaintiff's  covenant  is  to  be  confidered  as  going  to  zpart 
only;  the  confideration  has  not  noholiy  failed;  and  the 
covenant  cannot  be  looked  upon  as  having  miff  d  a  con- 
dition precedent^  but  merely  gives  the  defendants  a  right, 
under  a  counter  a£lion,  to  fuch  damages  as  they  can 
prove  they  have  fuftained  from  this  negleCl.  For  thefe 
reafons  we  are  of  opinion  that  this  plea  cannot  be  Sup- 
ported, and  that  the  demurrer  to  it  mu(t  be  allowed.. 

The  next  plea  fubmittcd  to  the  confideration  of  the 
Court  is  pleaded  to  the  fird  breach  only.  It  dates  that 
during  the  12  moriths  mentioned  in.  the  ch^irter -party  di- 
vers goods  were  Ihipped  on  boaid  the  veflel,  to  be  carried 
{xota,Lpndon  \o,St.  Domingo;  that  at  the  time  of  (hipping 
them  t^e  veffcl  was  not  tight,  GLaunch,  &c.  and  fafficiently 
equipped,  &€«,  but  on  the  contrary  was^ decayed,  leaky, 
ill  fitted,  and  in  an  unfea^vorthy  ftatc  -,  that  in  fonfjp- 
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quence  thereof  it  became  neceflkry  to  unload  and  repair 
the  (hip  }  that  by  means  of  the  premifes  the.  ihip  became 
unemployed  by  and  unferviceable  to  the  defendants  for         ^^gmnfi 
a  great  part  of  fix  calendar  months;  and  that  the  defend* 
ants  have  paid  for  the  hire  and  fervice  of  the  (hip  for  the 
refidue  of  the  faid  fix  calendar  months.    There  is  another 
plea  fimilar  to  thi8»  except  that  it  does  not.  flate  that  the 
defendants  paid  for  all  the  time  the  (hip  was  not  unfer- 
Ticeable  to  them»  or  unemployed :  and  it  avers  that  the 
(hip  was  not  in  their  fervice  or  employ  for  lo  calendar 
months  in  the  whole.    To  thefe  pleas  the  plaiotiflF  has 
alfo  demurredi  and  the  queftion  upon  them  is^  whether 
the  defendants  have  (hewn  fuch  a  negleA  in  the  plaintifl^ 
as  will  excufe  them  from  the  payment  of  the  freight 
which  the  firft  breach  claims.     Thefe  pleas  are  founded» 
not  upon  the  ftipulation  forthwith  to  make  the  veiTel  tight 
(launch,  &c.,  but  upon  the  ftipulation  to  keep  it  fo  |  and 
it  is  not  alleged  that  there  was  any  defeat  at  the  com- 
mencement of  the  12  months  for  which  the  vefTcl  was 
hired  ;  but  that  at  the  time  ofjhipping  the  goods  during  the 
12  months  (he  was  not  tighti  &c.    It  is  therefore  per* 
fedly  confiftent  with  the  allegations  in  thefe  pleas,  that 
the  (hip  had  been  put  into  a  perfefl  ftate,  and  thoroughly 
equipped,  immediately  after  the  execution  of  the  charter* 
party ;  that  (he  was  fo  when  the  defendants  took  her 
into  their  fervice  \  but  that  (he  became  otherwife,  (which 
might  be  from  one  ef  the  accidents  to  which  all  veflTels 
are  fubje£l,)  whilft  in  the  defendants'  employ.     It  is  in* 
deed  confiftent  with  thefe  pleas,  that  the  ve^cl  might  have 
performed  a  voyage  for  the  defendants  before  this  defeft 
occurred :  and  as  it  is  a  genera]  rule  that  pleas  are  to  be 
Uken  moft  ftrongly  againft  the  party  pleadiog  them  ^  in; 
afmuch  as  it  is  probable  he  would  ftate  his  cafe  as  fa* 
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"^wmklj  ibr  Umlelf  as  the  fiAe  wcmid  permir ;  we  flionU 
be  warraoted  in  aKioiiBg  this  to  be  the  cafe.  The  pleas 
0gmMfi  do  DOC  date  that  there  was  anj  delay  in  malnng  the  re** 
patrsy  or  that  it  was  through  any  default  in  the  plaintifF 
that  the  defeA  had  occurred.  The  queftion  then  is» 
whether,  becaufe  the  plaintiff  has  undertaken  to  keep  ehe 
vefffl  tight)  &c.|  the  defendants  have  a  right  to  deduA 
any  thing  out  of  the  freight  they  are  to  pay,  in  refped  of 
the  time  which  may  be  taken  op  in  making  good  fuch 
defeAs  as  ma/  occur  during  the  period  for  which  the 
Tcflel  is  hired  ?  And  we  are  of  opinion  they  are  not. 
Ff om  the  accidents  to  which  (hips  are  liable,  it  was  in  the 
ordinary  courfe  of  things  to  cxpcft  that  this  (hip  might 
Irant  repairs  in  the  courfe  of  her  voyage ;  and  when  the 
defendants  were  making  their  bargain,  they  (bould  hare 
ftipulated  to  deduft  for  the  time  which  might  be  ex- 
hanftcd  in  making  thofe  repairs,  if  they  meant  to  make 
that  dedu£lion.  Without  fuch  a  ftipulacion,  we  think 
Ae  true  conftru£lion  of  the  charter-party  is,  that  whilft 
thofe  repairs  are  going  on,  the  (hip  is  to  be  confidered  u 
in  the  defendants'  fervice,  and  the  defendants  liable  to 
continue  their  payments.  As  thefe  pleas  therefore  do  not 
fliew  that  it  was  owing  to  any  default  in  the  plaintiff, 
that  the  defedl  in  the  (hip  occurred,  or  that  there  was  any 
delay  in  repairing  it  $  we  are  of  opinion  that  no  deduce 
tion  is  to  be  m.ade  from  the  freight  on  that  account  $  that 
thefe  pleas  therefore  are  bad,  and  that  the  demurrer  to 
them  muft  be  allowed. 

The  next  plea,  upon  which  a  queftion  arifes,  is  pleaded 
to  the  fecond  breach,  (which  claims  freight  beyond  the 
expiration  of  fix  calendar  months,)  and  this  plea  is,  that 
the  veffel  was  not  in  the  fervice  or  employ  of  the  defend- 
imts  ontil  the  end  of  14  calendar  months,  but  within  that 
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time  wasy  without  any  defiiiilt  in  the  dcfendrntB^  con-*  xS09» 
fumed  hj  fire.  Ta  this  the  plaintiflF  has  repliedi  that  tht  » ^"""^ 
▼eflel  failed  for  St.  Domingo,  delivered  a  cargo  there  after  ^^«>/ 
the  end  of  feven  calendar  months,  and  was  not  bnmt  till 
nfterwards.  To  tl^is  replicatbn  there  b  a  demnrrce ;  and 
the  defendants  contend  that  the  ftipulstions  in  the  charter* 
party,  which  fix  the  timea  for  paying  the  freight,  make 
the  right  to  the  portions  of  freight  payable  at  thofe  timea 
depend  upon  the  tiin  fafety  of  the  (hip ;  and  that  the 
lofs  of  the  vefiel  before  any  one  of  thofe  periods  deftroya 
the  rightf  except  for  fuch  freight  as  was  previoufly  pay-* 
able.  That  a  lofs,  for  infiance,  after  the  end  of  fix 
months,  but  before  the  end  of  lo,  wonld  have  preduded 
the  pbintiflF  from  claiming  more  in  the  whole  than^loiir 
months  freight :  and  that  a  lofs  after  i  o  mootha,  and 
within  14,  would  have  confined  the  plaintiff  to  fix  mootha 
freights  It  is  to  be  remembered  however,  that  the  char« 
ler-f  arty  ftipolates  that  the  defendants  (hottld  pay  a  given 
freight  per  cakndar  tn$nth  /  and  the  times  fixed  for  ita 
•£kiial  payment  can  only  be  conSdered  as  poftponing,  for 
the  defendants'  convenience,  the  adual  payment  of  a 
fom  Chen  dne  to  a  future  period ;  not  as  ereatmg  a  con-> 
tingency  whether  it  (hould  ever  be  paid  at  all.  Each 
month's  freight  therefore  was  earned,  and  became  com- 
pletely due,  at  the  end  of  each  month  \  and  it  was  no* 
ihbg  but  the  afiual  payment  that  was  poftponed.  We 
are  therefore  of  opinion  that  this  plea  is  alfo  bad,  and 
that  the  demurrer  to  the  plaintiff 's  replication  muft  be 

■ 

over-ruled. 

The  laft  queftion  arifes  upon  the  laft  breach,  which  ti 
for  the  aUowance  of  the  extra  men :  of  that  allowance 
two  months  was  to  be  added  to  the  firft  payment  for 
freighti  and  the  refidue  waa  not  to  be  paid  till  the  Jhip^t 
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180JK  iifchargt  tr  return  from  her  firft  intended  TopgCy  tnd  ia 
^"""^        like  manner  for  anj  other  foreign  voyage  or  vojages. 

mgM^p  '  The  defendants'  plea  to  this  breach  isj  as  to  the  firft  two 
months  allowance,  payment  \  and  as  to  the  refidoe,  that 
the  fliip  failed  upon  a  voyage  to  5f.  DomingOf  and  was 
burnt  and  loft  before  her  retam.  The  plaintiff  Iias*taken 
ifliie  upon  the  payment ;  and  as  to  the  refidue  has  replied, 
that  the  (hip  arrived  at  Sl  Doming$t  and  completed  that 
voyage.  To  this  there  is  a  demurrer  $  and  the  defend- 
ants infift  that  as  the  (hip  never  was  itfcharged^  and  never 
returned^  nothing  beyond  the  firft  two  months  allowance 
became  payable.  Bat  we  are  of  opinion  that  the  de- 
ftrndion  and  lofs  of  the  veffel  was,  within  the  true  intent 
and  meaning  of  this  charter-party,  a  difcharge  of  the 
veffel  from  the  further  profecudon  of  the  adventure  and 
employment  in  which  (he  was  engaged :  and  that  npon 
that  event,  the  refidue  of  extra  allowance  became  pay- 
able, as  if  the  difcharge  had  taken  place  by  the  tSt  of 
the  defendants  themfelves:  and  that  the  defendants 
muft  be  underftood  to  have  difcharged  the  veflel  when 
they  could  by  no  poflibility  any  longer  employ  her.  We 
are  therefore  of  opinion  in  favour  of  the  plaintiff  upon 
each  of  the  feveral  points  raifed  by  thefe  pleadings. 

Judgment  for  the  Plaintiff. 
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1809. 

The  Kino  agtunfi  Rogers.  '*«'^, 

•^pHIS  was  a  convi^ion  upon  the  ftat.  42  G«.  3.  c.  38.  The«tt  4«c:j. 

/  30.  in  the  penalty  of  aoo/.  (mitigated  to  100/.)  Zm^^o 
againft  a  maltfter  zt  Plymouth,  for  hanng,  on  the  27/A  jT  ^'wSie'^tT* 
^pril  i9oj,  wetted  com,  then  and  there  making  into  *i^^,^^ 
taalt,  in  a  certain  ftage  of  operation,  while  the  corn  was  ."^  *''"*  '*''*'* 

a  e       t    I     ,  ,  ^'  '*  emptied 

a-lloor,  after  it  had  been  emptied  out  of  the  ciftem  ufed  <>"t«>f»hecif- 
for  fteepJng  It,  before  the  full  end  and  expiration  of  12  dajt'  4«C.  v/,?*" 
from  the  time  when  the  corn  had  been  fo  emptied  out  of  "fionU^rST 
the  cifternj  contrary  to  the  form  of  the  ftatute,  &c.  l/.^JZlh.   . 
Nothing  turned  on  the  particular  form  of  the  conviaion  ;  ^  ™  '^^^^  y^ 
but  it  appeared  fVom  thoevidence  fet  out,  that  the  offence-  l^*""*  ""  9 

ht«A  1.  ..      L  .  •  ""viivt^  d»yt,&a  after 

muit  nave  been  committed  between  the  26th  and  the  ♦'■<"« of ^r»J» 
ayth  of  April  1807.     And  the  only  queftion  was,  Whe-  /•  u'enaa^hat 
Iher  at  that  period  the  aft  of  the  42  Geo.  3.  ..38./  30.   cttL^c^'lnd 
Was  in  force  ?    As  to  which  the  Cafe  ftood  thus :  lo1",Jfa«c'« 

By  that  ftaiute  no  mallftet  fliall  Wet  any  com  making  *hercot„ofpe. 

{_»„  _,i.   :  A  .  J     "■"  iiiAKing  c„i  commence. 

into  malt  in  any  ttage  of  operation  after  the  fame  has  """' ''  '"""^ 
been  emptied  out  of  the  cittern  ufed  for  fteeping  fu,h  ^^^f'^ 
corn  until  the  expiration  of  .  2  days,  on  pain  of  forfeit^  ''^tZVt^. 
ing2oo/.   By  ft.  46  G«.  3...  .39./.  I.,  after  reciting  the  ^U^'C 
expediency  of  repealing  fome  of  the  provifions  of  the  Ji^adn^;*,^"**- 
4«Gm.  3.,  it  is  enaSed,  that  from  and  after  the  ift  of  '*"'*':*  »he 
AuguJI  i8o6>  b  much  of  the  recite<faa  as  defcribes  the  ^"'^i'^p.*'** 
offence  abore-meotioned  it,  the  terms  of  it  fliall  be  re.  S'tt^^^er" 
pealed,  except  in  cafes  where  any  fine  (hall  hare  been  Z.'vSt  ' 
then  incurred.     And  by/  3.,  from  and  after  the  ift  of  Ift.r'tlhkhlS' 
Jlugu/  1806,  no  maltfter  (hall  wet^ny  com  making  into  0'"  "^""^^  '»• 

^^•^  ^P  malt. 
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malt»  in  any  ftage  of  operation^  after  the  fame  (hall  have 
been  emptied  out  of  tKe  ciftern,  &c.  until  the  expiratioo 
^sii^  of  2i6  hours  (or  9  days),  on  pain  of  forfeiting  200/.  By 
ooiRt.  ^  ^^  ^^j  ^^^  ^j^^  general  remedies  for  recovering  penal- 
ties, &c.  given. by  former  a£ls  are  referved.  And/.  14. 
enads  '*  That  this  zSt  (hall  commence  and  take  t(k&  as 
to  all  fuch  matters  and  things  therein  contained,  in  tt* 
{pcGt  whereof  no  fpecial  commencement  is  hereby  di- 
re£ted  and  provided^  from  and  immediately  after  the  ift 
of  Augujl  1 8669  and  (hall  remain  and  continue  in  force 
until  the  25th  of  March  1807."  The  lad-mentioned 
aA  was  fuffered  to  expire  on  the  faid  25th  of  March 
18079  and  was  revived  by  the  flat.  47  Geo.  3.  ^,  2. 
c.  37.  frpm  the  pafling  of  the  z&  on  the  8th  of  Auguji 

1807,  and  continued  until  the  25th  of  March  1808; 
when,  having  again  expired,  it  was  on  the  14th  of  Aprii 

1808,  by  the  a£l  of  the  48  Geo.  3.  c.  36.  further  continued 
till  the  24th  of  June  1 809.  And  it  was  in  the  interni 
■between  the  25th  of  March  1807,  when  the  temporary 
repealing  zBt  of  the  46  Geo»  3.  c.  139.  expired,  and  the 
8th  oi  Augujt  1807,  when  it  was  revivtd,  viz.  on  the 
27th  of  April  1807,  that  the  offence  in  quedion  agaioft 
the  repealed  provifion  of  the  (I.  42  Geo.  3.  was  committed. 
And  the  information  on  which  the  defendant  was  con* 
vicled  was  exhibited  on  the  i6th  of  July  1^07.  2nd  the 
conviction  itfcif  took  place  on  the  nth  oi  January  i8cS| 

after  the  46th  of  the  king  bad  been  revived* 

ft 

Harris  moved  to  quafh  the  convi£tion,  which  had 
been  returned  into  this  court  by  certiorari,  on  the  grcand 
that  the  ftat.  46  Geo.  3.  having  repealed  the  provifion  of 
the  Itat.  42  Geo.  3.  which  conllituted  the  offence  of  which 
the  defendant  had  been  convi6led^  and  having  fobftttuttd 

'  •     •      another 


Rooias* 
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» 

another  provifiotii  in  its  place ;  though  this  latter  were        1 809. 

only  temporary  \  the  prior  proviGon  di4  not  revive  upon        " 

the  expiration  of  the  temporary  one :  for  which  he  cited        .*i»>!ft 

Warren  v.  Windle  {a).     And  if  not»  it  was  admitted  that 

it  would  not  be  revived  during  this  period  by  a  fubfequent 

continuing  law,  which  had  pafled  upon  the  fuppofition 

that  the  firft  wa%  then  an  exifting  law.    The  rule  was 

laid  down  in  Warren  v.  Wind/e,  that  the  prior  law  would 

not   revive  after  the  repealing   temporary  ftatute  was 

fpent,  unlefs  the  intention  of  the  legiflature  to  that  tffc€t 

were  exprcfled  j  which  he  faid  did  not  appear  in  this 

ft 

cafe.  [He  was  not,  however,  at  firft  aware  of  the  14th 
feAion  of  the  46  Geo.  3.  which  is  not  in  the  common 
printed  edition  of  the  ftatutes.  But  he  afterwards  ar* 
gued]  That  the  operation  of  the  14th  claufe  was  merely 
confined  to  the  fubftituted  provifion  in  the  3d  claufe  $ 
and  that  if  the  firft  claufe  did  not  operate  as  a  perpetual 
repeal  it  would  be  nugatory ;  for  the  third  claufe,  being 
affirmative  (3),  was,  while  it  was  in  force,  a  temporary 

» 

virtual  repeal  of  the  former  ftatute.  And  the  argument 
e  eontra  muft  aflume  that  the.fufpenfion  and  the  repeal  of 
an  zGt  are  the  fame  thing. 

Dampiert  contra,  relied  upon  the  14th  fe£>.  of  the 
temporary  repealing  ftatute  of  the  46  Geo.  3.,  as  evincing 
the  intention  of  the  legiflature  not  to  repeal'the  42d  of 
the  king  abfolutely,  but  only  from  the  ift  of  Auguji  1806 
to  the  25th  of  March  1807  ;  which  he  faid  made  an  end 
of  the  queftion.  He  faid,  that  he  did  not  difler  from  th^ 
principle  laid  down  by  the  defendant's  counfel,  but  onlj 
on  the  application  of  it  to  this  cafe.  /The  obje£l  of  the 
temporary  repeal  was  to  give  time  for  making  the  exper;- 

(tf)  3  £^,  105.  {]hi)  6  Bttc,  Ah.  372.  Sutute.   D. 

P  p  a  ment 
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4809.        ment  as  to  the  alteration  of  the  period  in  refpe&  of 


The  Kino 


wetting  the  malt ;  and  could  not  have  been  meant  to 
mgamit  aboliih  eTerj  check  upon  fraud  againft  this  branch  of  the 
revenue.  It  was  a  clear  rule,  that  bj  the  repeal  of  a 
repealing  ftatute  the  original  fiatute  is  revived  {a) :  and  it 
muft  be  the  fame  thing  if  the  repealing  law  itfclf  provide 
that  the  repeal  (hall  be  only  temporary*  And  he  cited 
the  cafe  ftatcd  in  Sir  ST*  Raj.  397.  as  ftrongly  to  the  pnr- 
pofe.  In  i65i  the  aflembly  of  Januuca  made  a  law  for 
TaiGng  a  revenue  by  a  tax  on  ftrong  lii}uors>  which  was 
indefinite  and  perpetual :  afterwards  they  paffed  another 
law  granting  the  like  revennei  but  to  continue  for  two 
years.  The  queftion  was,  whether  this  latter  was  a  vir- 
tual repeal  of  the  former  law  ?  And  it  was  held  by  Lord 
C«  J.  North  and  feveral  of  the  Judges  aflembled,  upon 
debate,  that  it  did  not  repeal  the  perpetual  law,  but  only 
fufpended  its  power  during  thofe  two  years ;  and  when 
the  tWo  years  expired  it  was  as  if  no  fuch  a£k  had  been 
made* 

Harris^  in  reply,  relied  on  the  fubfequent  ads  reviving 
and  continuing  the  ft.  46  6. 3.  to  Ibew  that  the  legiflature 
did  not  mean  to  permit  the  original  ftatute  to  revive  after 
the  25th  of  March  1807 ;  but  it  was  evident  that  the  zfk 
of  the  46  G.  3«  was  twice  fufiered  to  expire  for  a  fhort 
period  by  an  overGght.  And  he  argued  that  the  inference 
of  fuch  intent  was  allowable  to  be  drawn  from  thofe  fub- 
fequent ftatutcsj  which  had  pafied  before  the  convi£Kon 
in  queftion.  That  the  cafe  in  Sir  T.  Ray.  was  very 
diftinguifliable  from  the  prefentj  for  there  the  fecond 
law  was  merely  nugatory,  as  making  the  fame  proviflon« 
though  for.  a  IcCs  time  than  the  former  one,  which  it  did 

(«)  €  Bm.jMr,  37a.  Statute  A 

not 
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not  affcA  to  repeal :  but  here  the  fecond  ftatute  declared  1809. 

the  repeal  of  the  firft  in  general  terms,  and  fubftitBtcd  .^^Tkih^ 

fomething  elfc  in  the  place  of  it,  which  at  fird  was  meant  ^^^^ 
to  be  only  temporary. 

Lord  Ellenboeough  C.  J.     It  is  a  qaeftion  of  coo- 
ftruQion  on  every  ad  profeffing  to  repeal  or  interfere 
with  the  provifion  of*  a  former  law,  whether  it  operate  as 
a  total  or  a  partial  and  temporary  repeal.    Here  the 
queftioh  is,  whether  the  provifion  of  the  ftat.  42  Geo,  3., 
which  was  originally  perpetual,  be  entirely  repealed  by 
the  46th  of  the  king,  or  only  repealed  for  a  limited  time  t 
if  the  latter,  then  the  conviction,  being  after  the  expira- 
tion of  the  repealing  law,  which  was  only  to  continue  in 
force  till  the  25 ih  of  March  1807,  was  proper.    The  laft 
a£l  recites  indeed  that  certain  provifions  of  the  former  one 
Ihould  be  repealed;  but  this  word  is  not  to  be  taken  in  an 
abfoluce,  if  it  appear  upon  the  whole  ad  to  be  ufed  in  a 
limited  fenfe.     And  it  does  fo  appear  by  the  14th  fe£lion, 
which  fpecifies  that  the  a£b  fliall  commence  on  the  id  of 
Augujl  1806,  and  (hall  continue  in  force  until  the  25th  . 
of  March  1 807.    Then  bringing  forward  that  claufe  and 
incorporating  it  with  the  (irft,  it  is  tbe  fame  as  if  the  aft 
of  the  46  Geo-  3.  had  faid  in  terms  that  the  proviGon  in 
the  4td  of  the  king  (hould  be  repealed  from  the  ill  of 
Augujl  1806  until  the  25th  of  March  1807;  which  in 
eScfk  is  to  fufpend  its  operation  only  for  a  limited  time. 
So  underftanding  the  legiflature  to  fpeak  upon  this  occa- 
(on,  it  is  unneccflary  to  conCdcr  the  interpretation  which 
has  been  put  on  other  repealing  or  fofpending  laws,  under 
different  clrcumllances :  but  the  cafe  of  the  ^Jamaica 
laws  is  no  authority  to-impeach  this  interpretation ;  as  the 
fecond  ^^t  of  aflembly  impofing  a  certain  duty  for  two 

P  J>  S  years. 
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1809.         yearS}  which  had  before  been  impofed  permanentlyy  feems 

TbTKuio      ^^  ^^^^  ^^^  purely  nugatory.     Then  with  rcfpeft  to  the 
^ainft         fubfequent  afts  which  pafled  after  the  46  Geo.  3.,  and 

Roc  E  R  t« 

which  have  been  relied  on,  I  cannot  infer  from  them  what 
the  intention  of  the  legiflature  was  in  the  46  Geo.  3.1  un- 
kfs  they  had  fpoken  fuch  intent  clearly ;  which  they 
have  not  done. 

G&osE  J.  The  queftion  turns  on  the  true  conftruc- 
tion  of  the  46  Geo.  3.  as  to  the  intent  of  the  legiflature  to 
repeal  wholly,  or  only  for  a  limited  time,  the  provifion  in 
the  42  Geo,  3.  The  46  Geo.  3.  was  evidently  a  mere  pro- 
bationary aA  fufpending  the  proviGon  of  another  a£l  for 
a  limited  time,  in  order  to  fee  what  efre£l  the  new  regula- 
tion  would  have  in  fuppreffing  frauds  againft  the  malt 
revenue.  For  this  purpofe,  though  it  ufcs  at  firft  general 
words  of  repeal,  it  fpecifies  precifeiy  the  times  when  the 
new  a£l  (hall  commence  its  operation,  and  how  long  it 
(hall  continue  in  force.  This  therefore  is  a  very  plain 
and  clear  declaration  of  the  intention  of  the  legiflature, 
that  it  did  not  mean  Wholly  to  re'peal,  but  only  to  fufpend 
the  operation  of  the  former  law  for  the  time  limited  :  and 
'  the  words  of  the  fubfequent  ads  tnufl:  fpeak  a  contrary 
intent  as  plainly  and  clear^  before  we  could  give  it 
cffea. 

Lb  Blanc  J.  The  queftion  arifes  wholly  on  the  con* 
ftru£lion  of  the  46  Geo.  3.,  whether  It  is  to  operate  as  a 
total  repeal  of  the  42  Geo.  3.  fo  as  that  the  former  pro- 
Tifion  could  not  be  brought  into  force  again  but  by  a 
diftinA  re-ena£tmeBt ;  or  only  for  the  time  limited  in  the 
14th  feAion.  Now  taking  the  different  claufes  of  the 
46  Geo.  3.  togetheri  it  appear^  to  haye  been  merely  an 

experimental 
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experimental  z€t  fuperfeding  the  former  provifion  during        i8o9# 
the  time  limited  by  the  14th  feQion:  and  if  that  were        . 
che  meaning  of  the  legiflature  to  be  coUedied  from  the         againfl 
whole  aft,  there  is  an  end  of  the  argument.    Then  as  to 
the  fubfequent  ads,  we  mu(l  confider  it  the  fame  as  if 
the  queftion  had  come  to  be  decided  between  the  25th  of 
Alarch  1807  and  the  8th  of  ^^^^  in  that  ycar^  when 
the  6rft  fubfequent  z€t  was  pafled,  within  which  period 
the  information  was  laid  before  the  magiftratCi  on  which 
he  was  to  decide,  and  on  u  hich  the  convi£lion  was  af- 
terwards founded*     The  magiftrate  could  only  have  col- 
leAed  the  intention  of  the  Legiflature  from  the  two  a£l9 
pf  the  42  and  46  Geo.  ^. 

Bayley  J.  The  true  conftrudion  of  the  (lat.  46  Geo.  3. 
taj^en  altogether  is,  that  the  firft  claufe  (hall  operate  only 
as  a  fufpending  claufe  upon  the  42d  of  the  king } '  for  the 
14th  claufe  fays  that  *<  this  afl  (hall  commence  and  take 
tS<€C*  only  from  the  ift  of  Augufl  1806  until  the  25^th 
of  March  1 807.  Then  if  this  aSi  mean  the  whole  of  the 
a£l,  there  is  an  end  of  the  queftion.  And  I  confider  it 
as.  relating  to  the  whole  ad  ;  and  after  the  tin^e  limited/ 
by  the  a£t  for  it  to  take  effed,  I  confider  the  queftion 
the  fame,  as  if  that  ad  were  no  longer  to  be  found  in 
the  ftstute  book* 

Convidion  affirmed^ 


( 


» 
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1809. 

rZf^t^u         '^^^  ^^^^  ^^^^'^  The  Inhabitanis  of  Standph 

Massey(^). 

A  ftatutc  fair         J  LICE  KNIGHT  waj  removed  by  an  order  of  jufticc^ 

being  htld  year-    jTjL  '  '»  ^ 

Vf  on  the  day  from  High  Off  gar  to  Standon  Majfe^^  in  Effix.     The 

after  old  Afi-  •*'  '  ^1 

tbatlmaiy  except  Seuions^  0X1  appeal,  confirmed  the  order,  fttbjecl  to  the 

tbatiwuAjsdii  on  Opinion  of  this  Court  on  the  following  cafe. 
thfnTbt'fir*'''*       0«^^^  ftatute  fair  is  held  yearly  on  the  xlay  after  oM 

^l^  T  Michaelmas^  except  when  old  Michaelmas  day  falls  upon 

^cld  that  a  hir^  a  Saturday^  and  then,  on  the  following  Monday.     At 

ingfromfuch  /'  B  J 

Monday  xxw  old  Oftgar  fair  1806,  held  on  a  Monday^  which  was  two  days 
following  is  not  after  old  Michaelmas  day  in  that  year,  the  pauper  was 
undVr  whicha  hxxtA  tO  fcrve  W.  C.  of  Standon  Maffey  from  the  fair  daj 
Ite  obTiinld,*"      '*''  '*^  ^'^  Michaelmas  day  following,  at  the  yearly  wages 

of  4A  10/.  She  entered  on  her  fervice  upon  the  Tburf" 
day^  and  continued  therein  till  the  evening  of  the  follow- 
ing old  Michaelmas  day,  when  (he  received  her  foU 
wages.  The  Seffions  found  that  the  fervice  from  the 
thne  of  the  hiring  to  the  TSwfdaif  waft  difpenfed  with  by 
the  mafter. 

Bofanquet  and  W^lford,  in  fuppost  pf  the  order  of 

Seffions*  contended  that  although  the  pauper  was  in  faft 

only  hired  for  364  days,  this  was  a  good  hiring  for  a  year 

within  the  ftatute.    They  relied  on  The  King  v.  Ntw-^ 

Jled{b)^  in  which  a  hiring  froin  Whitfttnday  to  Whit^ 

.  funday  was  held  fufficient,  although  the  period  did  not 

I     comprehend  365  days :  and  argued  that  if  a  hiring  from 

'  (tf)  I  was  not  prefect  when  this  csfc  was  decided,  bat  wu  favoured 

with  this  report  of  it  from  Mr.  Bojanpict, 
{^)  Burn  S,  C  669. 

amove- 
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a  moveable  feaft  in  one  year  to  the  fame  moveable  feaft        i8o> 
in  the  next  year  were  good,  a  hirioe  from  an  annual  fair      _    „ 

,  TbeKma 

to  fair,  as  in  ^his  eafe*  was  equally  eood*    The  period  ii|         ^i^fi 

The  inhabiuaCi 

the  latter  cafe  could  never  be  lefs  than  364  days;  but  of 

from  Whitfuniaj  to  Whttfuniay  might  be  lefs  than  a  y W      M^n^v! 
by  feveral  weeks. 

/W<7  and  Knw  coutra  were  flopped  by  the  Court. 

I^rd  Ellbuborough  C.  J«    There  is  a  clear  diftinc-9 
tipn  between  this  cafe  and  that  relied  upon.    There  the 
hiring  was  from  a  moveable  feaft  to  the  fame  moveable 
feaft  in  the  following  year:  here  it  is  from  two  days  after 
old  Michoilmas  day  to  the  old  Mirbatlmas  day  following.    . 
Tl)e  argument  that  this  is  a  good  hiring^  becaufe  it  is 
a  hiring  from  fair  day  to  fair  day,  is  unfupported  by  the 
fa£ls  found  by  the  SeiTions ;  the  hiring  was  neither  from 
old  Michaelmas  day  to  old  Michaelmas  day,  nor  from 
fair  day  to  fair  day.     The  cafes  upon  this  fubjeA  have 
gone  far  enough ;  and  it  is  necefTary  to  Idok  back  to 
the  ftatute,  which  requires  a  hiring  for  a  yeaf.     If  we 
allow  thefe  conftrujiive  hirings  to  go  on,  we  (hall  foon 
have  it  contended  that  a  fervant  acquires  a  fettlement 
who  is  hired  by  the  keeper  of  a  boarding-fchool  from 
the  breaking  up  at  Chriflmas  to  the  breaking  up  at  Chri/lm 
fffH/,  although  lefs  than  a  year  flioiild  in  hCt  be  com« 
prifed  in  the  period. 

The  other  Judges  concurring. 

Order  of  Seffioni  qtiafiied; 
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Mndtff 
Fek,  13th* 


Winter  againft  Miles,  Knt.  and  Another,  late 

Sheriff  of  Middlesex. 


Keifpngton  pa- 
lace »>-ing  kept 
in  a  conftant 
ftate  of  prepara- 
tion to  receive 
the  kinjE,  with 
bit  officers,  fer- 
vant»,and 
guard  ^  refiding 
and  doing  duty 
there  at  all 
times,  and  fome 
of  the  royal  fa- 
mily haying 
apartments 
there,  is  privi- 
leged as  a  royal 
palace  againft 
the  inlrufion  of 
the  fliirifffor 
the  purpofe  of 
executinjf  pro- 
cefs  againd  the 
goods  of  a  per- 
fon  having  the 
life  of  certain    - 
apartments 
thprcin. 


n^ HIS  was  an  aflion  againft  the  (hcrlfF  for  a  falfe  rc« 
turn  of  nulla  bona  to  a  writ  of  fieri  facias  iflued  at 
the  plaintiff's  fait  againft  the  goods  of  his  Royal  High* 
nefs  the  Duke  of  Sujfex^  refiding  at  the  time  in  Kenfin^ 
Ion  palace  :  and  the  only  qucftion  was,  lihMitt  Kenfmg^ 
ton  palace  were  under  the  circumftances  entitled  to  the 
privilege  and  prote£lion  of  a  royal  palace,  fo  as  to  juflify 
the  (hf  riflP  in  refufing  to  execute  civil  procefs  there.  The 
particular  circumftances  given  in  evidence  were  after- 
wards ftated  by  Lord  Ellenhorough  C.  J.  in  giving  the 
judgment  of  the  Court }  and  the  whole  cafe  was  left  by 
him  to  the  jury  at  the  trial  to  fay,  whether  Kenjington 
were  bona  fide  a  royal  palace  *,  and  they  found  in  the  af« 
firmative.  Upon  which  the  Court  was  moved  in  laft 
Trinity  term  to  fet  afide  the  vcrdi£l,  and  grant  a  new  trial, 
on  the  ground  of  its  being  a  verdi£i  againft  law  and  evi* 
dcncc.  And  a  rule  nifi  having  been  granted  for  the  mor« 
folemn  confideration  of  the  matter ;  caufe  was  (hewn  in 
laft  Michaelmas  term  by  The  Aitornej-Generali  Garrow, 
and  Comynj  and  the  rule  'was  fupported  by  Williams 
Serj':,  MarryaU  and  BarnewalL  The  principal  authority 
referred  to  was  Elderion^s  cafe,  reported  in  2  Ld.  Raynu 
978.  and  alfo  in  3  Salk.  91.  284.  and  6  Mod.  73.  and 
Hqlif  590.  And  there  were  alfo  cited  '2  Infi.  548. 
3  Infty  140—  I.  4  Injl.  1 33.  Stat.  4  H.  7.  c.  3.  33  H. 
%.  r.  12.  1  Bawh  P.  C.  ch.  21.  and  Rex  v.  Shsbix^ 
3  Term  Rep.  735.    The  Court  after  the  argument  di- 

reaed 
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rcAed  the  cafe  to  ft  and  oyer  for  confideration :   and        iSop, 

now  ■ 


Lord  £llem6o&ough  C.  J.  delivered  judgment. 

This  was  an  a£lion  againft  the  late  (heriff  of  Middle/ex 
for  a  faUe  return  of  nulla  bona  to  a  writ  of  fieri  faciasy 
delivered  to  him  by  the  plaintiff  for  execution  againft  the 
goods  of  his  Royal  Highnefs  the  Duke  of  Suffix.    The 
defence  made  by  the  (heriff  was,  that  the  Duke  of  SuJ/ex 
had  no  goods  in  his  bailiwick,  except  certain  articles  be» 
longing  to  his  R.  H.  within  Kenfington  palace,  where  the 
execution  could  not,  as  the  (heriff  contended,  be  lawfully 
executed.     And  Uie  queftion  was.  Whether  Kenfington 
palace,  as  it  is  called,  was,  under  all  the  circumftances  of 
its  prefent  occupation,  entitled  to  the  exemptions  and 
privileges  which  are  allowed  to  belong   to  a  palace  in 
which  the  king  refides  ?     It  will  be  recolle£bed  that  his 
late  majefty  King  George  the  Second  conftantly  re(ided 
there,  as  feveral  of  his  predeceffors  had  done  before: 
that  he  died  there :  that  his  prefent  majefty,  upon'  his 
acceffion,  held  his  firft  council,  and  performed  his  firft  a£ls 
of  ftate  and  government,  as  king,  there.    It  clearly,  there^ 
fore,  at  that  period  was  a  royal  palace  of  his  prefent  ma^ 
jefty,  entitled  to  every  exemption  which  can  be  claimed  in 
refpc£l  of  any  palace  belonging  to  his  majefty.    Being 
then  fuch  palace,  the  queftion  is.  When  did  it  ceafe  to 
be  fo,  and  become  no  longer  entitled  to  its  former  privi- 
leges i     EldertorC^  cafe,  in  2  Ld.  Raym.  981.  is  the  only 
reported  cafe  to  be  found,  which  bears  any  refemblance 
to  the  prefent.    The  queftions  which  occur  in  this  ca(% 
were  in  fome  degree  handled  and  difcuffed,  but  not  de- 
cided in  that  cafe.    Three  Juftices,  Powell^  Powys^  and 
G^uld^  are  there  ftated  to  have  agreed,  *'  that  the  privi- 

7  ^  •'  Jcg« 
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1809.        <<  lege  of  the  palace  (JFhiuball)  remained,  though  the 
^  •'  queen  (the  cafe  occurred  in  the  2d  of  Queen  Anni^ 

cgmnfi        u  vere  not  refident.**    /&//  C.  T.j  in  fcord  RaymofuTB 
report  of  the  cafe,  fays,  «<  If  the  court  be.  kept  there, 
^<  though  the  queen'9  perfon  be  not  prefent,  it  is  a  refi- 
<*  dence :   but  when  the  queen,  and  the  who]^  court, 
<'  and  all  the  officers,  are  removed,  has  it  then  the  pmt- 
<<  lege  of  a  palace  ?'*    And  in  another  report  of  the  fame 
cafe,  in  3  Saik*  284.,  Lord  Ho/i  is  dated   to  have  held, 
that  where  there  was  a  total  abfence,  as  in  the  principal 
cafe,  ^*  where  the  queen  was  neither  prefent  in  perfin^ 
V  nor/^  her  domeftks^  or  anyof  her  family^  the  place  was 
<*  not  privileged/^    And  indeed Jf  his  majefty  were,  in 
the  cafe  now  before  usi  neither  a£lua)]y  nor  Tirtualljr  pre- 
fent at  Kenfingten  /  neither  in  bis  royal  per/an,  nor  iy  hij 
ffiari^  domefticsy  or  any  of  his  family^  according  to  L6rd 
iIolt%  language,  it  would  be  difficult  to  fay  that  fuch  a 
place  was  entitled  to  the  privileges  of  a  royal  palace ;  and 
much  more  fo,  if  the  palace  were  fo  occupied  by  others 
as  th»t  his  majefty  eould  not  immediately  return  and  re- 
fide  there  in  his  own  perfon,  if  be  were  pleafed  to  do  fo. 
But  it  appears  by  the  evidence  of  Mrs.  &teeU^  who  lived 
at  Kenfwgton  palace  as  a  fervant  to  the  Duke  of  Suffex^ 
that  **  there  were  ftate  apartments  there,  and  a  throne, 
<<  &c. :  that  thofe  apartments  were  ufed  by  nobody  elfe  ; 
«(  that  they  were  referved  for  his  majefty,  and  fome  for 
<<  his  officers ;  that  the  apartments  occupied  by  the  Duke 
«  of  Sujftx  were  the  apartments  of  the  lord  chamberlain } 
<'  and  that  his  royal  highnefs,  (who  as  a  member  of  hit 
*<  majefty's  family'  came  dire£ily  within  the  terms  of 
<<  Lord  Holf^  propofition,  in  the  report  in  Salheld)  ufed 
«<  ibe  furniture  which  was  furniflied  for  the  lord  cham- 
(<  bcilain  i  that  there  are  fervants^  houfekeepcr,  &c.  of 

8  "  hia 
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^*  his  majefty  regularly  there ;  and  a  gUard  in  front  of         1609* 
•*  the  palace ;  that  tie  palace  was  kept  up  fit  fir  bis  ifw-        — • 
*<  j^y^s  rtcepthn  if  he  fliould  choofe  to  viGt  it  (  that  there         apAip 
<<  was  a  deputy  houfekeeper,  Mrs.  Ftjber^  under  Mts. 
"  Strode,  the  principal  faoufckeeper ;  that  divine  fcTTicc 
<<  was  pel  formed  In  the  chapel  there  every   Sunday*^ 
Another  witnefs  proved  his  having  feen  his  majefty's  fer* 
vants  giving  direAions  there.     It  was  not  queftioned  but 
that  the  gardeners  employed  there  were  paid  by  his  ma« 
jefty,  and  that  the  produce  of  the  gardens  were  applied  to 
bis  majefty's  ufe.    It  was  indeed  proved  that  fome  fami- 
lies  refided  in  parts  of  the  palace :  but  from  the  evidence 
before  ftatedi  the  palace  was^  notwithftanding  this,  <<  kept 
**  fit  for  his  majefty's  reception  at  any  time  when  be 
<<  (hould  choofe  to  come  there«"    Under  thefe  circum* 
ftances  it  cannot  fairly  be  faid,  that  his  majefty  was  not 
there  prefent^  within  the  terms  ufed  by  Lord  Holt,  by  hU 
<*  dome/lies^  or  any  of  bis  family  /'  nor  that  the  palace  was 
fo  occupied  as  to  preclude  the  pofiibility  of  his  majefty's 
immediate  perfonal  return  there  at  any  time.    The  quef- 
tion  of  the  difcontinuance  of  any  place  as  a  palace  of  re- 
Cdence,  which  had  at  any  time  been  fo  ufed,  by  the  fo« 
vcreign  upon  the  throne,  might  involve  in  its  difcufltoa 
many  extremely  delicate  circumftances.    It  would  not  be 
a  very  fecmly  matter  of  inquiry,  whether  his  majefty  had 
by  any  and  by  what  manifcftations  of  4iis  royal  witl  indi« 
cated  a  purpofe  of  not  returning  to  any  particular  palace. 
So  long,  however,  as  the  emblems  and  enfigns  of  his 
kingly  dignity  are  preferved  in  fuch  palace,  aild  the  apart- 
ments esclufively  appropriated  to  his  ufe,  are  by  his  im* 
mediate  fervantt  kept  ready  and  in  a  fit  condition  to 
receive  him  at  any  time ;  wbilft  others  are  kept  in  like 
manner  for  the  dfe-of  his  ofiicers;  and  fome  are  imme- 
diately 
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i8ot>«  diately  occupied  by  his  majefty's  font}  and  no  fach  ufe 
■        made  of  the  reft  of  the  palace  as  to  preclude  or  materially 

MfM^  interrupt  his  majefty's  return  to  it  whenerer  be  might 
choofe  lo  to  do  %  his  majcfty  we  think  may  be  confideied 
as  virtually  refiding  there,  within  the  more  reilrained 
language  of  Lord  Holt^  as  well  as  within  the  larger  doc* 
trine  of  the  three  other  Judges  ^ho  fat  with  him,  when 
die  only  other  cafe  in  any  degree  refembling  the  prcfent 
tame  under  judicial  confideration;  On  tbefc  grounds  we 
think  the  finding  of  the  jury  was  warranted  under  the 
fa&s  of  this  cafe ;  and  that  a  palace  thus  in  all  refpefia 
circumftancedt  may  be  confidered  as  a  place  exempt  and 
privileged  from  the  execution  and  fervice  of  the  ordinary 
procefs  of  the  law,  and  the  defendant  of  courfe  excufed 
in  not  having  levied,  within  its  precindis,  the  execution 
in  queftion.  tiad  it  indeed  diftinflly  appeared  in  eri* 
dence,  that  the  immediate  perfonal  refidence  of  liis  nu* 
jefty  was,  by  means  of  any  occupation  of  the  palace  in- 
compatible' therewith,  rendered  impraflicable,  we  might 
have  formed  a  very  difierent  conclufion  on  the  fubjeA 
before  us.  And  whenever  a  cafe  fo  circumftanced  Otall 
occurs  the  Court  will  not  feel  itfelf  bound  by  any  thing 
now  laid  down  from  direAing  a  jury,  that  the  exemption 
in  queftion  ought  in  fuch  a  cafe  to  be  difallowed. 

Rule  difcharged. 
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Doe,  on  the  Demife  of  Sir  William  MiLner.   M^day, 

'  '     Ftb.  13th. 

Bart,  againfi  Brightwen. 

nPH  IS  ejc£lment  was  brought  by  the  leffor  of  the  plain-    A  copyhold 

•■'       .V-     ,  .     .  ,     .  ,  t        .  1  having  defcend- 

titfy  claiming  as  heir  at  law,  to  try  the  title  to  copy-  ^^  to  a  wife  as 

hold  lands  called  Netherlands,  in  the  manor  of  ToUJbury  ^^^f^Zllt 

in  Effexy  formerly  part  of  the  eftatc  of  Sir  Thcmas  Darcy^  l!^^^tn\h^^ 

i»ho  left  three  daughters,  his  co-heirefles,  Frances^  Maria,  « chUd  to  her 

.  0  •  hufl>and,  which 

and  Elizabeth.      Frances  m   1692  married  Sir   William  died  an  infant, 

Dawes,  afterwards  Archbi(hop  of  Tork,  and  died  in  1 705.  y^^\^  entitled  to 

The  archbiQiop  died  in  1724.     Maria  married  Thomas  \^^^^^^^^^^^^ 

Bulter,  whom  flie  furvived,  and  fold  her  (hare  of  the  » tenant  by  the 

curtefy  of  Eng^ 

premifes  in  queftion  to  her  filler  Elizabeth  before  1723.   /tf*^/,  according 
Elizabeth  married  William  Pierrepoint,  furvived  her  huf-    the  manor  5 
bandy  and  died,  without  ifTue,  in  1758.    Frances  had  ifllie   evidence  of  fucb 
by  the  archbilhop  Elizabeth  Dawes,  and  Sir  Darcy  Dawes.   rJIi^ww  Ihrce 
Elizabeth  Dawes  (throuch  whom  the  leflbr  of  the  plain*   inftances  of 

^  °  "^  hu/banris  ad- 

mitted as  tenants 
by  the  curtefy,  accordins:  to  the  cuflom,  whofc  rcfpc£>ive  wives  had  been  admitted  during 
tlieii  lives  i  the  title  of  a  wife  claiming  as  heir  by  defcenC  being  complete  without  admit- 
tance hy  the  general  law  cf  copyhold^  and  the  title  of  a  tenant  by  the  cunefy  being  alfi>  by 
cperation  of  law. 

And  having  fuch  good  title  to  tlie  pofCifCion  at  tenant  by  the  curtefy,  his  poflcflion  of  the 
copyhold  after  his  wite*s  death  will  be  reictred  to  tbit,  and  not  to  any  adverle  title  ;  though 
he  were  admitted  after  his  wife*s  death  to  lold  to  Y\\ni  furfuant  to  the  fettUmtnt^  by  which  the 
cftate  of  the  wife  was  lim'tcd  to  rhe  furvivor  in  fcc  ;  fo  as  to  let  in  the  tiile  of  the  heir  at 
law  of  the  wife  in  ejeftment  brought  witliin  20  years  after  the  huA>and*s  death. 

And  though  I'-^d  of  the  copyhold  had  been  fettled  many  years  before  upon  a  third  perfon 

for  life  ;  but  no  furrcnder  having  having  been  made  10  the  trultees  under  the  fettlement,  the 

legal  eftate  had  remained  in  the  heirs  of  the  tenant  lad  feifed  and  admitted;  and  the  fie  ward 

of  the  ivanor,  appointed  by  the  heir  at  law  and  hir  hufband,  had  in  his  accounts  afier  th« 

wife**  death  (which  was  evidence  of  his  having  done  the  fame  in  her  lifetime,)  for  above  20 

years  back,  debited  himfrlf  with  the  receipt  of  i^^ds  of  the  rem  for  the  hufband  on  nccount 

of  his  wife,  and  the  remaining  i  -jd  for  fuch  other  perfon  claiming  under  the  fectlement ;  yet 

fuch  payment  to  the  lat:cr  mufl  be  taken  to  have  been  m-jde  by  the  confent  of  the  perfon  cn« 

titled  at  law  to  the  whole ;  fo  as  to  do  away  the  notion  of  an  adverfc  pofTctflion  by  the  huf- 

band  of  that  i-^d,  diftin£l  from  his  pofTifTion  of  tite  other  s.  ;ds  as  tenant  by  the  curtefy  after 

hit  wifeS  death ;  in  anfwertoaclaim  by  ilie  heir  at  law  of  the  wife  againfl  the  devifee  of  the 

hufband  who  fet  up  an  advetfe  pofTtfTton  for  above  10  years  after  the  wirc^s  de^th. 

Nor  will  any  releafe  from  the  heir  at  law  living  at  the  lime  of  fuch  curtefy  eflate  be  pre- 
fumed  daring  that  period  ;  t^  after  his  death  from  the  prefent  heir  at  law,  who  mii^ht  be 
called  upon  in  equity  to  difi^'er  it,  if  given ;  though  f«cb  releafe  if  proved  or  prefumed 
Would  bar  th«  copyholdet*^  claim. 


Bbichtwin*. 
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i  809.        tiff  claimed)  married  Sir  William  MUner  (the  gnmdfather 
AoTexdem.    ^^ *^ leffor)  in  1716,  and  died  in  March  l^%^.    They 
***^!^!il>^'*'  hadiffttc  afon  minam,  who  died  in  l^^^,  leanngthe 

leflbr  of  the  plaintiff  his  eldeft  fon  and  heir.  Sir  Dare) 
Dawes  married  Sarah  Roundcll  in  17239  and  died  in  173a. 
Sarah  Lady  Dawes  died  in  1773.  They  left  a  daoghter 
Elitaheih%  who  in  1746  married  Edvnn  LafcelUs,  the  late 
Lord  Harenvood.  She  died  in  1764,  and  her  hufband 
Lord  Harenvood  in  1795  \  having  had  iffue  by  her  hoiband 
a  daughter  who  died  (hortly  after  her  birth.  The  de« 
fendant  was  the  tenant  in  poffeffion  under  the  prefent 
Lord  Harewoodf  brother  of  the  late  Lord,  from  whom  he 
claimed  the  premifes  in  queftion  by  devife^  he  haWng 
furrendered  to  the  ufe  of  his  wilL 

It  appeared  from  the  court  rolls  that  Darey  Dawesi 
(fon  and  heir  of  Frances  hzAj  Dawes f  then  late  the  wife 
of  the  Rev.  Sir  WilUam  Dawes f)  Maria  Butler,  widow^ 
and  Elizabeth  Pierrepoint^  widow,  who  were  the  daughters 
and  co-heirs  of  Sir  Thomas  Darcj,  Bart.j  were  admitted 
in  1 7 1 2  to  hold  to  them  and  their  heirs  as  coparceners. 
But  no  furrender  or  admiflion  appeared  to  have  been 
made  on  the  part  of  either  of  thofe  three  perfonsi  or  any 
one  defocnded  from  either  of  them  (including  Mrs.  Lal^ 
celles)  until  the  admiflion  of  the  leffor  of  the  plaintiffi 
which  was  in  July  1808,  in  which  admiflion  he  i\ftated 
to  claim  as  heir  at  law,  according  to  the  cuftom  of  the 
manor,    of    Elizabeth   Lafcelles^    theretofore    Elitaieth 
Dawesy  daughter  of  Sir  Darcey  Dawes,  Bart,  dcceafed, 
and  alfo  as  grandfon  and  heir  of  Sir  Williem  Mtker, 

Bart,  dcceafed. 

On  the  part  of  Lord  J/aref^t^,  who  defended  this 
ttc£tment|  was  produced  the  fettlemcnt  on  marriage  of 

Sir 
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Sir  Darcy  Dawes  (the  father  of  Mrs.  Lofcelles)  with  ^arab         1 809. 
RoundtU^  dated  in  1723,  to  which  the  archbifliop  his  fa- 

Doe  cx  den?^  - 

tncr  (who  had  married  Frances  one  of  the  daughters  and  Milk  eh.  Bare. 
three  coheirefles  of  Sir  Thomas  Darcj)  aftd  Elizabeth  Bb  -.ktwek. 
Pierrepoint  (another  of  the  coheirefles)  were  alfo  parties^ 
From  the  recitals  in  that  fettlement  it  appeared  that  the 
three  portions  to  which  Sir  Darcy  Dav^ts^  (as  heir  of  hl$ 
mother  Lady  Frances)  Maria  Butler^  and  Elizabeth  Piern* 
p(nnt^  had  been  refpedively  admitted  in  1712^  as  coheir^ 
of  Sir  Thomas  Darcy  were  thus  circumflanced.  In  i-3d 
the  archbiftiop  had  an  intrreft  for  pp  years  dctermiBable 
on  his  life ;  the  inheritance  being  vefted  in  his  fon  Darey^ 
And  in  this  third  an  eftate  for  life  was  limited  by  the 
fettlement  to  Sarah  Roundell :  but  the  deed  recites  that 
no  furrender  could  be  made  of  fuch  third  part  to  the  ufe^ 
of  the  fettlement  by  reafon  of  the  then  minority  of  Darcy 
DatueSf  he  not  being  fpecifically  enabled  to  make  a  far* 
render  by  the  private  a<Sl  of  pjrliament  which  had  beea 
paflTcd  to  authorize  the  fettlement  during  his  minofityft 
Therefore  the  archbifliop  and  his  fon  Darcy  covenanted 
with  the  truftets  that  Darcy  Dawes  would  when  of  age 
furrender  this  i-3d  to  the  ufes  of  the  fettlement.  No  ^ 
fuch  furrender  however  was  ever  made.  As  to  the  other 
a-3d8i  the  fettlement  recited  that  Elizabeth  Pierrepoint 
had  purchaffd  her  lifter  Maria  Butler's  i-3d,  and  wa$ 
then  in  poflcflion  of  both.  Sarah  Roundell  {Lzdy  I^awes) 
continued  in  the  perception  of  i*3d  of  the  rents  of  thi« 
copyhold  till  her  death  in  1773*  Another  inftrumenj:  ^ 
proved  was  the  marriage  fettlement  in  1746  of  the  late 
I*ord  Harewood  (then  Edwin  Lofcelles)  with  Elizabeth^  ttie 
daughter  of  Sir  Darcy  DaweSy  in  which  it  is  recited  that 
the  faid  Elizabeth  was  entitled  to  certain  landft  (com- 
prifing  thofe  in  queftion}  partly  io  poCTciEoni  and  parti/ 
Vol.  X.  C^ji  .aptftap^ 


$86  CASES  iM  HILARY  T£ItM 

I  Bo9«        ttft&znt  on  t&e  death  of  Elh^leth  PurrtpwiU  and  hi 
.^         _,         part  alfo  ezpeAant  on  the  death  of  her  mother  Sawab^ 

Dob  tx  dera,      '  '^ 

MxLMxi*  Baru   widow  of  her  father :  that  ^he  faid  EKzabttb  Dawes  being 
Bbm&twsii.    then  under  age  and  ineapabk  of  making  a  fettlement,  it 

was  covenanted  that  all  her  faid  property  in  poileiEon  or 
reverfion  (hould  be  fettled  afterwards }  and  that  all  the 
property  mo?ing  from  either  party  (honld  be  altimately 
limited  on  failure  of  ifltie  to  the  furvivor  of  Mr.  and  Mrs. 
La/celles  xti  fee.     Thcfe  trufts  and  covenants  were  ac- 
cordingly carried  into  execution  by  a  fubfequent  deed  of 
the  a5th  of  O^o^/r  1750,  after  Mrs*  La/ceUes  came  of 
age,  when  iimilar  trufts  were  created.    Mr.  and  Mrs* 
Lafcelles  levied  a  fine  of  the  freehold  eftates  in  fettle- 
ment,  of  MuL  2^Geo\  2.,  and  in  1766  Mr.  LafceUa^ 
after  the  death  of  his  wife,  who  died  in  17641  but  during 
die  life  of  her  mother  Zarah  Lady  Dawes^  who  lived  til) 
1773,  wiis  admitted  to  the  copyhold  in  quellion,  by  an 
entry  which  ftated  that  he  claimed  to  be  admitted  to  aU 
Ae  three  portions,  by  virtue  of  the  fettlement  upon  his 
marriage  with  EJi±abith  Dawes s  the  habendum  on  fuch 
admiffion  being  to  Edwin  Lafielles^  furfuant  to  the  fid 
iharriage  fettlement*     It  appeared  from  the  accounts  of  a 
deceafed  (leward  of  the  manor  and  of  the  lands  in  quef- 
tion,  that  in  1770  he  had  charged  himfelf  thus:  '<  Golden 
Grtggt  (the  fteward)  Dr.  to  Edwin  Lafcelles  Efq.  and  Lady 
Dflwfx  (meaning  Sarah  Lady  Dawes)  for  rents  received  of 
C  Richards  (the  tenant)  a  year's  rent  41/.  to  Michaelmas 
1769,  two  thirds — Edwin  Lafcelles  Efq  ,  one«third*»Lady 
Dawes,  of  all  the  receipts." 

A  quedion  then  arofe  whether,  though  there  had  beem 
no  furrender  to  the  ufes  of  the  fettlements,  the  pofieflion 
of  Ed%9in  Lafcelles,  (the  late  Lord  Hcttewocd)  grounded 
upon  his  admiflion  in  1766,  were  not  at  any  rate  an  ad«^ 

I  verfe 
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verfe  poflcflion  to  the  plaintiflF's  claim,  as  to  the  a-sds^        1809. 
from  that  period,  and  as  to  the  other  third,  from  the  death        — — 

Doe  exdem. 

of  Sarah  Lady  Dawes  in  1773.     To  rebut  which  it  was  Milnbit,  Bart. 

alleged,  on  the  part  of  the  plaintiff,  that  the  late  Lord    Bixgh'twiii* 

Hare^vood  had  in  him  a  curtefy  efta'te  by  the  caftoro,  from 

the  death  of  his  wife  in  1764  to  his  own  death  in  17951 

which  would  have  been  a  good  defence  to  any  cjf flment 

brought  by  the  lefFor  of  the  plaintiff  as  heir  at  law,  or 

thofe  under  whom  he  claimed.    In  anfwer  to  i^hich  it 

was  infided  on  the  part  of  the  defendant,  that  in  order  to 

conftitute  a  right  to  an  eftate  by  curtefy,  it  was  in  all 

cafes  neceflary  for  the  wife  to  have  been  admitted  (a)  to 

the  copyhold  in  her  lifetime,  (which  fhe  was  not  in  this 

* 

inllance,}and  that  fuch  was  the  cufliom  of  this  particular 
manor :  as  to  which  the  evidence  ftood  thus*  The  ftew« 
^xd  of  the  manor  proved  that  tenancy  by  the  curtefy  of 
England  prevailed  by  cuftom  in  this  manor ;  but  that  in 
all  the  inftances  he  had  found  on  the  court  roils,  from 
whence  he  derived  his  knowledge,  the  wife  had  been  pre« 
vioufly  admitted }  though  there  was  no  known  diftin&ion 
of  that  fort ;  nor  did  he  know  of  a  huiband's  enjoying 
without  being  himfelf  admitted  after  his  wife's  death. 
And  he  produced  three  inft^tnces  from  the  rolls.  The 
firft  W2S  chat  of  Samuel  Payne^  who  was  admitted  in  03a^ 
ber  iy66  on  the  death  of  his  wife,  .who  had  herfelf  been 
admitted  in  December  1751.  The  fecond  was  from  an 
entry  of  the  7th  of  OQober  1 766,  which  recites  that  Sarab 
the  wife  of  Samuel  Clay  had  been  admitted  to  her  and  her 
heirs  i  and  that  (be  and  her  hulband  had  furrendered  to 
the  ufe  of  her  will :  an<l  at  this  Court  it  was  prefented 
thai  Sarab  had  died  feifed  of  the  prcmifesj  and  Samuel 

(«)  See  MviF  v«  jf/ht,  Mmi  271.  ind  1  JhJU  191. 
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1 809.        Clay  informed  the  Court  that  his  \vife  had  made  no  will, 
""""*         and  prayed  to  be  admitted  by  the  curtefy  of  England,  and 

Doe  t%  dem«  ^ 

MxLNCk,  Bart,  according  to  the  cuftom.    The  third  was  an  entry  of  the 
fiBjcHTwxN.     4th  of  September  I798|^by  which  it  appeared  that  Sufannab 

Harvey^  having  been  admitted,  had  died,  and  that  her 
/  hufband  was  admitted  tenant  by  the  curtefy  and  by  the  cuf 

torn.  The  fteward  alfo  faid,  that  it  did  not  appear  fiom 
the  rolls  whether  or  not  it  were  cflential  to  the  daina  of  a 
tenant  bv  the  curtefy  that  there  (hauld  have  been  ifliie 
born.  Upon  this  part  of  the  cafe  the  Ld.  Chief  Baron  con- 
fidered  that  the  previous  admiflion  of  the  wife  was  not 
necciTary ;  (he  admii&on  of  the  hufband  being»  as  he  con- 
ceived, analogous  to  an  admiflion  upon  a  defcent*  In 
neither  cafe  does  any  thing  move  from  the  lord,  or  any 
furrenderor}  and  the  curtefy  eftate  was  permitted  to 
obtain  by  reafon  of  the  inheritable  capacity  of  the  child 
when  born,  and  was  continued  in  the  perfon  of  the  hufband 
during  his  life }  and  the  want  of  admiflion  of  the  mother 
would  have  been  no  obje£lion  to  the  claim  of  the  child  to 
inherit  if  it  had  lived.  And  as  to  the  fteward's  not 
knowing  of  any  diftindlion  of  the  fort  contended  for;  the 
learned  Judge  conGdered  the  evidence  to  be  no  more  than 
this,  that  he  knew  of  no  reputation  in  the  manor  to  that 
cfFe£l :  and  the  i^Gt  of  admiflion  of  the  wives  in  the  three 
inftances  produced,  which  were  the  foundation  of  the 
(leward's  knowledge  on  the  fubje£t,  he  thought  of  little 
weight  \  as  in  the  greater  number  of  inftances  it  wouli 
happen  that  women  entitled  to  copyholds  would  be  ad- 
mitted, as  they  ought  and  were  compellable  to  be :  an4 
there  was  no  evidence  of  any  hufl:)and*s  claim  having  been 
rejefled  on  the  ground  of  the  non- admiflion  of  his  wife. 
And  the  mere  fad  of  the  three  hufl>ands,  in  the  inftances 
adduced,  having  been  admitted  after  the  death  of  their 

4  wivcS| 
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wives,  appeared  to  the  learned  Judge  not  to  have  fuffi-        1809. 
ciently  eftabliflied  that  qualifying  reftri£lion  to  form  a  part        *-— ^ 

DoK  ex  dent. 
of  the  Cu(lom«  Milnc*,  Bart. 

Another  objeAion  was,  that  the  feifin  of  Mrs.  Lafceilef  BuoHTwiif. 
was  not  fufficiently  proved,  inafmuch  as  the  earlielt  re* 
ceipt  of  rent  proved  was  in  1770,  for  a  period  fubfcqurnt 
to  her  death  in  1764*  But  the  Ld.  Chief  Baron  thought 
that,  as  the  legal  tntereft  in  this  eftate  defcended  upon  Mrs* 
LafcelUs  upon  the  death  of  her  father  Sir  Darcy  Dawes  in 
1732  as  to  T-3d,  and  as  to  the  other  2-3ds»  on  the  death 
of  Elizabeth  Pierrepoitti  in  1758,  and  that  the  fteward  of 
the  eftate  had  been  long  dead ;  and  that,  as  there  was  no 
proof  that  the  rents  had  been  paid  to  any  other  perfon ; 
fuch  payment  in  1770  was  reafonable  evidence  of  the  re- 
ceipt of  prior  rents  by  Mr.  LafcelUs  in  the  lifetime  of  his 
^fe,  and  was  reafonable  evidence  alfo  of  the  perception 
of  i»3d  part  of  them  by  Sarah  Lady  Dawes.  That  at 
law  the  trufts  of  the  fettlement  of  Sarah  Lady  Dawes  in 
1723,  and  of  that  of  1746,  could  not  be  adverted  to,  as 
they  created  intercfts  purely  eqiiitable»  and  no  furrenders 
had  been  made  to  the  ufes  of  either  of  them:  and  there- 
fore the  only  point  for  confideration  at  1  jw  was  as  to  the 
courfe  of  detcent  of  the  three  undivided  parts  of  the 
copyhold.  With  refped  to  the  i-3d  to  which  Maria 
Butler  was  admitted  in  171 2,  and  which  was  purchafed 
of  her  before  1723  by  Elizabeth  Pierrepoint  herfifter; 
and  with  refpeft  to  the  i-3d  to  which  Elizabeth  Pierre^ 
point  herfelf  was  admitted  at  the  fame  time ;  it  feemed 
clear  that  thofe  two  portions  had  defcended  upon  their 
nephew  Sir  Darey  Dawes ^  and  from  him  upon  his  daugh- 
ter Mrs.  Lafcelles  \  and  her  huiband  Mr.  LafcelUs  having 
had  iflue  inheritable  by  her,  the  learned  Judge  thought 
would  have  entitled  him  to  admiffion  as  tenant  by  the 

Q^q  3  curtcfyt 
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1809.        cvrtefyi  if  the  ehje&ions  made  on  the  part  of  the  defend- 

'  ant  were  not  well  founded  \  and  that  upon  the  expiration 

]MiLNER»  Bart,  of  the  hufband  8  curtefy  eftate  by^his  death  in  1795  with- 

Baic^^tN*    ^^^  iffne^  the  legal  eftate  defcendcd  upon  Sir  IVUHam 

Milner  a8  heir  of  Eiizabetb  Lafcelhs. 

But  it  was  ui-ged,  that  the  defendant  was  at  all  events 
entitled  to  a  v^erdiA  for  the  remaining  third>  to  whidi 
t tanas  Lady  Dawes ^  the  common  anceftor  of  all  thefe 
partiesj  was  admitted  in  17 12,  and  in  which  Sarab  Lady 
Paives^  the  wife  of  Sir  Darcy^  had  an  equitable  Entered 
for  life  under  her  marriage  fettlfmenr,  which  ter* 
minated  with  her  life  in  1773 }  and  of  which  Mr.  La/^ 
($lle$  had  an  adverfe  po^effion  commencing  upon  bis  ad- 
sniflion  to  the  entirety  in  1 766.  But  the  Ld.  Chief  Barea 
was  of  opinioni  that  a$  no  furrender  had  been  made  to 
the  ufes  of  that  fettlemenc,  be  ^rould  not  at  law  take  no- 
tice of  the  equitable  agreement  which  the  parties  had 
thought  fit  to  execute  by  handing  over  to  Zarab  Lady 
Dawis  the  rents  and  profits  of  this  T-3d  during  her  bfc 
^hat  upon  the  dpath  of  ^ir  I>arcy  Dawes  in  173^1  to 
whom  the  legal  intereft  of  this  third  had  defcended  from 
bis  motheri  it  alfo  defcended  on  his  only  child  Mrs.  Laf* 
felUs,  and  that  het  huSband  had  alfo  b^^omc  entitled  to 
9  curtefy  eftate  in  thi^  thirds  as  well  as  in  the  two  othei 
thirds. 

It  was  then  contended  for  the  defendaoti  that  a  releafe 
from  thofe  under  whom  Sir  ff^nu  Milner  claimed  ought  to 
be  prefumed  after  fo  long  a  time.  But  the  Ld.  Chief  Baron 
was  of  opinion,  that  although  Mr.  Lafcelles  had  in  fa£^ 
been  admitted  by  the  lord  upon  a  title  purely  equitablcy 
and  if  that  had  been  his  only  title,  his  poflefljon  rauft  have 
been  confidered  as  adverfe ;  as  an  equitable  title,  was  to 
that  purpofe  no  title  whatever  \  yet  as  it  appeared  to  him 

•  that 
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that  the  legal  title  in  all  the  three  portions  had  centered         iSop. 

in   Elizabeth  Lafcelles  Lady  Harewood^  a  curteff  cftattf 

accrued  to  her  hufband  in  the  whole;  and  that  iiopre«  Milnb*,  Bartt 

fumption  could  take  pUce  of  his  pofieffing  the  eftate  by    Buohtwik. 

virtue  of  a  releafe  grounded  on  fome  other  title.     And  M 

on  the  other  hand  he  were  to  be  confidered  as  having 

been  in  pofleffion  ad?erfely  for  above  ao  years^  he  did 

not  require   the   aid  of  any  fuch  prefijimption  for  his 

defence. 

Upon  the  whole  the  learned  Judge  was  of  opinion^  ^ 

that,  difmifling  the  con  fi  deration  of  all  equitable  intereft$ 

not  grounded  on  any  furrender,  fo  as  to  clothe  the  truf* 

tees  with  the  legal  eftate,  the  legal  inheritance  of  th6 

three  undivided  parts  to  which  Sir  Darcj  Dawes  (in  right 

of  his  mother  Prancit)  Maria  Butler  and  EHzabetb  Pierre^ 

point  were  admitted  in  I7i2»-  centered  firft  in  Elizabeth 

Lafcelles f  (Lady  Harewaod;)  that  her  hufband  became^ 

tenant  by  the  curtefy  according  to  the  caftom  of  thi 

manor;  ai>d  that  by  his  di^ath  in  179$  the  fame  became 

irefted  in  the  prefent  lefibr  of  the  plaintiff  as  heir  «t  law 

of  Lady  ffarenvood*     And  he  was  alfo  of  Qpinign,  that 

pofleflion  on  the  part  of  her  hufband  fpr  more   than 

90  yearsj  in  order  to  bar  the  leflbr  of  the  plaintiff,  ought 

fo  have  been  an  adverfe  poffeflion  only :  but  that  if  there 

were  in  him  a  good  legal  title,  which  would  have  fur* 

niflied  a  clear  defence  to  any  eje£]tment  brought  againft 

him  during  his  life,  no  laches  could  be  imputed  tp  the    . 

party  in  whomth^  fee  itfted,  for  not  having  proceeded 

before  the  expiration  of  20  year^,  or  at  any  time  before 

the  death  of  the  tenant  by  the  curtefy.    And  on  this  di^^ 

fcQion  a  verdict  paffed  for  the  plaintiff. 

9^%  A  A  «>?▼ 
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licg*^  A  new  trial  was  moved  for  in  la  ft  Michaelmas  term,  in 

Dot  rx  dem.     ^'^^'  ^^  ^^'^^^  '^6  Opinion  of  the  Court  upon  thcfc  federal 

^'^^Ta'Jifi^^   points,  againft  which  Shepherd  Scr'}^.^  Garrow,  Lowes^ 

BtUar^iF.    and  Pitcaintf  (hewed  caufe  in  this  term  ^  and  The  Attorn 

nej'Generaly  Marryat^  and  Gurney  were  heard  in  fupport 
of  the  rule^  in  the  abfence  of  Lord  EUenborough  who  was 
indifpofed.  The  Court  took  time  to  confider  of  iheif 
judgment,  whieh  was  now  delivered  bj 

6rosf  J.  This  sKftih  an  eje£iment  for  certain  copy^ 
bold  premifcs  in  EJfex^  which  was  tried  before  the  Lord 
Chief  Baron  at  the  laft  aOizes  at  Chelmsford^  in  which  a 
terdi£t  was  fcund  generally  for  the  plaintiflF.  A  rule  was 
obtained  in  Mich^^elmas  term  laft  on  behalf  of  the  defend- 
ant, to  ftiew  caufe  why  there  fliould  not  be  a  new  trial. 
The  matter  came  on  to  be  argued  on  the  fecond  day  of 
this  term,  in  the  abfence  of  my  Lord  Chief  Juftice.  By 
the  report  it  appeared  that  the  leifor  of  the  plaintiff 
claimed  as  heir  at  law  of  Mrs.  Lajcellut  who  was  heir  at 
iaw  of  Sir  Darcj  Dawe^^  Maria  But/er,  and  Blistaheth 
fitrrepoftU  who  had  been  admitted  to  thefe  premifes  in 
I7i2,tQ  hold  to  them  and  their  heirs,  and  which  premifes, 
oh  their  deaths,  defcended  to  Mrs.  Lafcelles  as  tb^ir  heir  at 
lawi  But  no  admiOion  to  the  premifes  in  queftion  ap* 
{learcd  on  the  court,  rolls  from  the  time  of  the  admiffion 
fif  Sir  jyarcy  Dawes,  Maria  Butler^  and  BUxabeth  Pierre- 
fant\  in  1712,  down  to  the  year  1766^  when  Mr.  Lafceiles 
^z%  admitted  to  the  premifes,  to  hold  to  him  and  his 
})eirs}  and  afterwards,  in  1807  or  i8o8,  the  kfibr  of  the 
|)Iaintiff  was  admitted  to  the  fame  premifes.  Mrs.  Laf- 
ttlles  died  in  1764,  Ipfiving  her  hufband  Edwin  Lafceliei^ 
j^fterw;itds  Loi^^  Har^v^ood^  her  furyivipg,  and  having  had 

iffW 
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ifiue  by  him  a  daughter,  who  had  died  within  a  year  after        iSoq. 
her  birth.    Lord  Harnvood  \iscd  till  1795.  — — 

On  the  part  of  the  defendant}  who  claimed  under  the  Milnk^  Bart, 
prefent  Lord  Harewood^  it  was  contended,   I  ft,  that  here    BmioHTwiM* 
had  been  an,-  adverfe  pofleflion  from  the  death  of  Mrs* 
Lafcelles  in  1 764,  upwards  of  40  years.     To  this  it  was 
anfwered,  that  by  the  cuftom  of  the  manor  the  hufband 
was  entitled  to  hold  the  copyhold  tenements  of  his  wife^ 
after  her  death,  for  his  life,  in  the  nature  of  tenant  by  the 
curtefy  \  and  that  Lord  Hdrexvood  having  furvived  his  wife^ 
and  lived  till  1 795,  there  was  no  pofleflion  adverfe  to  the 
title  of  the  leflbr  of  the  plaintiff  till  after  that  time  \  in* 
«fmuch  as  the  heir  at  law  of  Mrs*  Lafcelles  could  not  re* 
cover  the  pofleflion  of  the  premifes  while  her  hufl>and*s 
eftatQ  by  the  curtefy  exifted.     And  to  prove  the  cuftom 
of  the  manor  as  to  the  right  of  the  hufl>and,  in  the  nature 
of  tenant  by  the  curtefy,  three  entries  were  read  from  the 
court  rolls  :   the  firft,  an  admiiGon  of  Samuel  Payne  in 
OBober  1766,  on  the  death  of  his  wife,  who  had  been 
herfelf    admitted    in   December    1751*       The    fecond, 
of  the  7th  of  OHober  1766,  which  recited  that  Sarah  the 
wife  of  Samuel  Clay  had  been  admitted  to  her  and  her 
hpirs,  and  that  ftie  and  her  huft>and  had  furrendered  to^ 
the  ufe  of  her  will :  and  it  was  prefented  that  Sarah  had 
died  feifed  of  the  premifes }  and  Samuel  Clay  informed  the 
Court  that  his  wife  had  made  no  will,  and  prayed  to  be 
admitted  by  the  curtefy  of  England  and  according  to  the 
cuftom.     The  third,  of  the  4th  of  September  1 798,  by 
which  it  appeared  that  Sufann^p  Harvey f  having  been  ad- 
mitted, h;id  died  i  and  that  her  hu(band  was  admitted 
tenant  by  the  curtefy  and  by  the  cuftom.    To  this  evi« 
flcnce  of  the  cuftom  it  was  obje£led  on  the  part  of  the 
defendant,  t)iat  it  ?pp9are4  froo^  t)ie  t|irce  entries  above 

.  ftatedj 
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ftatcd,  that  the  wife  had  been  previoufly  admitted  ;  and 
as  there  w%s  no  evidence  of  the  cuftom  but  thefe  entries 

Dot  ex  dem. 

MiLMBBy  Bart,  on  the  rolls,  there  did  not  appear  any  cuftom  for  the  haf- 
BmicjiTwiK.    ^^^^  to  enjoy  as  tenant  by  the  curtefy^  except  where  the 

wife  had  been  in  her  lifetime  admitted  ;  which  was  not 
the  cafe  here,  as  Mrs.  Lafcelles  had  never  been  admittedi 
and  therefore  her  hufband  could  not  bring  himfclf  witbia 
the  cuftom.  But  we  think  on  this  point,  that  the  ad- 
anifCon  of  the  wife  is  not  a  neceflary  ingredient  by  the 
cuftom  to  entitle  the  hufband  to  hold  for  his  life,  in  cafes 
where  the  title  of  the  wife  is  complete  without  admiifion 
by  the  general  law  of  copyholds ;  as  is  the  cafe  where  her 
tide  is  as  heir ;  in  which  cafe  any  perfon  may  derive  titltf 
through  her  by  operation  of  lawj  without  ac^ittance  i 
and  the  title  of  the  hufband  is  by  operation  of  law.  la 
the  prefent  cafe  Mrs.  Laf{:eUes*t  title  was  as  heir  to  the 
three  coparceners :  her  title  was  coipplete,  without  ad* 
oniffion,  to  all  purpofes,  except  as  againft  the  lord,  with 
refpeA  to  his  right  to  his  fine:  and  therefore  we 
think  that  the  entries  given  in  evidence  were  fufficient  to 
fupport  the  cuftom  of  tenancy  by  the  cortefy,  without  the 
qualification  of  admittance  of  the  wife,  ihafmuch  as  her 
title  was  fuch  as  not^to  require  admittance  to  perfed  it. 

The  plaintiff  then,  proved  in  evidence  the  accounts  of 
a  former  fteward  of  this  eftate  in  1770,  nowdeceafed, 
in  which  he  charges  himfelf  thus ;  <<  Golden  Griggs  (the 
»**  fteward)  Dr«  to  Edwin  Lafcelles  Efq.  and  Lady  Daxves^ 
**  for  rents  received  of  C.  Richardfin  (the  tenant)  a  yeai^f 
<<  rent  42/.  to  Afichaelmas  1769. — ^Twb^ thirds,  Edwin 
«  Lafcelles  Efq.— one-third.  Lady  Dawes."*  This  Lady 
Dawes  was  the  mother  of  Mrs.  Lafcelles  s  to  which  Lady 
Dawu  a  life  eftate  had  been  limited  on  her  marriage  in 
one  third  part  of  the  premtfes  in  queftien  3  bfit^  for  want 
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jof  afurrenderi  the  limitations  of  chat  fettkment^  as  to        1899. 
the  copyhold  part,  were  not  valid  at  law.     And  on  this     do»  ex  dem. 
evidence  it  was  contended  for  the  defendant,  that  al-   Milwi*,  Bart. 
.though  it  afforded  fair  ground  for  the  jury  to  find  Mrs.    BaicMTwtiif 
f^afcelUs  in  her  lifetime,  and  afterwards  Mr.  LafceUes^  in 
pofleffion  of  two-thirds  of  the  premi&s  till  his  deaths 
by  receipt  of  two-thirds  of  the  rents  and  profits  ^  yet  it 
(hewed  therp  out  of  podeffion  of  the  remaining  one-third^ 
pi  which  Lady  Dawes  was  in  pofleffioni  which  pofieflion 
was  adverfe  to  the  leflbr  of  the  plaintiff.     And  that  at 
all  events 'therefore  the  defendant  is  entitled  to  a  verdid 
\n  his  favour  as  to  this  one -third.     But  on  this  point  ,we 
think  that  nc^  diilin£lion  caQ  be  made  between  the  a^jds^ 
and  the  1  -sd ;  for  the  payment  of  the  i*3d  of  the  rents^ 
^eing  made  to  Lady  Davtes  under  her  equitable  title  by 
^he  fteward  of  the  whole  eftate,  mud  be  conCdered  as  a 
paynient  made  to  her  by  the  order  Hnd  with  the  confent 
/    of  the  perfon  entitled  at  law  to  the  whole,  in  confidera« 
tion  of  the  equitable  claim,  that  is,  by  Mrs.  Lafctlla  in 
|ier  lifetime*   and  Mr.  Lafcelles  after  her  death;   and 
amounts  to  the  fame  thing  as  if  they  had  received  the 
whole  rent,  and  afterwards  paid  i-3d  to  another  perfon 
to  whom  they  had  by  an  inftrument  not  valid  in  law 
agreed  to  pay  it.  ' 

The  third  objedlon  made  by  the  defendant  to  the 
the  plaintiff's  title  to  recover,  is  that  here  was  ground  to 
prefume  a  releafe  from  Sir  Wm.  Milner^  or  fome  per«^ 
fon  under  whom  he  claimed :  and  it  was  corredly 
(lated  at  the  bar  that  although  copyhold  premifes  can 

• 

only  pafs  by  furrender,  and  not  by  releafe,  yet  that  a 
releafe  given  by  a  perfon  claiming  title  to  a  perfon  in 
adual  poffeiEon  will  ^xtinguifh  fuch  releafor's  title  or 
claim :   and  that  in  this  cafe  Mr.  LafcMes  having  been 

■ 

tflttally  admitted  tenant  oa  the  court  rolls  in  1 766,  and 


/.  >. 
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1809.         in  pcfTrlTion  of  the  ellate,  was  capable  of  taking  a  rcleafe 

•"■^^         from  the  Icflbr  of  the  plaintiff.  Sir  Wm,  Milntr^  or  from 
Doe  tx  dcm.  ,  ,  ,        , 

Mil  NEK,  (art.   his  grand£ather,  who  furvived  his  father  and  died  m 
Bki«h'twisi.     1782.     On  this  point,  however,  we  do  not  fee  fuflScient 

ground  for  prefuming  fuch  releafe  :  for  Sir  Wm.  Milner^ 
the  grandfather,  died  during  the  continuance  of  the  eftate 
by  curtefj  of  the  late  Lord  Harewood^  during  which  time 
the  grandfather.  Sir  IFm.  MUmry  could  not  have  fet  up 
any  claim  to  the  pofleffion  of  this  eftate :  and  from  the 
death  of  the  late  Lord  Harevmd  to  the  prefent  time  xht 
title  has  been  in  the  prefent  leffor  of  the  plaintiff,  from 
whom  a  releafe  (hail  not  be  prefumed,  efpecially  when 
he  might,  by  proceedings  in  equity,  be  called  on  to.dif- 
cover  whether  fuch  releafe  were  ever  executed  by  him. 
We  therefore  think  that  the  verdid  in  favour  of  the 
plaintiff  for  the  whole  is  right,  and  that  the  rule  for  the 
Bcw  trial  ibould  be  difcharged* 


END  OF  HILARY  TKRH. 


AN 


AN 


INDEX 


OP    THE 


PRINCIPAL    MATTERS. 


■O 


ABATEMENT. 

,NB  indi6led  for  a  mifderoeanor 
may  plead  ID  abatement  a  mif- 
nomerof  his  furname,  Shaktptar  for 
Sbakefpeturt ;  which  (hall  not  be  taken 
for-  idem  fonans:  and  the  plea,  con- 
cluding with  fraying  judgment  of  the 
Jaid  indiflmenty  and  that  he  may  not 
bt .  comfellid  to  anfnutr  the  fame,  is 
good.  The  King  v.  Shake/peare^  T. 
48  C.  3.  ^      ^      83 

2.  In  abatement  the  Coort  will  give  no 
other  than  the  proper  judgment 
prayed  for  by  the  party  ;  but  in  the 
cafe  of  pless  in  bar,  the  Court  will 
give  that  which  appears  to  them  to 
be  the  proper  judgment  upon  the 
whole  record,  whether  regularly 
prayed  for  or  not.  ih, 

2 .  A  plea  of  ancient  demefne  was  per. 
mitted  to  be  filed  de  bene  tffc  within 
ihc  four  firft  days,  pending  a  rule 
nifi  for  permifllon  to  allow  the  ple» 
(biiied.  Doe  dem.  Morton  v.  R^^e^ 
//.  49G  3.  523 

ACCOUNT  STATED. 

Sit  AsSUMPSITi  2. 


ACTION  ON  THE  CASE. 
See  Pleading^  14* 

ADMIRALTY, 
See  Assumpsit,  4. 

The  Vice^ Admiralty  Courts  abroad 
have  no  authority,  upon  the  mert 
petition  of  the  captain  of  a  (hip 
bound  on  a  foreign  voyage,  to  de* 
oree  the  fale  of  fach  (hip,  reported 
upon  furvey  not  to  be  fea-worthy^ 

.    or  repairable  fo  as  to  carry  the  cargo 
to  its  place  of  deftination,  but  at  an 
cxpence  exceeding  the  value  of  the 
(hip  when  repaired*     Nor  does  it 
appear  that  the  mailer  has  any  orl' 
ginal  authority  xo/ell  ihe  fliip  under 
fuch  circumdances,   and  to  put  an 
end  to  the  adventure  by  fuch  difcre- 
tionary>  a6l  of  his  own,   when  he 
might  in  fa6t  have  repaired  the  (hip 
and  continued  the  voyage.   But  fnp* 
pofinghe  has  fuch  authority  exercifed 
booi  fide  in  a  cafe  of  recefiity,  ttill 
the  vefTel,  fubfifting  as  fucn,  and  ca« 
piible  of  being  ufed  for  the  purp«  fes 
or  navigation,  and  fo  ut'ed  in  fa£k 
after  fome  repairs  on  the  fpot,  can 
only  4>e  conveyed  by  the  captain  ia 

the 


$9$    ADMINISTRATOR,  &c. 

the  form  prefcribed  by  the  regifter 
Ads  t  and  the  requifites  of  thofe  afis 
^  not  having  been  complied  with,  the 
fale  in  queftion  yas  held  to  transfer 
no  property  to  the  vendee.  Heiii 
V.  Darbj,  T.  48  6.  3.  143 

ADMINISTRATOR    AND   EXE- 
CUTOR. 

i.  ^dminiftratorsdVcJaringin  trover  on 
a  pofledion  of  the  goods  by  their  in« 
tellatf ,  and  aconverfion  in  their  own 
lime,  and  being  nonfuiced,  are  liable 
to  colls ;  for  thtf  faft  of  their  pof- 
feflion  is  immaterial ;  «nd  they  may 
fae  in  their  Own  right.  Heliis  v. 
Smith,  Ms  49  G.  3.  293 

24  A  coanc  in  covenant,  charging 
the  defendants  as  executors  for 
breaches  of  covenant  by  their  teHa- 
tor  as  !eiree«  who  had  covenanted 
for  himfelf,  his  executors,  and 
affigns,  may  be  joined  with  another 
count,  charging  them  that  after  the 
teftacor's  death,  and  their  proving 
the  will,  and  during  the  term,  the 
demifed  premifes  came  by  afilgn- 
ment  to  one  D.  A.,  againft  whom 
breaches  were  alleged  \-  and  con- 
cluding that  fo  neither  the  teflator, 
nor  the  defendants  after  his  death, 
nor  £>.  if.  fince  the  alignment  to 
him,  had  kept  the  faid  covenant,  but 
had  broken  the  fame.  And  pleoe 
adminiftraverunt  may  be  pleaded  10 
both  counts-     IS^'il/on  v.  ^tgg^  M* 

49^-3-  3»3 

3*  It  is  not  enough  for  the  executor  of 

an  executor,  fued  for  breach  of  cove- 
nant made  by  the  original  teftator, 
to  plead  plene  adminiftravit  of  all 
the  goods  and  chattels  of  the  ori- 
ginal telUtor  at  the  time  of  his  death 
come  to  the  hands  of  the  defendant. 
Ice.  without  aUb  pleading  plene  ad- 
.  miniftravit  by  the  firft  executor  ;  or 
at  lead  that  he,  the  fecond  executor, 
had  no  alTets  of  the  firft  ;  fo  as  to 
ihew  that,  be  had  no  fund  out  of 
«vbich  any  devallavit  by  the  firft  cx- 


APPEAL. 

ecQtor  could  be  made  good.     WtUi 
V4  FyJtll,  M.  49  G,  3-  315 

A  FFID  AVIT  io  bold  to  haiL 

An  affidavit  to  hold  to  bail,  itating  that 
the  de^ndant  was  indebted  to  tbe 
plaintiffs  fo  much  for  intereft  nnoney, 
under  and  by  virtue  of  an  agreetunti 
is  not  fofficient.     Brook  v.  Trtfi,  A/. 

49  ^-  3-  35^ 

ANCIENT  DEMESNE. 

5/tf  ASifiTEUENT,  3^ 

ANNUITY. 

The  grantor  of  an  annuity  and  Lb 
furetieS  having  given  their  joint  and 
feveral  bond,  whereby  they  boond 
themfelves^  their  heirs,  executors, 
and  ad  mini  (Ira  tors/ to  fecure  the  an« 
nuity;  a  memorandum  Hating  ge- 
nerally that  they  bnamt  hcund  to  the 
grantee,  &c.  though)  it  may  be  good, 
without  dating  that  they  became 
jointly  and  fixerally  boBnd,  as  not 
being  inconfifient  with  the  extent  of 
their  obligation;  yet  is  bad,  for  the 
omilTion  of  Dating  the  extect  of  the 
fecurity  in  refpedl  to  their  heirs; 
thefe  not  being  bound  as  perfonal 
reprefentatives  are,  without  being 
named.  Hor^eod  v.  VndirhiUt  T, 
48  G. 3.  133 

APPEAL. 

Though  an  appeal  againft  an  order  of 
removal  has  been  entered  and  ad* 
journed  once  by  virtue  of  the  Aat. 
9  G,  1.  r.  7.  yi  8. ;  and  though  the 
juftices  in  fcllions  have  a  difcretion* 
ary  power  to  determine  whether 
reafonable  notice  has  been  given  of 
the  appellant's  intention  to  proceed 
on  the  trial  of  fuch  adjourned  ap- 
peal ;  yet  if  they  difmifs  the  appeal 
at  fuch  adjourned  fcilionfy  without 
bearing  it,  on  the  ground  that  they 
have  no  authority  to  try  it  for  want 
of  a  fufBcient  length  of  notice  to  the 

lefjpoft- 
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refpondents,  according  to  a  new  rule 
of  practice  promulgited  two  feflions 
before*  but  then  fir  ft  aAed  upon, 
and  «khich  was  not  known  to  th? 
appellant's  attorney,  who  had  given 
.  the  former  afual  notice;  this  Court 
will  grant  a  mandamus  to  the  (e(^ 
fions  to  enter  continuances  and  •hear 
the  appeal.  Thi  King  v.  T&i  Ju/* 
iicis  offVihJbin,  M.  49  G.  3.     404 

ARREST  OF  JUDGMENT, 
d^/ Pleading*  14* 


ASSUMPSIT. 

t.  A  wageriog  contraft  for  50  guineas, 
that  the  plaintiff  would  not  marry 
within  fix  years*  is  prima  facie  in  re^ 
ftraint  of  marriage*  and  therefore 
void;  no  circumllances  appearing  to 
ihew  that  fuch  reftraint  was  prudent 
and  proper  in  the  particular  inftaoce. 
Hartlty  v.  Rici,  T.  48  G.  3.  22 

a.  A  cullcdlor  or  renter  o*  turnpike 
tolls,     though    illegally   appointed, 
without  the  torms  prefcribcd  by  the 
aA  of  parliament,  may  Hill  recover, 
upon  a  count  for  an  account  dated, 
the  amount  of  the  tolls  for  which  he 
had  credited   the  defendant  pafling 
through  the  gate  ;  no  objeftion  be- 
ing made  to  the  plaintiii  's  title  by 
the  truftces  or  creditors  of  the  turn- 
pike.    And  the  plaintiff  having  (cnt 
to  the  defendant  an  account  of  the 
tolls. doe*  who  not  long  after  fent  5/. 
inclofed  in  a  letter  to  the  plaintiff*  in 
which  he  flatcd  that  (he  ihould  have 
the  remaindir  next  week,  is  evidence 
of  fuch  an  account  flated*   and  a  re- 
cognition of  the  inteilate's  title  to 
be   accounted   with    for   the    toils. 
Piae9ck  V.  HarriSf  y.  48  G.  3.     104 
3.  The  authority   of  one  pat  tiler  to 
bind  another,  by  figning  bills  of  ex- 
change  and  promiffory  notes  io  their 
joint  names*  is  only  an  implied  au- 
thority* and  may  be  rebutted  by  ex- 
prefs  previous  notice   to  the  party 
takiog  fych  fecuriiy  from  one  of 


them,  that  the  other  would  not  be 
liable  for  it.  And  this,  though  it 
were  reprefented  to  t^he  holder  by 
the  partner  figning  fuch  fecurityy 
that  the  money  advanced  on  it  was 
raifed  for  the  porpofe  of  being  ap- 
plied to  the  paynnentof  partnerfhip 
debts  ;  and  though  the  greater  part 
of  it  were  in  fa^l  fo  applied.  Nor 
can  he  recover  againft  the  other 
partner  the  amount  of  the  fum  fo  ap-t 
plied  to  the  payment  of  the  partner* 
(hip  debts  againfi  fuch  notice.  Lord 
yifccunt  Gaiiivay  v.  Mathenjj  and 
Another ^  M,  4^()  G.  ^,  264 

4    Where  in  a  charter-party  freight 
was  to  be  paid  at  io  much  per  ton« 
on  a  right  and  true  dilivery  of  the 
homenjoard^hound  cargo ^  from  Hondu* 
ras  Bay  to  Lomtlon ;  and  the  fhip  and 
cargo,  after  capture  and  re-capture, 
having  been  wrecked  at  St,  Kitts, 
into  which  they  were  carried  by  :he 
re-captors,  a  faleof  the  cargo  was 
dircdted  by  the  vice- admiralty  court 
there,    on    the  application   of  the 
mailer  adiing  bona  fide  for  the  h*i» 
nefit  of  all  concerned,   but  without 
orders  from  any ;  and  the  proceeds 
of  the  fale  were  remitted  to  the  fhip 
OM^ners.     Held    that    the    freighter 
might  recover  fuch  proceeds  in  af- 
fumpfit  for  money  had  and  received, 
withoiit  allowing    freight  pro   rata 
itinert^.    For  fuch  form  of  a^ion  for 
the    proceeds  of  an   illegal  fale  of 
good^  is  only  a  waver  of  any  claim 
for  damages   for   the   tortious  act ; 
taking  the   adlaal   proceeds  of  the 
fale  a«  the  value  of  the  gooda,  (fub- 
je£t  to   the  legal   conlequences  of 
confidering  the  demand  as  a  debt; 
which  admits  of  a  itx-offy  &c.)    but 
does  not  recognize  the  right  of  the 
vendor  fo  to  convert  the  goods.  And 
here  the  ad)  of  converfion,  (for  fucK 
it  mufl  be  taken  to  be)  being  mado 
by  the  mafler»  who  is  the  general 
agent  4>f  the  fhip-owners  ;  (and  not, 
ab  in  Bailiie  v.  Modigliani,  by  theadt 
of  a  court  of  coiopeteBt  jurifdidi  n,) 

was 
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BANKRUPT. 


was   unlawful,   and  difcharged  the 

claim  of  the  (hip- owners  for  freight 

pro  rata  itineris.     Hunttr  v.  Prin" 

fep^  M.  49  G.  3.  378 

5.  But  the  plaintiiF  could  not  recover 
i^ainft  the  fi)ip-ownei8«  upon  fpecial 
counts  franaed  upon  the  biJJs  of 
lading  figned  by  the  nnafter ;  as  well 
becaofe  they^  cobtaincd  exceptions 
6(  the  very  periU  by  which  the  lofs 
happened  ;  as  becatufe  the  defend- 
ants^ 'having  expref'Iy  contraded 
with  the  plaintilF  under  feat,  could 
not  be  charged  in  refpe^  of  the 
fame  fubjedl  matter  by  a  contract 
not  under  feal«  and  figned  by  their 

.  mailer  ovly,  and  not  by  cbemrelves* 

6.  Under  an  agreement  !b  the  natore 
of  a  charter-party,  whereby  the 
plaintlfFlet  his  Ihip  to  freight  to  the 
defendants  on  a  voyage  from  SbitUs 
to  Lifiofit  with  convoy  ;  the  freight 
to  ht  ptud  OH  right  itlimirtf  of  the 
xargo ;  the  fliip  hiving  Jailed  from 
ShiiUs  with  her  cargo,  and  joined 
convoy  at  FerJ/mouth ;  and  after 
being  detained  near  a  month  off 
JLjmingtp^t  her  failing  orders  being 
recalled  by  the  convoy,  in  confe- 
<<)uence  of  the  occupation  ^i Portugal 
iby  the  enemy ;  and  the  defendants 
have  refufed  to  accept  the  cargo  at 
Portfmoutbp  to  which  the  ihip  re- 
turned, it  was  unloaded  by  the  plain- 
tiiF,  after  notice  to  the  defendant, 
and  then  was  fold  by  confent  of  both 
parties  without  prejudice,^  held  that 
•the  plain  tiiF  could  not  recover 
freight  pro  rata,,  or  demurrage. 
Uddard  v.  Lopei^  H,  49  ^.  3.    ^z6 

^..  The  mafler  and  the  freighter  of  a 

veiTel  of  4C0  tons  having   mutually 

agreed   in   writin)?^   that   the   ihip, 

being  fitted  for  the  voyage,  iboutd 

proceed  to  St,  Ptterjbyrgb,  and  there 

load  from  the  freighters'  fadlor  a 

complete  cargo  of  hemp  aad  iron, 

and   proceed    therewith  to   London^ 

and    deliver    the    fame»   on   being 

.paid  freight^  &c.:  J^eld  that  the 


mailer,  after  Caking  in  at  Sti  P, 
about  half  a  cargo,  having  failed 
away  apon  a  general  rttmonr  of  a 
hoilile  embargo  being  laid  on  Britijb 
ihips  by  the^<2^a«  government,  was 
liable  in  damages  to  the  freighter 
for  the  ihort  delivery  of  the  cargo ; 
though  the  jury  foond  that  headed 
bona  fide,  and  under  a  reifonable 
.  and  well-grounded  apprehenfion  at 
the  time;  and  s  hoftile  embargo 
and  fetzure  waa  in  faS,  laid  00  fix 
4  weeks  afterwards.  Atkimfom  v.  Rii- 
chii,  H.  49  G.  3.  530 

ATTACHMENT. 
Sg€  Insolvent  DasToa,  i« 

BAIL  IN  ERROR. 

Bail  in  error  is  not  nec^flary  upon  the 
ilat.  3  yac.  f .  r.  8.  in  debt  on  bond 
conditioned  for  the  payment  of  mo- 
ney, and'eJfo for  pirformimg  cpvenaM 
in  a  m§rtgagi  deed,  Butltr  v.  JSr^/^- 
fiiU,  M.  49  G.$,  4p7 

BAIL-BOND. 

Where  the  principal  furrendeVed  to  tbe 
gaoler  at  the  county  gaol*  in  di^ 
charge  of  his  bail  to  the  (heriff,  be- 
fore 12  o'clock  on  the  firil  day  of 
term,  being  the  reiurc-Jay  of  tke 
writ,  and  the  under-iheriflF  fignifiei 
his  aiTent  to  the  furrender  by  retaro 
of  poit  the  next  day,  at  thje  diftaoce 
of  1 7  miles ;  held  fuAcient  to  dif- 
charge  the  baiUbond,  of  which  tbe 
plaintiiFhad  taken  an  afiigomentaf- 
terwardar,  with  notice  of  fuch  ibr- 
render.  Plimfum  v.  HowiU,.  7*. 
48  G.  3*  ^  IQO 

BANKRUPT. 

i.  A  new  aifignee  of  a  bankrupt  tnay 
fue  in  debt  upon  a  judgment  reco- 
vered by  a  former  aifignee,  drfplaccd 
by  the  Lord  Chancellory'  which 
judgment  was  *'  for  damages  f»*f- 
iaincd,    for  iojurics  commuted  as 

well 


BANKRUPT. 


BILLS  OF  LADING,      fibx 


well  by  the  defendant  agnlnfl  the 
bankrupt  before  his  bankruptcy^  as 
alfo  again  (I  the  aflignee^  as  fucb^ 
after  the  bankruptcy."  For  fach 
recovery  will  be  prefumed  to  have 
been  for  injuries  done  to  the  bank- 
rupi's  edate  and  efcfts.  And  the 
plaintiiF  may  declare  in  a  general 
form,  as  having  been  duly  conftitnted 
and  appointed  affipnee,  &c.  De 
Coffhn  V.  Vaughan^  7*.  48  G.  3.     61 

2.  A  covenant  in  a  charier-party  of 
affreightment^  to  pay  freight  to  the 
owner  for  the  hire  of  the  vefff  f ,  is  not 
transferred  to  the  vendee  by  a  bill  of 
fale  of  the  (hip  made  during  the 
voyage ;  and  fuch  owner  afterwards 
becoming  bankrupt.,  his  aCHenees, 
and  not'the  vendee  of  the  fh>p,  have 
the  legal  right  to  receive  the  freight 
and  demurrage  due  from  the  freij^ht- 
cr  upon  the  charter-party.  Splldt 
v.  Bvwlts,  M,  49  G»  3.  279 

3.  Two  of  three  partners  affedling/ 
but  without  authority,  to  bind  the 
firm  by  deed,  affigned  a  debt  due  to 
them  from  a  correfpondent  abroad, 
withoot  kis  privity,  to  a  creditor  at 
home,  and  afterwards  by  direction 
of  fuch  correfpoDdeDt  drew  a  bill  of 
exchange  in  the  nan>e  of  the  firm 
upon  his  agent  here,  which  was  ac- 
cepted, payable  to  their  own  order 
for  the  amount  of 'the  debt;  and 
then  the  two  partners,  having  in  the 
mean  time  committed  a6ts  of  bank* 
ruptcy,  indorfed  fuch  bill  to  the 
creditor  of  the  firm  in  part  fatisfac- 
tion  of  his  debt  ;  and  afterwards 
feptrate  commiffiona  were  fued  out 
againft  the  two  partners,  who  were 
declared  bankrupts,  and  their  effects 
affigned  ;  the  other  partner  being  all 
the  time  abroad.  Held,  ift.  That 
by  fuch  indorfement  of  the  bill  by 
the  two,  after  z6i%  of  bankruptcy 
committed  by  them,  (tlough  before 
the  commtfiions  iflued,  nothing  pair- 
ed to  the  creditor ;  for  the  bankrupt 
partners  had  by  rehdoD  ceafed  at 
Vol.  X. 


the  time  of  fuch  indorfement  to  have 
any  control  over  the  joint  (lock  as 
partners,  and  therefore  could  not 
bind  either  the  property  of  their  af*- 
(ignees  or  of  their  folvent  partner. 
2dly,  That  the  folvent  partner  might 
join  with  the  affignees  of  the  other 
two  in  maintain  in  f>:  an  aftion  for 
money  had  aud  received,  to  recoter 
back  from  the  creditor  the  amount 
of  the  bill  received  by  him  from  the 
acceptor.  3dly,  That  fuch  creditor 
could  not  fet  off  a  greater  demand 
which  he  had  upon  the  joint  firm» 
though  reprefented  by  the  different 
plaintiffs.  Thomafon^  jointly  nmth 
Hipgip  end  OtberSy  AJJignees  of  Un'* 
derbill  and  Quelle  v.  Frtro^  H. 
49  G.  3.  4»8 

« 

BEECH, 
^/#  Timber,  x* 

BILLS  OP  EXCHANGE  and 
PROMISSORY  NOTES, 

See  Partner,  i. 

A  promi(fory  note  for  100/.  payable  to 
plaintiff  or  order,  and  originally  cx- 

<  preiTed  to  be/^r  *value  recei'ved,  ge- 
nerally, being  altered  the  next  day, 
upon  the  fuggeflion  of  one  of  the 
parties,  by  the  addition  of  the  words 
for  the  good'^vfill  of  the  leafi  andtradi 
of  Mr.  K.  dectofed,  requires  a  new 
ftamp ;  iuch  words  being  material, 
and  not  having  been  originally  in« 
tended  to  be  inferted,  and  omitted 
by  miftake.     Kmll  v.  William,  H. 

49^-3'  43« 

BILLS  OP  LADING. 

Where  in  a  charter-party  freight  wae 
to  be  paid  at  fo  much  per  ton,  on 
a  right  and  true  delivery  of  the  home* 
•ward  bound  cargo^  from  Honduras 
Bay  to  London  I  and  the  ihip  and 
cargo,  after  capture  and  recapture^ 
R  r  Uiving 


6ot 


BOND. 


BIKLDING  ACT. 


having  been  wrecked  at  St,  Kitt*s, 
into  which  they  were  carried  by  the 
recaptors,  a  ia]e  of  the  cargo  was 
dire^ed    by    the    Vice-Adaiiralty 
Court  there>  on  the  application  of 
the  mafter  ading  bona  fide  for  the 
benefit  of  all  concerned,  but  without 
orders  from  any ;  and  the  proceeds 
of  the  faie  were  remitted  to  the  (hip 
owners.     Held    that    the  freighter 
might  recover  fuch  proceeds  in  af- 
fumpfit  for  money  had  and  received^ 
without  allowing  freight    pro   rata 
itineris.     But  he  could  not  recover 
again d  ibe  (hip  ii^^itrs^  upon  fpe- 
cial  counia  framed  upon  the  bills  of 
lading   figned  by  the   mafter;    as 
well  becaufe  they  contained  cxcep-, 
tions  of  the- very  perils  by  which  the 
lofs  happened;  as  becaufe  the  de 
fendants.  having  expref&ly  concrad- 
ed  with  the  plaintiff* under  feal,  could 
not   be  cha>ged  in  refped  of  the 
fame  fuhjed-matter  by  a  contradl  j 
not  under  feal,  and  figoed  by  their 
inafleronly,  and  not  by  themfelves. 
Huniir  V.  Prince  ft  M,  ^g  G,^.  378 

• 

BOND. 

Sii  Annuity,  i. 

I.  The  laches  of  obligees  in  a  bord, 
(conditioned  for  the  principal  obligor 
to  account  for  and  pay  over  from 
time  to  time  all  fuch  tolls  as  he  (hoold 
collet  for  the  obHgeef,}  in  not  pro. 
perly  examining  his  accounts  for  8 
or  9  years,  and  not  calliirg  upon  the 
principal  for  payment  fo  foonas  they 
might  have  done  for  fums  in  arrear 
or  unaccounted  for»  is  not  an  eftop- 
pel  at  laiv  in  an  adion  againft  the 
fureties.  TJ^  Trent  Naitigaii^n  Cent- 

.  pany  v.  HarUy,  T,  48  G.  3.  34 

^«  The  Prince  of  /^^/r/ having  granted 

,^  an  annuity  for  his  own  life,  payable 

by  the  treafi^rer  of  his  privy  purfe, 

,  which  annuity' was  afligned  by  the 
grantee  to  another^  with  the  Prince's 


a(rcnt ;  and  a  furety  having  given 
bond  to  the  afignee  of  the  annaity, 
conditioned  to  pay  it,  if  the  Prince, 
or  the  treafurer  of  his  privy  parfe, 
or  any  other  perfon  for  the  Prince, 
did  not  pay  it  at  the  refpeAive  quar^ 
ter-days  :  held  that  the  furety  was 
bound  at  all  events  at  law  by  Che 
terms  of  the  obligation  to  pay  it,  if 
the  Prince,  &c.  did  not  at  the  ili* 
puUted  times  cf  payment.;  w4iether 
or  not  the  grantee  or  a(5gnee  of  the 
annuity  had  the  right  or  means  of 
compelling  payment  againfl  the  prir.« 
cipal  or  h.s  fund^,  by  reafon  of  any 
default  of  fuch  grantee  or  aiCgoee 
in  not  prefenting  a  particular  of  his 
demand  to  the  Princess  tre«furer,  as 
required  in  all  cafes  within  the  llat. 
35  (?•  3.  r.izc.y^  7.  on  pain  of  being 
foreclofed  of  fuch  demand  ;  what- 
ever equitable  claim  might  be  found- 
ed by  the  furety  op  fuch  negled* 
O* Kelly  V.  Sfaikes^-M,  49  C  3.  369 

BOOKS, 

•S^^  EviDENCe,    1,2* 

BUILDING  ACT. 

Where  notice  of  pulling  down  and  tt* 
building  a  party-'wail  was  given  un- 
der the  butldtng  aft  14  G.  3,  r.  yg., 
and  the  tenant  of  the  adjoining  houfe, 
who  was  under  covenant  to  repair, 
finding  it  neceiTary,  in  confcqueoce, 
to  (bore  up  his  houfe,  and  to  puU 
down  and  replace  the  wainfcot  and 
pa/titions  of  it,  inftead  of  leaving 
fuch  expences  to  be  incurred  and 
paid  by  the  owner  of  the  houfe  gtv« 
ing  notice,  in  the  manner  prefcribed 
by  the  aft,  and  afterwards  paying 
the  fame  to  him  upon  demand,  em« 
ployea  workmen  of  his  own  to  do 
thofe  neceHary  works,  tod  paid  then 
for  the  fame:  held  that  he  could 
not  recover  over  again  ft  his  landloM 
fnch  expcQCCS  iacurred  by  his  own 

Qidersy 
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orderly  and  paid  for  by  him  in  the 
firib  inilance  ;  all  the  powers  and 
•Qthorities  given  by  the  ad  in  refped 
of  any  works  to  be  done,  being  given 
tu  the  owner  of  the  houfe  intended 
to  be  pulled  down  and  rebuilt,  and 
the  landlord  of  the  adjoining  houfe 
being  only  liable  by  the  adl  to  reim- 
burfe  his  tenant  money  paid  bv  him 
to  the  other  owner  for  fuch  woiks  as 
are  authorized  to  be  done  by  iuch 
other  owner  in  reTpedt  of  fuch  ad- 
joining houfe.  Rcbinjon  v.  Ltwis, 
T.  48  G.  3.  227 

CARGO, 
Sti  Ship^  3,  4. 

CARRIAGES, 
See  TvRNPiKi,  i* 

CASE  EXPLAINED, 
I,  Molten  V.  CheeJUj,  ei 

CHARITABLE  USES. 
See  Mortmain,  i. 

CHARTER-PARTY. 

See  Assumpsit.  4,  5,  6. 

I.  The  claufes  in  the  Eaft  India  Coin- 
pany's  charter-parties,  whereby  the 
Company  agree  to  allow  zoo/,  per 
month  for  provifions  while  the  (hip 
remains  in  India  or  China ^  to  be 
computed  fVom  her  delivery  of  the 
Company 'a  difpatches  (if  any)  at 
the  (hip's  **  firft  confignedp^rtt  until 
(he  (hould  be  difpatched  from  her 
hift  peri  in  India  or  China  to  return 
to  Europe t**  is  to  be  under (lood  of 
her  laft  <enfignid  port ;  and  will  not 
include  the  time  which  elapfed.  after 
her  departure  from  Caniom  (which 
was  her  laft  configned  port. accord- 
ing to  her  failing  ijiIliu£Uoas^)  do 


her  return  to  Europe,  from  which 
courfe  fhe  was  driven  by  (Irefs  of 
weather,  and  forced  to  nut  into  Bom^ 
bay  for  repairs,  before  ihs  was  agaia 
difpatched  for  Europe.  But  after 
the  (hip  was  ready  to  fail  again  from 
Bombajf  the  Company  hnving  de* 
tained  her  two  months  longer  for 
convoy  before  they  again  difpatched 
her  for  Europt,  they  paid  the  200/. 
a- month  for  that  period*  And  the 
14/.  covenanted  to  be  paid  by  the 
Company  to  the  (liip  owner  in  Eng^ 
land  for  each  pa(rengcr  ordered  on 
board  the  (hip  in  India  by  the  Com- 
pany's agents,  is  payable,  notwith' 
lUnding  the  lofs  of  the  (hip  before 
her  arrival  in  the  Thctnee.  Moffat 
V.  The  Eafl  India  Company^  H. 
49  G.  3.  ^6if 

2.  A  covenant  in  a  charter'^party  of 
afireightmenr,  that  the  owner  ihall 
at  his  expeace  forthwith  make  the 
(hip  tight  and  Itron^f ,  &c.  for  a  voy* 
age  for  twelve  months,  l:c.  and  keep 
her  fo.  is  not  a  condition  precedent 
to  the  recovery  of'  freight,  after  the 
freighter  had  taken  the  (hip  into  his 
fervice  and  ufed  her  for  a  certain 
period  ;  but  if  the  freighter  be  af- 
terwards delayed  or  injured  by  the 
neceffity  of  repairing  her,  he  has 
his  remedy  io  damages.  But  if  the 
owner's  negledl  to  repair  in  the  (irft 
inilance  had  precluded  the  freighter 
from  making  any  ufe  of  the  ve(Ie!» 
that  would  have  gone  to  the  whole 
con(ideration.  and  might  have  been 
in (i (led  on  as  a  bar  to  the  a6tion« 
Ha'uelock  v.  Geddes,  H  49  G.  3.  555 

j.  A  (hip  having  been  let  to  freigfac 
for  f  2  months,  and  for  fuch  longer 
period  as  the  freighter  (hou id  detain 
her,  for  which  certain  proportions 
of  the  freight  were  to  be  paid  ac 
the  end  of  2.  6. 10,  and  14  months^ 
&c. ;  it  is  no  anfwer  to  a  breach  for 
noD'paymept  of  fix  months'  freight 
due  at  the  end  of  to  months,  that 
the  owner  had  covcnanced  to  keep 
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the  veflel  in  repair  daring  the  time^ 
ihe  was  freighted,  and  that  (he  was 
not  in  repair  luhen  xhe  freighter 
Jhipped  gwds  on  board  her  during 
the  12  months,  which  made  it  nc« 
celTary  for  him  to  unload  and  repair 
her,  whereby  ihe  was  unferviceable 
for  part  of  the  fix  months,  and 
that  he  had  paid  the  freight  for  at] 
the  time  ihe  was  ferviceable, ,  and 
that  ihe  was  not  in  his  fervice  for  lo 
months  in  the  whole :  for  non  con- 
flat  but  that,  after  (hf  had  been  ufed 
by  the  freighter,  ihe  wanted  repair, 
without  any  default  of  the  owner,  or 
that  he  was  guilty  of  any  delay  in 
making  the  repairs ;  and  the  freight 
would  (lill  run  on  during  the  time  of 
repair.      Havilock    v.    G$ides^    H. 

49  ^-  3*.  555 

4.  The  freight,  being  rcferved  at  fo 

much  per  month,  was  earned  at  the 

end  of  each  month,  although  the  ili- 

pulated  times  of  payment  were  from 

4  months  Co  4  monthf,  (after  the 

£r(l  a  months)  and  the  ihip  were 

loft  before  the  end  of  74  months. 

5^  An  allowance  for  extra  men  being 
covenanted  to  be  paid  by  the  freight- 
er, Cbe  refidue  of  which  (after  pare 
payment)  was  not  to  be  paid  till  the 
finp^M  difcharge^  wr  return  from  her 
'veyAgei  and  the  ihip  having  failed 
on  a  voyage  to  St,  Domingo^  where 
fl^e  arrived,  but  was  burnt  before 
her  return  ;  held  that  fuch  lofa  was 
a  difcharge  of  her  from  the  freight- 
er's employment,  as  if  by  the  adVof 
the  freighter ;  on  which  fuch  extra 
allowance  became  payable.  ih, 

COAL  MINE, 

Zee  CoPY#iOLD,  i. 
Covenant^  2. 

COLLEGE. 

%te  MORTMAIWy   I. 


CONDITION  PRECEDENT, 

5/^  Chartbr-party,  2»  3»  5- 
Freight,  2.  6. 


CORNWALL, 
See  Mines,  5. 

CONVICTION. 

The  ftatnte  42  G.  3.  forbids  corn 
making  into  malt  to  be  wetted  while 
it  if  a-floor  before  12  days  from  the 
time  when  it  is  emptied  out  of  the 
ciflern.  Then  ftat.  46  G.  3.  /  i. 
repeals  that  provifion  generally,  and 
enaAs  (fedl.  3.)  that  the  corn  in  that 
ilate  ihal]  not  be  wetted  till  9  days, 
&c.  after  the  ill  of  Amgmfi  i8o6* 
Then  fe£l.  74.  ena^s  that  this  ad 
ihall  commence  and  take  eiFe^  as 
to  all  matters  whereof  no  f pedal 
commencement  is  thereby  providedi 
from  the  id  of  Jugvfi  i8c6,  and 
iha^l  continue  in  force  till  the  %fi\k 
of  March  1 807.  Held  that  incor- 
porating the  14th  with  the  ift  fed, 
this  law  only  operated  as  a  repeal  of 
the  fornAer  one  during  the  time  li- 
mited in  the  14th  fedlion  ;  after 
which  the  Aril  refumed  its  operation 
during  the  interval  between  the  25tb 
of  March  1807;  ^^^  ^  fubfeqoent 
a£t  reviving  and  continuing  the 
46  G.  3.     The  King  v.  Rogtri,  H* 

49  ^'-  3'  i^ 

COPPER, 

^r/  MiwES,  3. 

COPYHOLD  AND  CUSTOMARY 

ESTATES. 

r.  The  lord  of  a  manor,  as  foe h,  hu 
no  right,  without  a  cudom,  to  enter 
upon  the  copyholds  within  his  ma* 
nor^  under  which  there  are  mines 
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9gii  veinAof  coal,  in  order  to  bore 
for  and  work  the  fame:  and  ihe 
copyholder  may  maincain  trefpafs 
againil  him  for  fo  doing.  But  where 
the  defendant  joflified  under  the 
lord,  as  being  feifed  in  fee  of  the 
veins  of  coal  Tying  under  the  copy- 
hold tenements,  together  ivrtb  the 
hberty  of  ioring  for  and  getting  the 
coalf  &c.,  it  19  not  enough  for  the 
plaintiff  to  reply^  that  as  well  all 
the  veins  of  coal  under  the  faid  clofes 
in  which,  &c.  as  the  reft  of  the  foil 
within  and  under  the  fume,  had  im. 
memorially  been  parcel  of  ihc  manor 
and  dcdiifed  and  demifeable  by 
copy,  &c.  without  any  exception  or 
refervaiion  of  the  coal,  &c. ;  unlefs 
he  alfo  traverfe  the  liberty  of  work 


ing 


the  mines;  becaufe  the  plea 
Ciaims  fuch  liberty  not  merely  as 
annexed  to  the  feifin  in  fee  to  be  ex- 
ercilcd  when  in  adual  polTcflion,  bnt 
as  a  prefeni  liberty  to  be  cxercifed 
during  the  continuance  of  the  copy- 
holder's eftate;  and  thcrefprc  the 
replication  is  only  an  argumentativtf 
denial  of  tbc  liberty,  ai^d  docs  not 
confefs  and  avoid  it.  Bourne  v. 
Taylor t  7".    48  G.  ^.  189 

t.  One  who  has  a  primd  facie  title  to 
a  copyhold  is  entitle  i  to  infpefl  the 

.  court  roils,  and  take  copies  cf  them, 
fo  far  as  relates  to  the  copyhold 
claimed,  though  no  caul'e  be  depend- 
ing for  it  at  the  time.  The  King  v. 
Lucas t  T.  48  G.  5.  235 

3.  Where  a  copyholder  of  inheritance, 
having  power  by  cullom  to  cut  tim- 
ber, furrender^d  to  the  ufc  of  his 
will,  and  devifed  to  A.  for  life, 
«^ithout  impeachoitfnt  of  w^lle,  with 
remainders  over ;  though  tliere  was 
no  inftance  in  fad  of  a  copyholder 
for  life  in  the  manor  cutting  timber ; 
yet  the  right  being  annexed  to  tii^. 
fee  and  inheritance,  the  copyholder 
in  fee  in  carving  out  his  cftate  may 
piake  a  tenant  tor  life  difpunilhable 
pf  \yaSe  f  and  fit  any  t2Xt^  the  lord 


cannot  enter  upon  the  copyholder  for 
life's  eftate,  as  for  a  forfeiture,  upon 
his  cutting  timber;  for  the  injury,  if 
any,  is  to  the  remainder-man  of  the 
inheritance.  Denn  d.  Joddrell  v. 
John/on t  M.  49  G.  3.  166 

4*  Entries  on  the  rolls  of  a  manor 
court,  of  admilCons  of  tenants  ia 
remainder  after  the  determination 
of  the  eflate  of  the  lad  tenant's  wi- 
dow, who  held  during  her  cbafte  tv- 
duity^  are  evidence  q{  a  en  (lorn  for 
the  widow  to  hold  00  that  condi- 
tion, fo  as  to  maintain  ejedment 
againft  her  as  for  a  forfeiture,  on 
prcof  of  her  incontinence  ;  although 
there  were  no  inftances  in  fad  fiated 
on  the  rolls  or  known  of  fuch  a  for- 
feiture having  been  enforced.  Doe 
dem,  Jfiew  v.  JJkenxj^  H,    49  G.  5. 
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5.  A  copyhold  having  dcfcended  to  a 
wife  as  heir  at  law,  who  died  before 
admittance,  having  firft  borfie  a  child 
to  her  hufband,  which  died  an  in- 
fant, the  hofband  was  held  entitled 
to  hold  for  his  life,  in  the  nature  of 
a  tenant  by  the  coriefy  of  England, 
according  to  the  cullom  of  the  ma- 
nor; though  the  only  evidence  of 
fuch  cuftom  on  the  rolls  was  three 
inflance^  of  hufbands  admitted  as 
tenants  by  the  curiefy,  according  to 
the  cuftom,  whole  refpcAive  wivei 
had  been  admitted  during  their 
lives ;  the  title  of  a  wife  claioiing 
as  heir  by  defcent  being  complete 
without  admittance,  by  the  general 
law  of  copyhold,  and  the  title  of  a 
tenant  by  the  curtefy  being  alfo  by 
oper::tion  of  law.  Doe  d,  Miiner  v. 
Brightijuen,  H,  ^q  G.  y  583 

6.  Aiid  having  fuch  good  title  to  the 
poffrfnon  as  teriant  by  the  curtefy, 
his  poflfeflion  of  the  copyhold  after 
his  wife's  death  vi'l  be  referred  to 
that,  and  not  to  pnv  adverfe  title; 
though  ke  were  admitted  after  hit 
wife':i  death  to  hold  to  him  purfaanc 
to  the  fettlemeot,    by   which    the 
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cdate  of  tlie  wife  was  limited  to  tbe. 
furvivor  in  fee  ;  (o  as  to  \tt  in  the 
title  of  the  heir  at  law  of  the  wife  in 
ejedmenc  brought  within  20  years 
after  the  hufband's  death.  Doe  d. 
Milner  V . Brighifwen,  H.  ^gG'3>  583 

And  though  i-3d  of  the  copy- 
bold  had  been  fettled  many  years 
before  upon  a  third  perfon  for  hfe; 
bat  no  furrender  having -been  made 
ao  the  truftees  under  the  fectlement, 
the  legal  eftate  had  remained  in  the 
beirs  of  the  tenant  lad  feifed  and  ad- 
jnicted;  and  the  (lewardof  the  manor 
appointed  by  the  heir  at  laiv  and 
her  hufbmd  had  in  his  accounts 
.after  the  wife'^  death  (which  was 
e^vidence  of  his  having  done  the 
fame  in  her  lifetime)  for  above  so 
years  back»  debited  himfelf  with  the 
receipt  of  2-3d8  of  the  rent  for  the 
bufband  on  account  of  his  wife,  and 
the  remaining  1-3^  for  fuch  other 
perfon  claiming  under  the  fettle- 
Tpent ;  yet  fuch  payment  to  the  latter 
muft  be  taken  to  have  been  made  by 
the  confent  of  the  perfon  entitled  at 
law  to  the  whole  ;  fo  as  to  do  away 
the  notion  of  an  adverfe  pofieflion 
by  the  hufband  of  that  i-3d,  diilind 
Irom  his  poiTeflion  of  the  other  a-jds, 
as  tenant  by  the  ci^rtefy  after  his 
wife's  death ;  in  anfwer  to  a  claim 
by  the  heir  at  law  of  the  wife  aeainft 
the  devifee  of  the  husband  whofet  up 
»n  adverfe  pofTeflion  for  above  20 
years  after  the  wife^s  death.       ilid. 

Nor  will  any  releafe  from  the  heir 
at  faw  living  at  the  time  of  fuch 
rurtefy  e(late-be  prefamcd  during 
%hjn  period  ;  cor  after  hia  death  from 
the  prefent  heir  at  (aw,  who  ipight 
^e  called  opon  in  equity  to  difcover 
ir,  if  gwen ;  thoojfH  foch  releafe  if 
jr''>^f^  or  pr- fuTTrcd  would  b»r  the 
^py  holder 'a  cUira.  .    i^id 
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ff:te  w^  ba9  not  taken  the  fjcrament 
w^oin  a  ftVf  bciig  ucap&blc  of 


being  clc61ed  into  a  corporate  office 
by  flat.  13  Car.  2.  r.  12.  his  dif^^oa^ 
lification  was  held  not  to  be  removed 
by  the  annual  a£l  of  icdcmniiy 
(4,7  C?^3.  /.  2.  f.  tjj.)  thcfethfeft. 
at  M  hich  re  ft  rains  its  operation  io 
cafe^  where  the  office  (hall  have  been 
••  already  legally  JUIeJ  up  and  en- 
Jojed  by  any  other  perfon,"  at  the 
time  of  pa0ing  the  a61 :  th^  faA  be- 
ing, that  the  defendant  and  another 
were  candidates  at  the  time  of  elec- 
tion ^  wheix  40  ^leftors  were  affem. 
bled  ;  and  after  2  eledors  had  voted 
for  each  candid ate«  the  candidate) 
were  aiked  whether  they  had  previ. 
oudy  taken  the  facrament;  to  which 
the  defendant  anfwered  in  the  nega- 
tive»  and  the  other  candidate  in  the 
affiLrmaiive ;  whereupon  s^otice  o(  the 
defendant's  incapacity  was  publicly 
given  to  the  eledors,  and  was  he*rd 
by  all  who  afterwards  voted  tor  the 
defendant,^  beiog  20  in  number,  ei» 
cept  2  or  3  ;  and  16  afterwards  voted 
for  the  other.     Held* 

I  ft.  That  all  the  votea  given  for 
the  defendant  after  fuch  notice  were 
thrown  away. 

2dly,  That  the  other  candidate, 
having  the  greateft  number  of  le£^«l 
votes,  waa  duly  eleded  ;  thoagh 
fomeofthe  defendant's  votes  (oot 
being  equal  in  number  to  the  good 
votes  altimately  given  for  the  other) 
had  voted  before  foch  notice. 

3dly,  That  the  prefumpdoQ  of 
law  being  that  every  perfon  has  con- 
formed to  the  law  till  fomethiog 
appear  to  rebnt  that  prefuroption;  it 
mi^ft  be  taken  that  the  other  candi* 
date»  who  affirmed  bis  qualificatioo, 
which  was  not  negatived  by  the 
jury,  was  duly  qualified;  and  that 
inch  hiseledlion.  pcrfe^ed  byfwcar- 
ing  in,  was  9  jaiiitg  n^  mrd  e^':ji% 
by  him  of  the  oifke^  within  the  pro-' 
vifo  of  the  indemnity  a^,  fo  as  to 
preclude  its  operation  by  relation  in 
favor  of  the  defendant.  Tht  Kis^ 
V.  Hanoi  ms,  T.  48  O.  3.     '    *ai i 
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COSTS. 

I.  An  avowant  in  replevin  for  rent  in 
arrear,  for  whom  verdiA  and  judg- 
ment are  given  below,  which  arf 
affirmed  on  a  writ  of  error,  i&  not 
entitled  to  hi^  cods  on  the  (lat.  8  & 
9/^.3.  c  1 1./ 2.  which  is  con 
fined  to  judgments  for  defendants  on 
denfurrer.  GoUing  v«  Dias,  T. 
48  G.  3.  -  2 

9.  Adminiftrators  declaring  in  trover 
on  a  pofleflion  of  the  goods  by  their 
inteflate,  and  a  converfion  in  their 
own  time^  and  being  nonfuited,  are 
liable  to  cods ;  for  the  fad  of  their 
pofleflion  is  immaterial,  and  thry 
may  fue  in  their'cwn  righr.  HolUi 
V.  Smith,  M.  ^gG,  ^,  293 

j.  After  verdid  for  the  defendant,  and 
a  new  trial  awarded  upon  a  quedion 
of  law^  without  any  thing  faid  as  to 
cods;  and  inllead  of  proceeding  to 
a  fecond  trial,  the  parties  agree  to 
Aate  the  fatts  fpecially,  as  if  in  a 
cafe  referved  at  the  trial ;  on  which 
the  poftea  is  afterwards  delivered  to 
the  plaintiff's;  they  are  entitled  to 
the  coils  of  the  firfl  trial.  Robert/on 
V.  LidileU,  H>  \<)G.  y  416 

4..  Debt  on  bond,  where  the  plaintiff 
recovers  a  verdidl  for  nominal  da- 
mages only,  and  calces  his  judgment 
fpr  the  penalty,,  is  not  within  the 
relief  of  the  ll'tt.  43  G.  3  c.  46. 
/,  3.  enabling  the  Court  to  allo«v 
the  defendant  cods  if  the  plaintiiF 
do  not  recoztr  t.^e,  amount  of  the 
fum  for  which  he  had  held  the  de 
fendant  to  bail.  Cammack  v.  Ore- 
gory^H,  49  G.  3.  325 

COVENANT, 

£/^  Plbaqing,  to,  II. 

I.  In  alcafc  of  ground,  with  liberty 
to  make  -a  wacercourie  and  eredl  a 
mill,  the  IcfTce  coveoanieo  for  him 
felf,  his  executors,  &c.  and  ajjigns, 
90t  to  have  perfons  to  work  in  the 
mill  who  were  fettled  in  other  pa. 
|i(b&^  wkbottX  a  parift^  ceitiflca:e : 


held  that  this  covenant  did  not  ran 
with  the  land,  or  bind  the  affignee 
of  the  leffee,  Tbt  Mayor ^  ISc,  tf 
CongUun  V.   Patti/on,  T>    ^8  G.  3. 

130 
In  covenant  on  an  indenture  of  de* 
mife  of  a  coal  mine,  made  on  the 
8th  of  July  1805,   referving   i-4ili 
of  the  coal  railed,  or  the  value  in 
money,  at  the  eledion  of  the  lefTor ; 
and  if  the  J-4th  fell  fhort  of  400/. 
per  annum,  then  referving  fucb  ad* 
ditional  rent  as  would  make  up  that 
annual  fum,  to  he  rendered  monthly 
in   equal    portions :    held   that   the 
leifor   having  ele^ed    to   take   the 
whole  in  money  may  declare  for  two 
years  and  three  month's  rent  in  arrear. 
But  even  if  the  money  rent  were 
referved  annually,   the  plaintiff  may 
remit    his   claim   as   to    the   three 
month's  rent,  and  enter  up  judgment 
for  the  two  year's  rent  only.     And 
having  firfl  wellafligne':)  a  breach  of 
the  covenant,  that  the  leifjes  had  not 
yielded  monthly  the  t-4th,  or  the 
value  in  money,  5cc.  bikt  had  refufed, 
&c. ;  held  that  it  would  not  hurt  on 
general  demur^pr,    that    the    count 
went  on  to  allege,  that  before  the 
exhibitine  of  the  plaintiff's  bill,  nfiZm 
on  the  \/l  ofKovewhcr  1 797,  900/. 
of  the  rent  referved  for  two  years 
and  three  months  was  due  and  ki 
arrear  3  for  that  date  being  before 
the  leafe  made,  and  therefore  im* 
poffible   in    refpedt   to  the^fubjedl 
matter^  mufl  be  rejedled  ;  and   the 
genera)  allegation,  that  before  the 
exhibiting    of    the    plaintiff's    bill 
900/.  of  the  rent  referved,  8cc    waa 
due,  is  fufiicieat.     Bmhiey  v.  Kenyon, 
T.  45 G.  3.  139 

CRIM.  CON. 
^(f  Venue,    i. 

CUSTOM, 
^tfiTiMBEa,   1.    Manor,  f. 
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DEBT  ON  JUDGMENT, 

Sie  Bakkrupt,    i« 
Pleading,  2. 

DECLARATIONS-^^  decea/ai 
Per/ons^ 

5'/(f£v)DENCB,    I. 

DEED. 
See  Ship«  4. 

A  defendant  in  trefpafi  cannot  plead 
by  way  of  jufliBcation  that  he  w«s 
pofTcfTed  of  a  right  of  common  over 
the  locds  in  quo  under  a  deed  of 
grant  by  a  former  owner,  alleged  to 
be  fince  loft  or  deftroyed  by  accident 
and  length  of  time,  and  therefore 
not  profered  in  courr^  of  which 
the  date  and  names  ef  the  parties  are 
vnknofu^n.  Hendy  v.  Stef^e^fon^  7*. 
48  C.  3.  55 

DEMURRER, 
^^tPlbaoikg.  14,  IJ. 

DEVISE, 

^</ Mortmain,  r. 

I.  uf.,  having  no  ilTue.  and  being  te- 
nant in  tail  under  the  will  of  Dr.  G.. 
with  remainder  XoB*  and  C,  for  life, 
remainder  to  the  heirs  of  their  bo- 
dies, for  foch  cftates  and  in  fach 
proportions  as  they  or  the  furvivor 
ihoold  appoint,  and  in  default  of 
ftich  appointment,  remainder  to  the 
))eirs  of  the  lK>dy  of  B»,  with  re- 
mainders over ;  made  his  will,  where- 
by, after  deviling  certain  e dates  to 
iroftees  to  fell  and  apply  the  pur. 
chafe  money  amongft  different  rela- 
tions, and  direding  them  to  fell  all 
pther  hit  rpal  eftates.  and  apply  the 
money  to  fome  of  thofe  relations ;  he 
gave  ^L  a»piece  to  C.  (who  fur* 
yiVed  B,)  and  to  D«  the  only  child 
of  j9«  and  C.  '*  in  confideration  of 
f  *  the  ample  provifion  made  for  them 
V  after  my  deceafe  by  Dr.  &,  who 


tt 


i< 


**  has  by  his  will  devifed  to  th^m 
"'certain  eftates  in  /?.,  now  in  my 
pofTeflion.  which,  though  I  coold 
now  legally  difpofe  of|  I  mean 
*'  fully  to  confirm  to  them  ;  accord- 
**  ing  to  the  intent  of  the  faid  will.'' 
After  this  A»  fulFered  a  recover j, 
and  de'cUred  the  ufrs  to  himfelf  for 
life,  remainder  to  fach  perfons  and 
for  fach  ufes  as  he  by  deed,  will,  or 
codicil  to  be  properly  attefted.  flioold 
appoint ;  and  for  default  of  fuch 
appointment,  to  (7.  for  life,  remain- 
der to  D.  for  life,  with  remainder 
over  in  fee.  After  this  he  made  a 
codicil,  duly  executed,  whereby  he 
confirmed  bis  faid  will  in  all  ref pedis 
cot  thereby  altered ;  and  after  mak- 
ing fome  alterations  in  refped  of 
other  property,  he  declared  fuch 
codicil  to  be  part  of  his  faid  will. 

Held  that  C.  and  D.  took  nothing 
under  the  will  and  codicil  of^.  in 
the  property  which  hau  belonged  to 
Dr.  G.  •-  for  it  did  not  appear  that 
A,  intended  by  his  will  to  dcvife  the 
property  in  qaeftion.  but  rather  to 
let  it  pafs  as  it  was  devifed  by  the 
will  of  Dr.  G.  .*  and  his  confirmation 
of  his  will  by  his  codicil  could  not 
carry  it  further. 

But  even  if  he  had  intended  to  ex* 

» 

ercife  a  deviling  power  by  the  will, 
according  to  the  eftates  carved  out 
by  Dr.  G.^%  will  for  C.  and  Z).,  yet 
he  afterwards  altered  that  intent, 
and  took  a  new  eftate  in  the  pre- 
mifes,  by  fuffering  a  recovery,  the 
ufes  of  which  were  different  from 
thofe  of  Dr.  G.*s  will ;  referving  to 
himfelf  a  power  of  appointmena  by 
deed,  will,  or  codicil:  and  when  he 
executed  k  codicil  afterwards,  con- 
firming his  will  in  all  refpedif.  ex. 
cept  where  altered  or  revoked  by 
his  codicil,  and  then  made  fpeci/ic 
alterations  as  to  other  parts  of  his 
property,  without  reference  to\  bis 
power,  or  to  the  property  in  quef- 
tion.  (though  fuch  reference  be  not 
cflentially  seceftary  to  the  execution 
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of  a  power,  if  it  phioly  appear  tbat 
the  party  roeanc  to  execute  it)  no- 
thing appeared  to  itiew  that  he 
meant  to  execute  the  power  by  his 
codicil  confirming  bis  will  generally, 
fuppofing  it  could  take  effed  through 
the  medium  of  fuch  a  will.  Lane  v. 
IVilkins,  M.  49  G.  3*  341 

^.  One  devifes  all  his  freehold  eftate 
to  his  wife  during  her  natural  life^ 
**  and  alfo  at  her  difpofal  afterwards 
•'to  Ua've  it  to  whom  (he  pleafes :" 
held  chat  this  only  gave  her  a  power 
to  leave  it  by  ivi/i;  and  therefore 
that  a  difpofition  of  it  by  feciFment 
in  her  lifeiime  was  void.  Dee  v 
Thorley,  H.  49  G.  3.  438 

J.  Under  a  devife  to  the  teftatrix's 
daughter  £.  for  life*  remainder  to 
her  children  and  their  heirs  for  ever; 
but  in  cafe  E,  die  without  leaving 
any  ifTue  of  her  body,  then  to  cer- 
tain other  grandchild^n,  by  other 
daughters^  equally  to  be  divided  be- 
tween them,  fhare  and  (hare  alik?, 
as  tenants  in  common :  but  in  cafe 
of  the  death  of  either  of  her  grand- 
children, under  age t  andnvithout  ieav 
ing  any  iffue,  the  (hare  of  him  or  her 
(o  dyin^^  (hould  be  for  the  benefit  cf 
the  farvivors  of  the  refpedive  fa- 
mily* ^c.  Held  that  the  grand- 
children took  a  fee  in  their  re^>sc- 
tivc  (hares,  by  reafon  of  the  devile 
over  on  their  dying  under  age;  with 
an  executory  devile  over,  if  any  of 
them  died  under  21,  and  without 
leaving  ifTue  at  the  time  of  their  rt' 
fpf^iive  deaths  \  and  therefore  the  li- 
mitation over  was  not  too  remote. 
Toweyy<,  Baffett^  £f.  496.  3.  *  460 

^.  Under  a  devife  to  H,  of  certain  te- 
nements by  name  for  her  life  ;  pro- 
vided that  if  Sm  and  ^.  (to  whom 
and  to.whofe  children  the  reverfion 
and  inheritance  of  the  premifes  were 
ituended  if  H*  (hould  die  without 
i(rae)  (hould  give  H.  1000/.  for  her 
life  cftate,  then  the  tedator  devifed 
jiH  and  fingular  the  fatd  e^ate  and 
jprcmifrs  caUedj  &c.  to  5*  and  A.  for 


their  lives*  (hare  and  fiitre  ali(te; 
and  on   the  death  of  either,  their 
moiety  unto  and  among  the  children 
of  the  furvivor  and  their  heirs,  (hare 
and  (hare  alike*  &c.   as  tenants  in 
common*   &c.  provided  that  if  H. 
(hould  die  in  poffejjion  of  the  premifes 
(ingle    and    without  ilTue,   then  he 
gave  the  faid  ellate  and  pr<fmires  to 
S,  and  A.t  and  to  the  iffue  of  their  ho" 
dies  ia<w fully  begotten;  or  to  be  begot* 
ten,  and  their  heirs ,  as  tenants  in  com" 
nun,  AS  aforesaid;  hdd  that  the 
words  as  afortfaid  drew  down  to  the 
fecond  claufe  the  limitations  of  the 
firil,  and   (hewed  that   the  teftator 
meant  that  S.  and  A.  and  their  chil- 
dren (hould  take  the  fame  eftatea  on 
^.  dying  in  po(reffion  without  iffue* 
as  they   would   have  done   if   the 
1000/.  had  been  paid.  And  held  alfo* 
that  a  younger  child  of  A.  born  after 
the  death  of  the  teilator,  and  before 
the  death  of  H*  and  S.  (who  died 
without  i(rue)  was  entitled  to  (hare 
in  the  moieties  both  of  S.  and  of  A, ; 
and  that  the  eldeft  fon  of  A»  was  alfo 
entitled  to  (hare  in  both   mbieties* 
though  he  died  before  A.  \  and  on 
his  death  the  (hsre  in  ^.'s  moiety 
defcended  immediately  to  his  next 
brother  and  heir  at  law,  as  did  alfo 
his   (hare   in   A,*$  moiety^  on  her 
death  after  h«m.     Meredith  v.  Mere- 
dith^ H,  49  C.  3.  503 
5*  Under  a  devile  of  feven  different 
eftates  to  a  filler,  brothers,  and  ne« 
pbews*  refpedlively*    one   to  each 
(lock;  including,   as  to  fix  of  the 
eilates,  3  feveral  lives  in  fucceffion 
on  each  eftate  ;and  as  to  the  feventl)^ 
(which  in  the  (irft  inftance  was  only 
limited  to  two  perfons  for  life  in  fac- 
ceflion,)  giving  thofe  two  a  power 
*'  to  add  another  life  or  lives  to 
make  3,  in  like  manner  as  after- 
mentioned  for  other  perfons  to  do 
the  fame  ^"  and  then  giving  this 
general  power,  *•  that  nvhen  and  fi 
••  often  as  the  lives  on  either  of  the 
«  eftates  before  giveo  (hall  be  by 

*'  death 


(id 


EJECTMENT. 


f  death  rtiucii  to  tmfo^  that  then  it 
«*  ihal]  be  in  the  power  of  the  per- 
**  Ton  or  perfon»  then  enjoying  the 
V  ra«d  eftate  or  eftates  to  rmenv  the 
"  fame  with  the  perfon  or  perfv^ns  to 
"  whom  the  revenue  thereof  (hall 
^'  belong,  by  adding  a  third  life  in 
"  fu^h  eft  ate,  and  paving  fuch  rr- 
"  verfioner  two  years'  purchafe  for 
*'  fuch  renewal  |  and  aifo  to  ex^ 
"  ebdngt  either  of  the  faid  two  lives, 
'*  on  pavraent  of  one  year's  par- 
*«  chafe:"  held  that  the  power  of 
renewal  only  authorized  the  addition 
of  one  life  to  the  three  on  each 
eftate,  and  cf  making  one  exchange 
of  a  life.  Dt  dem.  HardwUh  v. 
UariwUktt  H.  ^g  G,  $.  -549 

DILAPIDATIONS, 

Sa  MOETMAIN,  X. 

EAST  INDIA  COMPANY, 

^^fCHARTSR^rARTr,    I. 

EJECTMENT, 
5rr  Landlord  and  Tekant. 

X.  One  having  good  title  to  the  pofTef 
fiofi  of  a  copyhold,  at  tenant  by  the 
cnrtefyt  by  the  coftom  of  the  ma- 
Dor  ;  his  poiTeflion  of  the  copyhold 
after  his  wife's  death  will  be  referred 
to  that,  and  not  to  any  adverfe 
title.;  though  he  were  admitted  af 
ter  his  wife'n  death  to  hold  to  him 
porfuant  to  a  fettlement,  by  which 
the  eftate  of  the  wife  was  limited  :o 
the  farvivor  in  ffe»  fo  as  to  let  in 
the  title  of  the  heir  at  law  of  the 
wife  in  ejeflment  brought  within 
2Q  years  after  the  hnCbacd's  death, 
thoogh  more  than  ao  years  after  the 
d^aih  of  the  uife.  Dee  iem.  Str 
Urn.  M liner,  Bart^v.  Bri^b/n^en.  H 


49  G'  %' 


\^ 


^,  And  though  i-^d  of  the  copyhold 
had  hecn  fettled  many  vears  before 
upon  a  third  perfon  for  life;  but  no 
forren^er  !}2ving  beca  m^de  ^  the 


tro  dees  onder  the  fettleraent,  the  legal 
edate  had  remained  in  the  heirs  of 
the  tenmt  lad  feifed  and  admitted; 
and  the  He  ward  of  the  manor  ap- 
pointed by  the  heir  at  law  and  her 
hu(band  had  in  his  accounts  after  the 
wife's  death  (which  was  evidence 
of  his  having  done  the  fame  in  her 
lifetime.)  for  above  ?o  years  bacir» 
debited  himfelf  with  the  receipt  cf 
a-3ds  of  the  rent  for  the  hufbandoo 
account  of  his  wife,  and  the  remain* 
ing  1.3d  for  foch  perfon  claiming 
under  the  fettlement ;  yM  foch  pay- 
ment to  the  latter  mod  oe  taken  to 
have  beeo  made  by  th^  confent  of 
the  perfoQ  entitled  at  law  to  the 
whole ;  fo  as  to  do  ^^vay  the  notioa 
of  an  adverfe  pofTeffion  by  the  hof- 
band  of  that  i-jd.  did*r6l  from  his 
poiTeflion  of  the  other  2  jds  as  te- 
nant by  the  cortefy  after  the  wife's 
death  ;  in  anfwer  to  a  claim  by  the 
heir  at  law  of  the  wife  againft  the 
defifeeof  thehufband  who  fet  up  ao 
adverfe  poiTeflion 'for  above  20  yeys 
after  the  wife's  death.  Doe  dtm. 
Sir  IVm,  Milner^  Bart,  v.  Brigbtw*^, 
H.  49  G.  3.  5  8a 

EMANCIPATIO;^. 

^ar  SfiTTL^MFMT— i^  Hiring  oni 
Ser^uiee^   I  • 

EMBARGO, 

Se$  FllllGHT,  7.      Imsuranci,  j* 

ENROLMENT. 
See  Mortmain,  i, 

ENTRIES, 
See  EviDENCK,  i,  >• 

ERROR, 
See  Costs,  e*    Int&rest,  i. 
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EXECUTION. 
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EVIDENCE. 

Sii  Newspaper* 

I,  If  a  perfon  have  peculiar  means  of 
knowing  a  fa£l»  and  make  a  dfdara* 
tion  or  wricien  entry  of  that  faft, 
which  is  againil  bis  intereft  at  the 
time;  it  is  evidence  of  the  fadl*  as 
between  third  perfons,  after  his 
death,  if  he  could  have  been  exa- 
mined to  it  in  his  lifeume:  aod 
therefore  an  entry  made  by  a  man 
midwife  in  a  book,  of  having  deli- 
vered a  woman  of  a  child  on  a  cer- 
tain day,  referring  to  his  ledger  in 
which  he  had  made  a  charge  for  his 
attendance*  which  was  marked  as' 
/a/V»  is  evidence  upon  an  ilTue  as  to 
the  age  of  fuch  child  at  the  time  of 
his  afterwards  fufFering  a  recovery. 
Higham  ¥•  RUgyjay^  T.   48  G.  5. 

109 
2.  Upon  a  quetlion  whether  certain 
ancient  books,  from  ic^6  to  1693, 
preferved  in  the  archives  of  the  dean 
and  chapter  of  Exetfr,  intltled  Rtn- 
talsj  and  containing  columns  of  the 
names  of  their  eftates,  with  the  rents 
rcfervcd  on  each,  ^ndjohiu  written 
in    different    hand-writing    againft 
fuch  rents,  were  entries  made  by 
the  receivers  of  the  dean  and  chap- 
ter, charging  themfelves  with  the 
receipt  of  ih^  rents,  parol  evidence 
cannot   be  received  to  prove  them 
to  be  receivers'  books,  by  (hewing 
that  the  receivers  of  the  dean  and 
•  chapter  for  the  lad  fixty  years  had 
kept  their  books  of  accounts;  in  the 
fame  form* 
But  it  appraring  that  fome  of  the  en- 
tries  in  fuch  iMoks,  (though  not  the 
entries  as  to  the  rent  of  the  eftate  in 
queAion)  contained  internal  evidence 
of  their  being  the  book?  or  receiv- 
er^; by.fjch  entr'.csas  •*  folvit  mihi;*' 
and   '•  folvit  /<r  me,**  iigiicd    with 
the  initials  K.  W. ;   wln(.l>  eniriej 
imported  that  N.   W.   was  therein 
accouating  to  the  d(r<«D  and  chjpter 
ior  money  paid  to  him  lei f,  and  with 


the  receipt  of  which  he  debited 
himfelf ;  the  Court  dtre^ed  a  new 
trial,  in  order  to  have  the  inrpedtion 
of  the  books  again  fobmitted  to  the 
J  odge  at  nifi  prius.  Dot  d,  Wtbber 
V.  Lmrd  Georgt  Tbynnt,  T»  4^  G.  3. 

206 

3.  An  allegation  in  a  declaration  that 
one  was  feifed  of  a  manor  o(  F;  and 
that  he  and  all  thofe  whofe  eflate  he 
has  in  the/aid  manor  have  immemo- 
rially  appointed  a  fexton  of  the  pa- 

'  riih  of  jp.,  is  fuftained  by  proof  of 
his  feiiin  of  a  quondam  manor,  whic^h 
had  ceafed  to  be  a  legal  manor  for 
defeA  of  freehold  tenants,  and  ex- 
ited now  only  by  reputation.  Soano 
V.  Ireland,  Af .  49  G.  3.  259 

4.  Where  the  corporation  of  IForcefiir 
had  for  above  40  years  received  toll 
upon  CQrn  fold  in  their  market  St 
/ample,  and  afterwards  brought  with- 
in the  city,  to  be  delivered  to  the 
buyer;  and  for   about  fi.xty   yeara 
back,  as  far  as  living  memory  we nt^ 
when  corn  pitched  in   the  market* 
place^on  one  market-day  was  not 
then  fold,  it  was  ufually  put  in  Hors 
in  the  city,  and  only  one  hag  brought 
into  the   next   market   by   way   of 
fa m pie,  and  when  fold  in  that  mii\* 
ner  toll  ufed   to  be  taken  on   the 
whole  :   this  «^s  held  fufficient  evi- 
dence to  be  left  to  the  jury  of  a  pre* 
fcriptive  claim  to  take  coll  on  corn 
fold  in  the  market  iy_ /ample,  and 
afterwards  brought  into  the  city  to 
be  delivered  to  the  buyer ;  thopgh 
the   witneiFes    fpoke  according    tO 
their  recolk&ion  and   belief  of  the 
commencement^ of  falling  by  fanjple 
in  the  market,  in  the  manner  now 
prad^ifed,   between  40  and  50  years 
ago*     Hill  V.   Smiibp  H.  49  G.  3. 

476 
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EXECUTION, 
See  Sheriff,  i. 

I.  Kcnljngton  |>alace  being  kept  in  a 
contlant  (Ute  of  prepaiation  u>  re-* 


ceiya 


6iz 


FREIGHT. 


iceive  the  king,  «»ith  his  officers, 
fervaniSy  and  guards  reading  and 
doing  dgty  chere  at  all  times,  and 
Tome  of  the  royal  family  having 
apartments  there,  is  privileged  as  a 
n)yal  palace  againft  the  intrafion  of 
the  (heriff^  for  the  purpofc  of  exe- 
Cttting  procefs  againft  the  goods  of 
a  perfon  having  the  ufe  of  certaiu 
apartments  therein.   If  inter  v.  Mihs^ 

fiiLA9Q'i'  57« 

EXECUTOR. 

Sa  AoMiNXSTaATOR  Vnd  Execu- 
tor. 

FREIGHT. 

I.  A  covenant  i.i  a  charter-party  of 
affreightment,  to  pey  freight  to  the 
owner  for  the  hire  of  the  veflfel,  is 
not  transferred  to  the  vendee  by  a 

I  bill  of  fale  of  the  Ihip,  made  during 
the  voyage :  and  fuch  owner  after- 
wards becoming  bankrupt,  his  af^ 
fignees,  and  not  the  vendee  of  the 
ihip^  have  the  legal  right  to  receive 
the  freight  and  demurrage  doe  from 
the  freighter  upon  the  charter-party. 
SpHdt  V,  Bowles f  M.  j^t)  G.  y  ^  279 

a.  Where  the  mailer  and  freighter  of 
a  veflel  of  400  tons  mutually  agreed 
in  writing,  that  the  (hip,  being  every 
way  fitted  for  the   voyage,   (hould 
with  all  convenient  fpf  ei  proceed  to 
St.  Peterjburgb*  and  there  load  from 
the  freighter's  fa&ors  a  complete  car- 
go of  hemp  and  iron,  and   proceed 
therewith  to  L^ndoft,     and   deliver 
the  fame  on  being  pa'd  freight  for 
hemp  j/.  per  ton,  lor  iron  3/.  a  ton, 
ice. :  one  half  to  be  paid  on  right 
delivery,  the  other  at  3   months: 
;    held  that  the  delivery  of  a  complete 
cargo  was  not  a  condition  precedent; 
boc   that  the  mailer  might  recover 
freight  for  a  fhort  cargo  at  the  ili- 
polated  rates  per  ton ;  the  freighter 
having  his  remedy  in  damages  for 
fuch  Skovt  delivery.    Ritchie  r*  At- 
kinjan,  M,  49  G.  3,  295 


3.  The  m after  and  the  frci^tiier  of  s 
a  vedd  of  400  tons,  having  moiu- 
ally  agreed  in  writing,  that  the 
(hip,  being  fitted  for  the  voyage, 
fhould  proceed  to  St,  Pe:erjh:irgb, 
and  there  load  from  the  freighter's 
factor  a  complete  cargo  of  hemp 
and  iron,  and  proceed  therewith  to 
London,  and  deliver  the  fame,  on 
being  paid  freight,  kc;  held  that 
the  mafler,  after  the  taking  in  at 
St.  Peterjhurgh,  about  half  a  cargo, 
having  failed  away  upon  a  general 
rumour  of  a  hoftilc  embargo  being 
laid  on  Britifh  ihips  by  the  Rufiian 
government,  was  liable  in  damages 
to  the  freighter  for  the  (here  (deli- 
very of  the  cargo;  though  the  jury 
found  that  he  adled  bona  fide,  and 
under  a  reafonable  atui  well-ground- 
ed apprehenfion  at  the  lime ;  aitd  a 
hoftile  feizure  under  an  embargo  was 
in  fa6l  made  fix  weeks  afterwards. 
At  kin/on  V.  Ritchie,    H.  49  G.  3. 

530 
4.  Where  in  a  charter-party  freight 
was  CO  be  paid  at  fo  much   per  ton, 
9n  a  right  and  true  delivery  cf  the 
bometuard-hound  cargo,  from  Hondu^ 
ras  Bay  to  London^  and  the  (hip  and 
cargo,  after  capture  and  recaptore, 
havmg  been  wrecked  at  St.  Xitts, 
into  which   (be  was  carried  by  the 
recaprors,  a  fale  of  the  cargo  was 
dire^ed     by    the    VicerAdmirahy 
Court  there,   on  the  applicatioo  of 
the  mafler,  idling  bona  fide  for  the 
benefit  of  all  concerned,  btit  without 
orders  from  any ;  and  the  proceeds 
of  the  fale  were  remitted  to  the  (hip 
owners :     held    that    the   freighter 
might  recover  fuch  proceeds  in  aC- 
fuixipfit  for  money  had  and  received, 
without  allowing   freight  pro  rata 
itineris.     For   fuch  form  of  adion, 
for  the  proceeds  of  an  illegal  fale  of 
goods,  is  only  a  waver  of  any  claim 
for  damages  for  the  tortious  a£l ;  tak- 
ing the  adual   proceeds  of  the  (ale 
as  the  value  of  the  goods  (fabjedto 
the  legal  confcqoencci  of  confider- 


FREIGHT. 
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ing  the  dcmaod  as  a  debt ;  which 
•dmits  of  a  fet  off.  Sec.)  but  docs 
not  recognizs  the  right  of  the  vcr- 
dor  fo  to  convert  the  gcods.  And 
here  the  adl  of  coriverfaiion,  (for 
fuch  it  mud  be  taken  to  be)  being 
made  by  the  mafter,  who  is  the  g*- 
neral  agent  of  the  (hip  owners ; 
(and  not,  as  in  Baillie  v.  Modigliani^ 
by  the  aft  of  a  Court  of  competent 
jurifdtAion;)  was  unlawful,  and  dif- 
charged  the  claim  of  the  (hip  owners 
for  freight  pro  rata  itincris.  Hunter 
V.  Princep,  M,  49  G.  3.  378 

5.  Bat  the  pkinti/F  could  not  recover 
againft  the  (hip  owners  upon  fpecial 
counts  framed  upon  the  bills  of  lad- 
ing figned  by  the  mafter ;  as  well 
'  becaule  they  contained  exceptions  of 
the  very  perils  by  which  the  lofs 
happened ;  as  becaufe  the  defendants, 
having  ex prefsly. contracted  with  the 
plainiifF  under  fral,  could  not  be 
charged  in  refpedl  of  the  fame  fub- 
jeft-matter  by  a  contradl  not  under 
feal,and  figned  by  their  mailer  only, 
and  not  by  themfelves.  t6. 

64  The  14/.  covenanted  to  be  paid  by 
the  Eali  India  Company  in  their 
charter  parties,  to  the  (hip  owner  /'/; 
England,  for  each  p3(rer.(>cr  ordered 

,  on  board  the  ih*p  in  la^'ia  by  the 
Company's  Agents,  is  payable,  roc- 
wiihltanding  the  lofs  of  the  (hip  be- 
fore her  arrival  in  the  Thatffts. 
Moffat  V.  The  Baft  India  Company ^ 
//.  49  G.  3,       (And   v.VZp  Char- 

TER'PARTY,   I.)  468 

7.  Under  an  agreement  in  the  nature 
of  a  charter  Rarty,  whereby  the 
plaintiff  let  his  (hip  on  freight  to  the 
defendants  on  a  voyage  from  SbieUs 
to  Lijbon,  with  convoy,  the  freight  to 
he  paid  on  right  deli<v€ry  of  the  cargo  ^ 
the  (hip  having  failed  from  Shields 
with  her  cargo,  and  joined  convoy 
at  Pert/mouth ;  and  after  being  de- 
tained near  a  month  eS  Lymington^ 
her  failing  orders  being  recalled  by 
the  convoy,  io  confequence  of  the 
occupation  of  P^rtmgml  by  the  ene- 


'  my  ;  and  the  defendants  havinff  re* 
fuffd  to  accept  the  cargo  at  Part/^ 
mouthy  to  which  the  (hi»>  returned^  it 
was  unloaded  by  the  plaintiff,  after 
notice  to  the  defendanr,  and  then 
was  told  by  confeot  of  both  parties, 
without  prejudice  ;  held  that  the 
plaintiff  could  not  recover  freight 
pro  rata,  or  demurrage.  Liddard 
V.  Lopes »  H.  49  G.  5.  526 

8.  A  covenant  in  a  charter-party  of 
affreightment  chat  the  owner  fhall 
at  his  expence  forthwith  make  the 
(hip  tight  and  ftrong,  &c.  for  a  voy«t 
age  for  12  months,  &c.  and  keep  her 
fo,  is  not  a  condition  precedent  to 
the  recovery  of  freight,  after  the 
freighter  had  taken  the  (hip  into  his 
fervice,  and  ufed  her  for  a  certain 
period  :  but  if  the  freighter  be  af- 
terwards delayed  or  injured  by  the 
necefiity  of  repairing  her,  he  has 
his  remedy  in  damages.  But  if  the 
owners*  negleft  to  rt»pair  in  the  firft 
inrtance  had  precluded  the  freighter 
from  making  any  ufe  of  the  vefTel^ 
that  wouli  have  j2;one  to  the  whole 
co'^li^Jcration,  and  mignt  have  been 
in(illfd  on  as  a  bar  to  the  action. 
Ha^ilotk    v.   Geddes^    H.     49  G.  3. 

9.  A  (h^p  having  been  let  to  freight 
for  T2  months,  and  for  fuch  lonffcr 
period  as  the  freighters  ihould  de- 
tain hrfr,  for  whicb  certain  propor- 
t'ons  of  the  freight  were  to  be  paid 
at  the  end  of  2,  6,  10,  and  14. 
months,  &c.;  it  i*  no  anfwer  to  a 
breach  for  non-payment  of  &x 
months  freight,  due  at  the  end  of 
t^te  10  months,  that  the  owner  had 
covenanted  to  keep  the  velTcI  in  re* 
pair  during  the  time  (he  was  freight- 
ed, and  that  (he  was  not  in  repair 
lohen  the  freighter  flipped  goods  oa 
board  her  during  the  1 1  months, 
which  made  it  neceffary  for  him  to 
unload  and  repair  her,  whsreby  (he 
was  unferviceable  for  part  of  the  (ix 
months ;  and  that  he  had  paid  the 
freight  for  all  the  time  (he  was  fer-  * 

viccable ; 


l 
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viceable ;  and  that  (be  was  not  in 

hia  fervice  for  10  months  in  the 
whole :  for  gon  cooftac  bitt  that  af- 
ter (he  had  been  ufed  by  the 
freighter,  flie  wanted  repair,  with- 
out any  default  of  the  owner  1  or 
that  he  wat  guihy  of  any  delay  in 
making  the  repairs  ;  and  the  freight 
woold  ftill  run  on  during  the  time  of 
repair.       HaveUci   v.    Ge^dts^    H. 

49<^-3-  .  .  555 

10.  The  freight  being  refe rved  at  (o 

mnch  ftr  msitth^  was  earned  at  the 
end  of  each  month,  ahbeogh  the 
ftipuhted  times  of  payment '  were 
from  4  'months  to  4  months  (begin- 
ning at  the  end  of  3  months)  and 
the  (hip  were  loft  before  the  end  of 
14  month?.  i6, 

GAME. 

1.  The  pofleflion  of  game  by  a  fer* 
vant  employed  to  detect  poachers, 
who  took  it  up  after  it  had  been 
killed  by  ilrangers  on  the  manor,  in 
order  to  catry  it  to  the  lord,  is  not  a 
foJfrJfiGn  within  the  penalty  of  the 
ffame  laws.  Warwfori  v.  Kendall, 
T.  48   G.  3.  19 

2.  In  debt  for  a  penalty,  under  the 
game  laws^  if  the  defendant  (hew  a 
deputation  as  game-keeper  of  the 
manor  from  the  lord,  it  may  be  pre- 
fumed,  if  nothing  appear  to  the 
contrary,  that  the  game  killed  by 
him  there  was  for  the  ufe  of  the 
ir>rd  onder  the  ftat.  3  G.  1 .  r.  1 1 . 
Spurritr  V.  Falt»  //•  49  G.  3.      4I3 

GUARDIAN  IN  SOCAGE. 

A  guardian  in  focage,  refiding  on  the 
Ward's  eftate  for  40  days,  gains  a 
fettlement  in  the  pari(h,  and  cannot 
be  removed  from  the  pofleffion  of  it 
at  any  time.  The  King  v.  The  In- 
baiitanis  ofOakUj,  ^*  49  G.  3.  491 
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INSURANCE. 
INDEMNITY  ACT, 

^/#  CoRPORaTiOMy    f. 

INDICTMENT. 

One  indited  for  a  mifdemeanor  may 
plead  in  abatement  a  mifnomer  of 
his  furname,  SbaAeftar  for  Sbake^ 
/pear £9  which  Aiall  r.o(  be  taken  lor 
idem  fonans;  aod  the  plea,  conclad- 
ing  with  praying  juelgmeHt  of  t  hi /aid 
indiBment^  and  thai  be  maj  net  bi 
eompelUd  to  anjkuir  tke/ame^  is  good. 
Tbe  King  V.  Sbakeffeurtg  7*.  48  G.  3. 

INHABITANCY. 

Freemen  of  Norwicb,  fabAitutes  in  tbe 
mil'tia,  quartered  at  Celcbtfttr^  bat 
having  dwelling  houfes  in  Nonwicb^ 
in  which  their  families  reiided,  and 
to  which  they  at  times  refortcd  on 
furlough,  (in  fome  inAances,  witbia 
the  laft  fix  months,  only  for  the  piir<- 
pofe  of  voting  at  elections,)  held  to 
be  inbabitants  within  the  charter  of 
Nprwicbf  and  a  local  a6t,  requiring, 
them  to  have  been  inhabit  ant i  jw 
/ix  caUndar  months  previous  to  cer- 
tain ek&ions  of  corporate  officers, 
in  order  to  qualify  them  to  vote. 
Tbt  King  V.   Mltcbill,  if.  49  G.  !• 

INSOLVENT  DEBTORS. 

One  in  coftody  by  attachment  for  non- 
payment of  money  under  20/.  found 
due  by  an  award  made  a  Kule  of 
court,  is  not  entitled  to  his  difcharge 
onder  the  flat.  4 8  G.  5.  r.  1 2  3 . ;  that 
being  confined  to  perions  in  execu- 
tion upon  any  judgment.  Tbe  King 
V.  Huobardt  M.  49  G.  3.  40S 

INSURANCE. 

f.  A  ihip  iofured  from  Jammca  to 
Liverpool  was  captured  in  the  coorfe 
of  her  voyage,  and  recaptured  in  a 
few  days ;  and  the  Jiffiif cd  having 

rcceiv^ 
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received  intelligence  of  the  capture, 
but  not  01"  the  recapture,  gave  notice 
of  abandononent :  and  foon  after  re- 
ceiving inieiligencc  ot  the  recapture, 
*aod  that  the  fliip  was  fafe  in  the  pof- 
fefHon  of  the  recaptors,  in  H  port  in 
Irtlandt  but  without  any  furiher 
knowledge  cf  her  (late  and  condition, 
he  perfiited  in  his  notice  of  abandon- 
ment :  but  the  (hip  was  afterwards 
reflored  to  his  poflellion  without  da- 
mage, and  arrived  at  Liverpool,  and 
earned  her  freight ;  the  falvage  and 
charges  of  the  recapture  amounting 
only  to  15/.  41.  %d.  per  cent.:  held 
that  he  was  not  entitled  to  abandon  ; 
it  appe»ring  in  the  reAilt  that  at  the 
time  when  the  notice  of  abandon- 
ment was  given,  it  was  in  fadl  only 
a  partial  and  not  a  total  lofs,  as  the 
aiTured  fuppofed  ;  and  there  being 
no  fubfequenc  clrcumdances,  fuch  as 
the  lofs  ot  voyage,  high  falvage,  &c. 
xo  continue  it  a  total  lofs.  And  quaere, 
whether  in  anv  cafe,  if  that,  which 
•  in  its  inception  was  a  temporary 
total  lofs,  tuin  out  by  fubfequent 
events  to  be  only  a  partial  Icfs,  be- 
fore  any  adlion  brought,  the  afTured 
be  entitled  to  inGll  on  his  notice  to 
abandon  giveii  during  the  exigence 
of  fuch  temporary  total  lofs. 

The  like  point  was  ruled  on  the 
freight  policy,  on  which  there  was 
a  partial  lofs  of  .13/.  iw.  ^d,  per 
cent. 

jut  at  any  rate  if  the  underwriters  ac> 
cept  theoiFcrrof  abandonment,  made 
upon  fuch  temporary  total  lofs,  both 
p4rties  are  bound  by  it.  Bainbridge 
V.  Nitl/on»  M.  49  G.  3.  329 

8.  A  reprefenutioo  to  the  underwrit- 
ers at  the  time  of  elFeding^a  policy 
by  the  owner  of  goods  on  board  a 
ihip, '  as  to  the  time  of  her  failing, 
being  made  bona  fide  upon  probable 
expedation,  does  not  conclude  him. 
Bo^udim  V.  Vaughau,  Uil,  49  C  3 

415 

|.  A  foreigner  infuring  in  this  country 

iui  ihip  or  goods  on  a  voyage  is  not 


JUDGMENT. 


^«5 


entiefed  to  abandon  opon  an  embar* 
go  laid  on  the  property  in  the  ports 
of  his  own  country,  as  his  aflent  it 
virtually  implied  to  tvtry  a£l  of  bts 
own  government,  and  makes  fuch 
embargo  his  own  voluntary  adt.  And 
•  gpods  having  been  configned  by  fucb 
foreigner  on  his  own  account  and 
H(k  to  Briiijb  merchants  here,  who 
in  confequence  of  fuch  confignmenC 
made  advances  to  the  foreigner, 
and  made  infurance  upon  the  goods 
on  his  account,  debiting  him  witb 
the  premiums ;  and  the  goods  were 
after  wards  abandoned  I  nconfequence 
of  fuch  embargo :  held  that  as  the 
foreigner  could  not  recover  againd 
the  underwriters,  his  confignees 
could  not  recover  their  advances  un« 
der  a  policy  made  for  the  benefit  of 
the  foreigner,  though  made  in  their 
names,  as  intereil  might  appears 
however  they  might  have  infured 
their  feparate  interells  by  Molipy 
made  on  their  own  account.  ^^. 
nAtay    and    Davidjon     V.    Grey,    H, 

49  ^'-  3*  5j6 

INTEREST.     ' 

An  avowant  in  replevin  for  rent  in 
arrear,  for  whom  verdid  and  judg- 
ment are  given  below,  which  are 
affirmed  on  a  writ  of  error,  is  noc 
entitled  to  be  allowed  intereil  on  the 
fom  recovered,  by  force  of  the  rtat. 
3  £f.  7.  tf.  to.  which  is  confined  to 
judgments  recovered  by  plaintiffs 
below,  and  affirmed  on  a  writ  of 
error.     Golding   v.    Dias.     Jl     48 

G.  3-  * 

JOINDER  IN  ACTION, 
Sii  Plbaoing,  10.  12.  i6. 

JUDGMENT. 

Upon  a  plea  in  abatement  the  conrt 
give  no  other  than  the  proper  judg* 
ment  prayed  for  by  the  party  :  but 
upon  a  plea  in  bar^  the  conrt  wilf 

give 
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give  that  wfiicb  appears  to  them  to 
be  the  proper  jadgment  apon  the 
whole  record,  whether  regularly 
prayed  for  or  not.  The  Kin^  v. 
Shake/pear e.  7*,  48G.  3.  87 

JUDGMENT  IN  ERROR, 
SeeCo^T$,  I.     Interest,  !• 

KENSINGTON  PALACE. 
Sti  Palace. 

LADING,  BILL  OF, 

Ste  Bill  of  Lading. 

LANDLORD  AND  TENANT. 

!•  A  landlord  of  premifes  about  to  fell 
them  gave  hi&  tenant  notice  to  qoit 
on  the  nth  of  Odober  f8o6»  hot 

'  promifed  not  to  turn  him  out  unlefs 
thev  i%cre  fold :  and  not  being  fold 
riUpf  rhnnr)'  1807,  the  tenant  re- 
fafed  on  demand  to  deliver  up  poflef* 
fion.  And  on  ejeflment  brought ; 
held  that  the  promife  (which  was 
performed),  was  no  waver  of  the 
notice,  nor  operated  as  a  licence  to 
be  on  the  prcttife<»  otherwise  than 
fubje^t  to  the  landlord's  right  of 
ft£Ung  on  fuch  notice,  if  neceiTary  ; 
and  therefoKe  that  the  tenant,  not 
having  delivered  up  porFeilion  on 
demand  after  a  fale,  was  a  trefpaflTer 
from  the  expiration  of  the  notice  to 
qoit.  Whiteacrtt  d.  Boult  v.  Symonds^ 
T.  48  G.  3.  1 3 

a*  A  landlord  declared  in  debt,  ift, 
for  the  double  value;  adly,  for  ufe 
and  occupation.  The  tenant  pleaded 
nil  debet  to  the  ifirft,  and  a  tender  of 
the  iingle  rent  before  the  adlion 
brought  to  the  fecond  count,  and 
paid  the  money  into  court ;  which 
the  plaintifF  took  out  before  trial  and 
fiill  proceeded:  and  held  that  this 
was  no  caufe  of  nonfuit,  as  upon  the 
ground  ^^  ^"'•^  acceptance  of  the  An- 
gle r  ver  of  the  plain, 
tiff'  ^  for  the  double 


value  ;  but  that  the  cafe  ought  to 
have  gone  to  the  jury :  and  that  the 
plain cilF's  going  on  with  theaftioa 
after  taking  the  fingle  rent  out  of 
court,  was  evidence  to  (hew  thit  be 
did  not  mean  to  wave  his  ^aim  for 
th«  double  value,  but  to  take  it  pro 
tanto.  And  it  feems,  that  ihoagh 
the  fingle  rent  were  paid  into  coart 
on  the  fecond  count,  yet  if  the  plain- 
tiff' had  not  accepted  it,  but  had  re- 
covered on  the  firft  coant»  the  de- 
fendant would  have  been  entitJed  to 
have  the  money  fo  paid  in  dedaded 
out  of  the  larger  foni  recovered. 
Ryall  v.  Kick,  7*.  48  G.  J.  48 

3.  In  a  leafe  of  ground,  with  liberty  to 
make  a  water-coorfe  and  cre^  a  mill* 
the  leffee  covenanted  for  himfelf,  bis 
executors,  &c.  andajjigm^  not  to  have 
perfons  to  work  in  the  mill  who  were 
fettled  in  other  parities,  without  a 
parifli  certificate  :  held  that  this  co- 
venant did  not  run  with  the  land,  or 
bind  the  affigoee  of  the  leffec.  Tht 
Mayor  l^c.  of  CongUten  V.  Paitifin% 
T.  48  G.  3.  150 

4«  In  covenant  on  an  indenture  of  de- 
mife  of  a  coal  mile,  made  on  the 
8ch  of  yuly  180 J,  refcrving  one- 
fourth  of  the  coal  raifed,  or  che  value 
in  money,  at  theeledion  of  theleffor; 
and  if  the  one  fourth,  fell  (hort  of 
400/.  per  annum,  then  referving  foch 
additional  rent  as  would  make  op 
that  annual  fom,  to  be  rendered 
monthly  in  equal  portions  :  held  that 
the  Icffor  having  ele^ed  to  take  the 
whole  in  money  mly  declare  for  two 
years  and  three  months  rent  in  ar- 
arrear.  B'ut  even  if  the  money  rent 
were  referved  annually,  the  plaintiff 
imy  remit  his  claim  as  to  the  three 
months  rent,  and  enter  up  judg- 
ment for  the  two  years  rent  only. 
And  havm)r  firft  well  affigned  a 
breach  of  the  covenant,  that  the 
leffees.had  not  yielded  monthly  the 
one-fourth  or  the  valne  in  mooey* 
&c.but  had  refufed,5ec. :  held  that  it 
would  not  hart  on  gtneral  demurrer, 
I  -  that 
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that  the  count  went  on  to  allege, 
that  bffore  the  exhibition  of  the 
plaintiff's  bill,  'utz.  on  the  \ft  of  No- 
•vember  1797,  900/.  ot  the  rent  re- 
ferved  for  t«vo  years  and  three 
months  W2S  due  and  in  arrear;  for 
that  date  being  before  the  leafe  made, 
And  therefore  impofltble  in  refpe£^  to 
the  fubjedt  matter,  muft  be  rejeded  ; 
and  the  general  allegation*  that  be- 
fore che  exhibiting  of  the  plaintiff's 
biMy  900/.  of  the  rent  referved,  &c. 
was  dufy  is  Sufficient.  Buckley  v. 
Kenyan ,  T*.  48  G.  3.  139 

J.  An  eftace,  the  greater  gart  of  which 
was  in  leafe,  either  for  years  certain 
not  exceeding  2 1 » or  for  longer  terms 
of  years  determinable  on  lives,  was 
fettled  on  fevcral  tenants  for  life  in 
fucceflion,  with  remainders  in  tail  ; 
with  poM/er  to  every  tenant  for  life 
"  who  (hould  be  entitled  to  the  free- 
'*  hold  of  the  premifes  or  any  part 
*'  thereof,  when  he  (hould  be  in  the 
'^  adtual  poffeffion  of  the  fame,  or 
«*  any  part  thereof,  from  tims  to 
"  time,  by  indenture  to  mak^leafes 
«'  of  all  or  any  part  or  parts  of  the 
'*  demefne  lands^  whereof  he  ihould 
''  be  in  the  adual  poffeffion  as  afore- 
"  faid,  for  any  term  or  number  of 
*'  years,  not  exceeding  21  years,  or 
*«  for  the  life  or  lives  of  any  one,  two, 
**  or  three  perfon  or  perfons :  fo  as 
•*  no  greater  cftate  than  for  three 
**  lives  be  at  any  one  time  in  being 
««  in  any  part  of  the  premifes  ;  and 
*'  fo  as  the  ancient  yearly  rent,  &c. 

^"  be  rcferved.'*  Held  rft,  that  the 
power  only  authorized  either  a  chat* 
tel  leafe,  not  exceeding  21  yea^s,  or 
a  freehold  leafe  not  exceeding  three 
lives )  and  that  a  leafe  by  tenant  for 
life  for  99  years  determinable  on 
lives,  as  it  might  exceed  «zi  years, 
was  void  at  law,  and  was  not  even 
good  pro  tanto  for  the  21  years. 
Roed.  Brune  v.  Prideaux,  T.  48  G.  3. 

I  $8 

6.  Bot  the  fpecial  verdid  finding  that 
the  tenant  in  tail  had  received  the 
Vol.  X. 


rent  referved  by  foch  leafe  accrvYng 
after  the  death  of  the  tenant  for  life 
who  mad«  it»  and  who  had  not  given 
any  notice  to  quit:  held,  2dly,  that 
the  receipt  of  rent  was  evidence  of  a 
tenancy,  the  particular  defcriptiojo  of 
which  it  was  for  the  jury  to  decide 
upon  ;  and  for  the  defedt  of  the  fpe« 
cial  verdidl  in  this  refpe6l  a  venire  de 
novo  was  awarded,  fiuc  the  Court 
intimated,  ^hat  under  the  circum- 
ilances  of  the  cafe^  and  the  difparit/ 
of  the  rent  referved,  being  4/.  x/*^ 
while  the  rack-rent  value  was  6oi. 
a  year ;  {though  one  of  the  lefiees 
had  beeyn  prefented  by  the  homage 
as  tenant  after  (he  death  of  the  ten* 
ant  for  life,  and  admitted  by  the  lord's 
fteward  ;  and  the  4/.  2/.  referved  was 
more  than  the  ancient  rent  ;)  a  jury 
would  be  flrongly  advifed  to  decide 
againil  a  tenancy  from  year  to  year. 
Roe  d. Brunei. Pr'Hltattx,T,^%G.i.  158 

7.  Tenant  in  tail  having  received  an 
ancient  rent  of  l/.  i8j.  6dm  from  the 
leffee  in  pofiefTion  under  a  void  leafe 
granted  by  tertant  for  life  under  a 
power,  the  rack-rent  value  of  which 
was  30/.  a  year,  cannot  maintain  an 
ejsdmcnt,  (Uying  his  demlfe,at  lead* 
on  a  prior  day,)  without  giving  the 
leflbe  fome  notice  to  quit,  io  as  to 
make  him  a  trefpilFcr,  after  fuch  re« 
cognition  of  a  lawful  pofTeliion  either' 
in  the  relation  of  tenant,  or  at  lead  as  * 
continuing  by  futferancc  till  notice. 
Denn  v.  Ratlins,  M,  49  G.  5.     261 

8.  A  leafe  at  43/.  a  year,  granted  under 
a  power  directing  the  iff^  rent  to  be 
referved,  cannot  be  impeached  mere- 
ly by  (hewing  that  the  Icflbr  rej^dled 
at  the  time  two  fpecific  olfers,  one  of 
50/.  and  another  from  50/.  to  6o/* 
from  other  tenants ;.  though  the  re- 
fponfibility  of  fuch  other  tenants 
could  not  be  difproved  :  for  in  the 
excrcife  of  fuch  a  power,  where  fairly 
intended,  and  no  tine  or  other  colla* 
teral  confideration  is  received,  or 
injurious  partiality  p'ainly  manifeft^i* 
^by  the  leiTor,  all  otucr  requifites  ot  a 
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g6od  tenant  are  to  be  regarded  a^ 
well  as  the  mere  amount  of  the  rent 
offered  |  unlefs  fomething  extrava. 
gantly  wrong  in  the  bargain  ^or  rent 
be  (heivn.  Semble  that  the  6ifi  rent 
f&eans  the  bell  rack-rent  that  can 
rtA/bnahly  be  required  by  a  landlord j 
taking  all  the  reqoifites  of  a  good 
tenant  for  the  permanent  bene6t  of 
the  eftate  into  the  account.  Dm  v. 
RaJelifftf  M,  49  G.  3.  278 

9.  A  leflee  of  land  in  the  Biifmrd  Levil 
cannot  objeft  to  an  adton  by  his 
landlord  for  a  breach  of  covenant  in 
not  repairing,  that  the  leafe  was  void 
by  the  ftat.  15  Car.  2.  r.  17.  for 
want  of  being  regiftered  ;  foch  afi 
enaAing,  that  **  no  leafe,  &c.  (hould 
*'  be  of  force  but  from  the  time  it 
<^  (hould  be  regiftered,"  not  avoid- 
ing it  as  between  the  parties  them* 
felvesi  but  only  poftponing  its  prio- 
rity with  refpedl  co  fubfequent  incum- 
brancers >  regiftering  their  titles  be- 
fore. Ho4fin  v.  Sbarpti  M.  49  G.  3. 

10.  Under  a  power  to  demife  for  i\ 
years  in  polTeifiony  and  not  in  rever- 
(ion,  a  leafe  dated  in  fafton  the  17th 
of  February  f8o2>  habendum  from 
the  25th  of  March  mxt  en/uing  tht 
dau  iberff,  is  good>  if  not  executed 
and  delivered  till  after  the  25th  of 
March  ;  for  it  then  takes  effect  as  a 
leafe  in  poffeffion,  with  reference  back 
to  the  date  adually  expreiTed.  Doe 
V.  Daj^  H.  49  G.  3.  427 

LEASE. 

Sii  LAKDLoan  anp  Tenant. 
Power,  1,  2,  3,  5. 


LIBEL. 

An  affidavit  made  and.figned  by  the 
printer  and  publiOier  and  proprietor 
of  a  newfpaper,  as  required  hj  ftat. 
38  G.  3«  c.  78.  which  affidavit  con- 
tained the  names  of  the  parties,  the 
place  where  the  paper  was  printed, 
and  the  title  of  it  i  together  with  the 


[  produdioQ  of  a  newfpaper«  tallyiog 
in  t'itry  re/ped  with  the  defcripcioa 
of  it  in  the  affidavit ;  is  not  only  e«i* 
dence  by  that  ad  of  the  pabltcauoo 
of  fuch  paper  by  the  parties  naoed, 
but  is  alfo  evidence  of  its  pobticatioa 
in  the  county  where  the  priociog  of 
it  is  defcribed  to  be :  and  this*  upoQ 
the  triatl  of  an  information  for  a  libd 
contained  in  fuch  newfpaper.  ^ht 
King  V.  Hart  and  ff^bite,  T>  48  G-  3. 

94 
MANDAMUS. 
See  Apfbal,  i.     CorYHOLO)  2. 

MALT, 
See  CoKviCTiokf* 

MANOR. 

1 .  An  alleeation  in  a  declaration  thai 
one  was  leifed  of  a  manor  of  F.,  and 
that  he  and  all  thofe  whofe  eftaces  be 
has  in  iliejaid  manor  have  irnmcmo- 
rially  appointed  a  fexton  of  the  pa- 
ri(h  of  F.,  is  fuftained  by  proof  of  bis 
feilin  of  a  quondam  manor ^  which  had 
ceafed  to  be  a  legal  manor  for  defc^ 
of  freehold  tenants^  and  exited  now 
only  by  reputation.  Soane  v.  IrelaMi, 
M.^^G.^,  259 

3»  Though  the  lord  of  a  manor  in 
Cornwall  may  by  conveyance  aod 
ads  of  owner(hip  eftablifh  his  right 
to  all  his  mines  within  the  manor,  as 
well  under  the  freehold  tenements  as 
under  cudomary  tenements,  and  the 
waftes;  yet  confidently  there  with 
the  tenants  of  certain  tenements  10  a 
vill  within  the  manor,  fonae  of  then 
freehold  and  fome  cuftotnary,  may 
by  ads  of  ownerfliip  for  more  thia 
twenty  years  paft  elUblifh  their  right 
to  copper  mines,  as  well  uikdcr  the 
wafte  and  cuftomary  lands,  as  under 
the  freehold  lands  within  the  vill, 
Curtis  V.  Daniel^M.  49  G.  j.    aj] 

MARRIAGE. 

f.  A  warring  contrad  for  fifty  %^ 
neas,  that  the  piaiatiff  areald.Bor 

inarf/ 


MARKET  TOLL. 


MINES. 
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tnarry  within  fix  years»is  prima  facie 
in  rpftraim  of  marriage,  and  there- 
fore void:,  nocircumftaoces  appear* 
ing  to  fhew  that  fuch  reilraint  was 
prudent  and  proper  in  the  particu- 
lar ioftante.  Hartley  v.  Ulu,  7*. 
4S  G.  3.  22 

ft.  Evidence  that  Britijb  fubjtf^s  in  a 
foreign  country,   bring  defiroqs  of 
intermarrying,  went  to  a  chapel  for 
th^t  purpofe  where  a  fervice  in  the 
language  of  the  country  was  read  by 
a  perfon  habited  like  a  pried,  and 
interpreted  into  Engliih  by  the  offi- 
cia.ifig  clerk;    which    fervice    the  I 
parties  underftood  to  be  the  mar- 
riage fervice  of  the  church  of  Eng-^ 
landi  and  rhey  received  a  certificate; 
of  tl:e  marriage,  which  was  after, 
wards  lod  ;  is  fufiicient  whereon  to 
found  a  prefumption  (nothing  ap- 
pearing to  the  contrary)   that  the 
marriage    was  duly  celebrated  ac- 
cording to  the  law  of  that  country, 
particularly  after  e4even  years  coha- 
bitation as  man  and  wife,  till  the 
period  of  the  hufband's  death. 
And  fuch  Britijb  fubje^s  being  attach- 
ed at  the  time  to  the  Britiih  army 
on  fervice  in  fuch  foreign  country, 
and  havi&g  military  poiTsffion  of  the 
place;  it  feems  that  fuch  marriage 
folemnized  by  a  priell  in  holy  orders 
(of  which  this  would  be  reafonable 
evidence)  would  be  a  good  marriage 
by  the  law  of  England,  as  a  mar 
riagc  cootrafl  per  verba  de  prsfenti 
before  the  marriage  adt  :  marriages 
beyond  fea  being  excepted  out  of 
that  aA ;  and  it  would  make  no  dif- 
ference^ if  folemnized  by  a  Roman 
catholic  prieft.     Tht  King  v.  Tht 
Inhaiitams  tfBramftenp  ilf.  49  G*  j . 

282 

MARKET  TOLL. 

Where  tbc  corporation  of  Worafiir  had 

for  above  forty  yeara  received  tdl 

upon  corn  fold  in  their  market  hy 

JampU%  and  aftirtnardt  brought  with- 

in  the  city  to  bt  delivered  to  the 


buyer ;  and  for  about  fixty  years 
back,  as  far  as  living  memory  went, 
when   corn   pitched  in  the  market 
place  on  one  market  day  was  not 
then  fold,  it  lyas  ufually  put  in  flore 
in  the  city,  and  only  one  bag  brought 
into   the  next   market   by   way  of 
fample,  and  when  fold  in  that  man- 
ner toll  ufed   to   be  taken   on  the 
whole  ;  this  was  held  fufiicient  evi- 
dence to  be  left  to  the  jury  of  a  pre- 
fcriptive  claim  to  take  toll  on  corn 
fold  in  the  market   hy  Jamplt,  and 
afterwards  brought  into  the  city  to 
be  delivered  to  the  buyer;  though 
the  witneflesfpoke  according  to  their 
recolledion  and  belief  of  the  com- 
mencement of  felling  by  fample  in 
the  market,  in    the  manner  now 
praAifed,  between  forty   and  fifty 
years  ago.     Hill  v.  Smith,  H»  49  Cr. 
3.  476 

MINES. 


See  Covenant,  a. 

1.  The  lord  of  a  manor,  as  fuch,  has 
no  right,  without  a  cuftom,  to  enter 
npon  the  copyholds  within  the  ma- 
nor, under  which  there  are  mines  and 
vtins  of  coal,  in  order  to  bore  for 
and  work  the  fame :  and  the  copy- 
holder may  maintain  trefpafs  againft 
him  for  fo  doing.  Bourne  v.  Taylor, 
r.  48G.  3.  189 

2.  But  where  the  defendant  juftificd 
under  the  lord,  as  being  feifed  in  fee 
of  the  .veins  of  coal  lying  under  the 
copyhold  tenements,  together  tvith 
the  liberty  ofhoringfor  and  getting  the 
C9al,  &c.  it  is  not  enough  for  the 
plaintiff  to  reply,  that  as  well  all  the 
veins  of  coal  under  the  faid  clofes  in 
which  &C.  as  the  refl  of  the  foil 
within  and  under  the  fame, ,  had 
immenu>rially  been  parcel  of  the 
manor  and  demifed  and  demifeable 
by  copy,  &c.  without  any  exception 
or  refer vfttion  of  the  coal,  &c. ;  on* 
lefs  he  alio  traverie  the  liberty  of 
working  the  mines ;    bccaufe  the 
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MORTMAIN. 


plea  claims  fach  liberty  not  merely 
as  annexed  to  the  (eiiin  in  fee«  to  be 
cxercifed  when  in  adluai  pofTeflion^ 
but  as  a  prefent  liberty^  to  be  exer- 
cifed  during  the  coniinuance  of  the 
copyholder's  cdate  ;  and  therefore 
the  replication  is  only  an  argumen* 
tative  denial  of  the  hberty,  and  does 
not  confefs  and  avoid  it,  Bourtte  v. 
Taylor^  T.  48  G.  3.  189 

3.  Though  the  lord  of  a  manor  in 
Cornwall  may  by  conveyance  and- 
adts  of  owner  (hip  eflabliih  his  right 
to  all  tin  mines  within  the  manor,  as 
well  dnder  the  freehold  tenements  as 
under  cuftomary  tenements*  and  the 
wades;  yet  confidently  therewith 
the  tenants  of  certain  tenements  in  a 
vill  within  the  manor,  fome  of  them 
freehold  and  fome  cuAomary,  may 
by  a£ls  of  ownerfliip  for  more  than 
twenty  years  patl  eftablifh  their  right 
to  copper  mines,  as  well  under  the 
walle  and  coflomary  lands^  as  under 
the  freehold  lanra  within  the  vill. 
Curtis  w*  Daniilf  M.  49  G.  3.    273 

MORTMAIN. 

Where  fucceffive  re£lors  had  been  in 
pofTeflion  of  land  for  above  fifty  years  I 
pad ;  but  in  an  adion  for  dilapida- 
tions brought  by  the  prefent  againll 
the  late  redor,  it  appeared  that  the 
abfolute  feiiln  in  fee  of  the  fame  land 
was.  in  certain  devifees,  fince  the- 
flat.  9  G.  2.  r.  36.  and  that  no  con- 
veyance was  enrolled  according  to 
the  firft  fedlion  of  that  a£t,  nor  any 
difpofition  of  it  made  to  any  colIegCf 
2cc.  according  to  the  4th  fedlion; 
held  that  no  prefumption  could  be 
made  of  apy  foch  conveyance  en- 
rolled, (which  if  it  exifted  the  party 
might  have  ihewn,)  and  confequent- 
ly^that  the  redor  had  no  title  to  the 
land ;  as  the  (latote  avoids  all  other 
grants,  &c.  in  truft  for  any  chari- 
table ufe  made  otherwife  than  is 
thereby  direded ;  although  in  fad 
h  appeared  that  one  of  thofe  devi. 
fees  was  the  then  redor,  and  that  the 
title  to  the  redory  was  in  Balid 
college,  Oxftrd^  HYight  v.  Bnvfthiis. 
JI.  49  G.  3.  409 


PALACE. 

NEWSPAPER,    EVIDENCE   Of 
PUBLICATION. 

An  afHdavit  made  and  figned  by  the 
printer  and  publiiher  and  proprietor 
of  a  nevvfpapcr  as  required  bv  ftjt. 
38  G.  ^.  c.  78.,  which  affidavit 
contained  the  namrs  of  the  parties, 
the  place  where  the  paper  was  print- 
ed, and  tbctitle  of  it ;  together  with 
the  production  of  a  newfpaper,  tally* 
ing  in  every  rcfpcd  with  the  dc- 
fcription  of  it  in  the  afHdavit  ;  is  not 
only  evidence  by  that  ad  of  the 
publication  of  fuch  paper  by  the 
parties  named,  but  is  al(o  evidence 
of  its  publication  in  the  county 
where  the  printing  of  it  is  defcribed 
to  be:  and  this  upon  the  trial  cf  an 
information  for  a  libel  contained  in 
fuch  newfpaper.  The  King  v.  Hart 
andWbiu,  T.  48  G.  3.  94. 

NEW  TRIAL. 

The  Court  will  not  grant  a  new  tr'al 
in  a  penal  adioo  where  the  verdi<fi 
has  pafTed  for  the  defendant,  on  tbt 
ground  of  its  being  againd  the  evi* 
dence*  Brook  fui  tarn  v.  MidJleUn, 
M.  49  G.  3 .  265 

NONSUIT. 
^//Pleading,  14.  or  PRACTiCi,  iS. 

NOTICE  TO  QUIT. 

Sei  Landlord  and  Tenant^ 
I.  6,  7. 

OCCUPATION. 
Ste  Poor's  Rate»  %• 

PALACE.     . 

Kenfington  Palace  being  kept  in  a 
conftant  ftate  of  preparation  to  re« 
ceive  the  King,  with  bis  officer;, 
fervants,  and  guards  refidiog  aad 
doing  duty  there  at  all  times,  and 
fome  of  the  Royal  family  'having 
apartments  there>  is  privileged  as  a 
royal  palace  againft  the  iotruiion  of 

the 


PARTNER, 


PLEADING. 
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the  (henfFfor  the  parpofc  of  exccut. 
ing  proccfa  againll  the  goods  of  a 
perfon    having    the    ufe    of   certai 
apartment-  ihtTcin.  fVinter  v.  Miles, 
/i.  49G.  3.  ^7b 

PARISHIONER. 
Su  Witness,  i,  2. 

Partner. 

f.  The  authority  of  one  partner  tc 
bind  another  by  Honing  bills  of  ex- 
change and  promiflory  notes  in  their 
joint  names  is  only. an  implied  au- 
thof  ity,  and  may  be  rebutt^^d  by  ex- 
preff  previous  notice  to  the  party 
taking  fuel)  fecurity  from  one  of 
them,   that  (lie  other  would  not  b: 

^  Uable  for  it.  And  this,  though  ii 
were  reprefented  to  the  holder  b) 
the  partner  (i^gning  fuch  fecurity, 
that  the  money  advanced  on  it  wa.^ 
raifed  for  the  purpofe  qf  being  ap- 
plied to  the  payment  of  p..r:ntrfliip 
debts;  and  though  the  greater  part 
ef  it  were  in  fa£l  fo  applied.  Nor 
can  he  recover  againft  the  other 
partner  the  amount  of  the  fum  (o 
applied  to  the  payment^of  the  part- 
nerfliip  debts  againd  fuch  notice. 
LorJ  Vi/count  Galliuay  v.  Maibenv 
an  J  yi not  her.  M  49  C/.  3.  264 

%,  Two  of  three  partners,  aiFifting, 
bat  wiihout  authority,  to  bind  the 
.firm  by  deed,  alTigned  a  debt  due  to 
them  from  a  correspondent  abroad, 
without  his  privity,  to  a  creditor'at 
home,  and  afterwards  by  direction 
of  fuch  correfpondent  drew  a  bill  of 
exchange  in  the  name  of  the  firm 
upon  his  agent  here,  which  was  ac. 
cepted,  payable  to  their  o«?n  order 
for  the  amount  of  the  debt ;  and 
then  the  two  partners,  having  in  the 
mean  time  committed  adts  of  bank- 
ruptcy, indorfed  fuch  bill  to  the 
creditor  of  the  firm  in  part  fatisfac- 
ticn  cf  nis  debt ;  and  afterwards  fe- 
parate  commiOions  were  iued  out 
li^ainlt  the  two  partners^  v'ko  were 


declared  bankrupts,  and  their  effeda 
.  affigned  ;  the  other  partner  being  all 
the  time  abroad.  Held,  I  (I,  that  by 
fuch  indorfement  of  the  bill  by  the 
twO|  after  a^s  of  bankruptcy  cOm-. 
mitted  by  thi'm,  though  before  the 
commifOons  iiTued,  nothing  pafled  to 
the  creditor;  for  the  bankrupt  part- 
ners had  by  relation  ceafed  at  the 
time  of  fuch  indorfement  to  have  any 
control  over  the  joint  flock  as  part- 
ners,  and  therefore  could  not  bind 
either  the  property  of  the  ailignees 
or  of  tbeir  folvent  partner,  adly. 
That  the  folvent  partner  might  join 
with  the  afTignees  of  the  other  two 
in  maintaining  an  adlion  for  money 
had  and  received,  to  recover  back 
from  the  creditor  the  amount  of  the 
bill  received  by  him  from  the  ac- 
cept r.  3dly,  That  fuch  creditor 
could  not  fet  ciF  a  greater  demand 
which  he  had  upon  the  joint  firrn^ 
thoujih  reprefented  by  the  different 
plaintiff's.  Hhomafon  jointly  luitb 
IJipgip  and  others^  ajjigneet  of 
Underbill  and  Guefl^  V.  Frertt  H* 
49  G.  3.  418 

PAYMENT  OF  MONEY  INTO 

COURT. 

See  Landlord  akd  TknanTjI. 

PENAL  ACTION. 

The  Court  will  not  grant  a  new  trial 
in  a  penal  adion  where  the  verdi<3 

*  has  pafied  for  the  defendant^  on  the 
ground  of  its  being  againft  the  evi- 
dence. Brook  t  qui  tarn  V.  Mid'' 
dhton»  M,  49  G.  3.  2^8 

PLEADING. 

See  Judgment. 

I,  A  defendant  in  trefpafa  cannot  plead 
by  way  of  jullification  that  be  was 
polTeiTed  of  a  right  of  common  over 
the  locus  in  quo  under  a  deed  of 
grant  by  a  former  owner,  alleged  to 
be  iiQce  loft  or  deftroyed  by  accident 

S'«  3  and 
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PLEADING. 


and  length  of  dflie*  and  therefore  not 
preferred  in  Court,  of  which  the  datt 
And  namtt  o/tbi  fartUs  mr$  unkmo^n. 
Hnuij  y.  StifbtMfom,T.  48  G.  3.  55 

a.  A  new'  affigne e  of  a  bankrupt,  fuing  I 
10  debt  on  a  judgdnent  recovered  by 
a  former  affignee  difplaced  by  the 
Lcrd  Chancellor, .  may  declare  in  a 
genera]  form  at  having  been  duij 
confiitoCed  and  appointed  aflignee. 
De  CoJ/bn  7,  FaugboH^  in  error.  7". 
48  G.  3.  61 

3.  Where  the  plaintiff  complains  of  a 
£ng]e  ad  of  xitipsSs  in  each  count, 
each  of  which  is  jaftified  by  the  de- 
fendant in  his  feveral  pleas,  the 
plaintiffcaonot  in  his  replication  take 
iflue  npon  the  fads  of  fuch  jullifica 
tioo,  and  alfo  newly  aiSgn  eUhe* 
the  fame  or  different  matters ;  fuch 
replication  and  new  aflignmrnt  beicg 
double.  Chtojkj  v.  Bonus  and. 
Others,  T.  48  G.  3.  73 

4.«  And  the  objedion '  is  fufficiemly 
pointed  at  by  afligning  as  fpectal 
caofe  of  demurrer,  that  each  ple» 
containing  a  diftind  juftificatioo  to 
xhe/iwgU  ad  of  trefpafs  alleged  in 
breaking^ind  entering  the  plaintiff's 
clofe  in  the  £rft  count,  &c.  the 
pldotiff'  had  by  his  replications  and 
m^v  affignmimt  attempted  to  put  in 
ifliie  leveral  diftind  ads  of  trefpafs 
in  breaking  and  enuring  the  fame 
clofe,  &c.  ih. 

5.  A  ihenfFjoftifying  in  trefpafs,  under 
a  writ  o^  fieri  facias,  need  not  (hew  its 
return  ;  the  diftindion  being  in  this 
refped  between  a  juftification  under 
mean  procefs,  and  under  procefs  in 
execotion  \  at  leaft  where  in  the  latter 
cafe  no  ulterior  procefs  is  neceffarv 
to  complete  the  juftification.         //. 

6.  One  tndided  for  a  mifdemeanor 
may  plead  in  abatement  a  mifnomer 
of  his  furname  Sbokiptwr  for  Sbakt- 

J^eart ;  which  (hall  not  be  taken  for 
idem  fonana  ;  and  the  plea  conclnd 
jng  with  prtPfing  judgmnt  •ftbtfaid 
indiSwutit^  and  tbai  b$  nuy  ntt  bt  r#a»- 
fiUtd  f  amfwir  tbi  >2uw,  it  good* 
Xix  ir.  SbaJ^ari,  T.  49  G.  2.  83 
10 


7.  In  covenant  M  an  indentore  of  de« 
mife  of  a  coal  mine,  made  on  the  8th 
of  July  i805,referving  i-4th  of  the 
coal  raifcd,  or  the  value  in  money, 
at  the  eledion  of  the  If  ffbr ;  acd  if 
the  i-4th  fell  (hort  of  400/.  per  an* 
num,  then  referving  fuch  additional 
rent  as  would  make  op  that  anmmd 
fom,  to  be  rendered  mMtbly  in  equal 
portions :  held  that  the  ieflbr  having 
eleded  to  take  the  whole  in  money, 
may  declare  for  two  years  and  thi«e 
months  rent  in  arrear.     But  even  if 
the  money- rent  were  referved  arf- 
nually,   ihe  plaintiff*  may  remit  hia 
claim  as  to  the  three  months  rent, 
and  enter  op  judgment  for  the  two 
years  rent  only.     And  having  fi-ft 
well  afiigned  a  breach  of  the  cove- 
nant, chat  the  leflees  had  not  yielded 
monthly  the  1.4th  or  the  value  in 
money,  &c.  but  had  refofed,  &c. ; 
held  that  it  would  not  hart  on  gentral 
demurrer,  that  the  connt  went  on  to 
allege,  that  before  the  exhibiting  of 
the  plaintiff's  bill,  *vi%.  on  ibijir/i  of 
Nonjimbir   ij^7»  900/.  of  the  rent 
referved   for  two   years  and  three 
months  was  doe  and  in  arrear;  for 
that   dat<f  being  before  the    leafe 
made,  and    therefore  impofiible  io 
refped  to  the  fubjett -matter,  muft 
be  rejeded  ;  and  the  general  alle- 
gation, that  before  the  exhibiting  of 
the  plaintiff's  bill,  900/.  of  the  rent 
referved,  tec.  was  doe,  is  fuffident* 
Btukliy  V.  Kenyon^  T.  48  G.  3.    139 

8.  Where  a  defendant,  in  trefpafs  for 
breaking  and  entering  a  copyhold 
clofe,  juftified  under  the  lord,  at 
being  fcifed  in  fee  of  the  veins  of  coal 
lying  under  the  copyhold  tenements. 
fgitbir  moitb  the  liberty  tfbtingfer 
and  getting  tbi  ceain  &c.  it  is  not 
enough  for  the  plaintiff'  to  reply^  that 
as  well  all  the  veins  of  coal  under  tha 
faid  dofes  in  which,  &c.  as  the  reft 
of  the  foil  within  and  under  the  fame, 
had  immemorially  been  parcel  of 
the  manor  and  demifed  and  demile- 
able  bj  copji  &c«  wkhoot  any  ez- 

ceptioQ 
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CfptTOQ  or  refervatTon  of  the  coal, 
&c. ;  onleb  he  alfo  travrrfe  the  //• 
iirtj  of  working  the  mines ;  becaufe 
the   plea  claims    fach    liberty    not 
merely  as  annexed  to  the  feifin   in 
fee»  to  be  exercifed  in  adual  pofTf  f- 
fion,  but  as  a  pre  fen  t  liberty,  to  be 
exercifed  during  the  continuance  o^ 
the  copyhold<sr's  eftate;  and  there. 
fore  the  replication  is  only  an  argu- 
mentative denial  of  the  liberty,  and 
does    DOC    confeff    and    avoid    it. 
'    B^wrnt  y.  Taylor^  T.^ZG.'^.       189 
9.  Where  a  (ham  plea  was  pleaded  ot 
judgments  recovered  io  the  court  o\ 
Fie-poudre  in  BarMemrw  fair,  in 
terms  palpably  fictitious  and  out  of 
the  regular  courfe,  the  Court  repro- 
bated the  pra<5^ice,  and  fuifered  the 
plaintiff  to  fign  interlocutory  judg- 
inent  as  for  want  of  a  plea,  and  made 
the  defendant's  attorney  pay  aU  the 
cods  occafioned  by  the  plea,  and  the 
cods  of  I  he  rule  for  correfting  the 
proceedings.     Siewtu  v.  Mar/den, 
T.  |8  G.  3.    ^  257 

|p«  1  o  a  count  in  covenant,  charging 
the    defendants    as    executors    for 
breaches  of  covenant  by  their  teHa- 
tor  as  lefiee,  who  had  covenanted 
for  himfelf,   his  executors  and  af- 
figns,  may  be  joined  another  count, 
charging  them  that  after  the  tcila- 
tor's  death,  and  their  proving  the 
will,  and  during  the  term,  the  oemiU 
ed   premifes  came  by  alignment  to 
one  D.  A.  againfl  whom  breaches 
were  alleged  \  and  concluding  tbac 
fo  neither  the  teftator,  nor  the  de- 
fendants after  his  death,  nor  D.  h. 
iince  the  aifignment  to   him,   had 
kept  the  faid  covenant,    but   had 
broken  the  fame.     And  plene  ad. 
miQiftraveruot  may  be  pleaded    to 
both  counts,    Wilfon  v.  IVifig^  M. 

49  ^3-  3M 

|X.  It  IS  hot  etioogh  for  the  executor 

of  an  executor,   lued  for  breach  of 

covenant  made  by  the  original  tef- 

lator,  to  piead  plene  adminiftravit 

9f  »1]  thi  ^ooda  ai^d  chatteli  of  ibc  I 


original  teflator  at  the  time  of  hU 
death  come  to  the  hands  of  the  de* 
fendant,  &c.  without  alfo  pleading 
plene  admioiftravit  by  the  firft  exe« 

,  cutor ;  or  at  leail  that  he,  the  fecond 
executor,  had  no  aHets  of  the  drf^i 
fo  as  to  (hew  that  he  had  no  fund 
out  of  which  any  devaftavit  by  ihe 
Brd  executor  could  be  made  good« 
ff^eih,  v.  Fydil/,  M.  49  G.  3.       315 

I  a*  A  plea  of  tender  to  one  count, 
and  a  plea  of  alien  enemy  to  another* 
cannot  be  pleaded  together.  SJbomm 
Uck  V.  Di  La  Cour,  M.  49  G.  5. 

326 

13.  After  a  writ  fued  out,  and  common 
bail  filed,  again ll  a  defendant  by  the 
name  of  J.,  it  is  irregular  for  the 
plaintiff'  to  declare  againtt  him  by 
the  name  of  R.,  fued  by  the  name 
of  J.  (ne  not  having  then  appeared) 
and  the  defendant  may  fet  afide  the 
proceedings  before  plea.  DtUney 
v.  Cannon,  Af.  49  G.  3.  it  fit 

14.  Where  a  requell  to  the  defendant 
to  do  an  adl  is  oecelTary  to  be  aU 
leged  in  order  to  give  the  plaintiff 
his  caofe  of  a€lion;  ;ind  it  is  allege 
ed,  but  without  a  particular  venue, 
(there  being  a  general. venue  laid  ia 
the  preceding  p^rt  of  the  decUra. 
tion);  fuch  omt(uon  cannot  be  taken 
advantage  of  in  arreft  of  judgment 
(ince   the  flat.  4  Ann.  c.  16* /.  i. 
being  mere  matter  of  form,  available 
only  upon  fpecial  demurrer ;    and 
this,  though  judgment  pa  fled  by  de^ 
fault,  on  which  a  writ  of  inquiry 
was  executed.     And  where,  in  con- 
^deration  of  the  purchafe  of  hay  by 
the  plaintiff  of  th,e  defendant,  the 
latter  promifed  to  deliver  CJ  and  fuf»    . 
fer  the  plaintiff  to  take  it  away  ai 
he  wanted  it,  when  reqnefted;  an 
allegation  that  the  defendant,  after 
fuffering  the  plaintiff  to  take  away 

a  part,  fold  and  difpofed  of  the  refi* 
due  to  other  perfons,  fuperfedes  the 
necefiity  of  alleging  a  fequeil  to  de» 
liver,  Arc.  the  refidae*    Bowdtll  v^ 

P0r^*t  M*  49  6,  3t  35a 

15.  AftCf 
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't5.  After  judgment  for  th«  defendant 
on  demarrers  to  certain  fpeci^I  pleas, 
there  may  be  judgment  of  nonfuit 
againft  the  plaintifi^  for  not  proceed- 
ing to  trial  apon  other  general  pieas 
on  which  i/Tues  were  joined.  Pax-' 
.  ton  V*  Popham,  M,  49  G.  3.         366 

t6.  A  folvent  partner  may  join  w.ta 
the  afijgnees  of  his  two  baiikropi 
partners  in  maintaining  an  adHon 
for  money  had  and  received  to  re- 
cover back  frooi  a  creditor  the 
amoonc  of  a  bi!I,  the  joint  property 
of  the  firm  received  by  him  from  the 
acceptor  by  the  indorfement  of  the 
two  other  partners  after  a6V«of  bank* 
ruptcy  committed  by  them  Tho 
majcfit  jointly  ivitb  Hipgip  ami  otbtrs, 
affigmes  of  Underbill  aud  Gueflt  v. 
Fnrt,  H.  ^^  G.  ^.  41 S 

POOR'S  RATE. 

• 

3.  SahahU  tmdir^wosds  are  rateable  an- 
nually to  the   relief  of    the   poor, 

-  within  the  conftrudlion  of  the  ilai. 
43  Elisi'  c.  2.  in  proportion  to  their 
^  value,  though  they  Ihould  happen 
not  to  be  cut  down  more  than  once 
in  21  years ;  and  their  annual  value 
nay  be  ellimated  amongft  other 
ways  according  to  the  value  they 
may  be  worth  to  rent  for  a  leafe  of 
the  duration  of  theirintended  growth. 
Tbi  King  V.  Tbi  Inbahiionts  of  Mir^ 

Juld.T.  48  G.  3.  219 

a.  One  who  went  from  borne  wUh  his 
family  for  nearly  a  ye^r,  but  left  his 
affiftant  to  carry  on  his  bufinefs  in 
his  (hop  in  one  room  of  the  houfe, 
which  for  this  purpofe  was  parted 
off  by  laths  from  the  reil^  and  left 
the  key  of  the  houfe  door  with  a 
friend,  and  had  the  garden  cultivat- 
ed f(fr  his  own  benefit  as  ufual,  is 
lidble  to  be  rated  to  the  relief  of  the 
poor,  as  occupier  of  the  whole  houfe. 
Tbi  King  V.  Tbi  Inbaiitants  of  Abt- 
ryftnvitb,  ^.  49  C.  3.  354 

3.  Beech  being  admitted  to  be  timber 
by  the  cuftom  of  the  county  of  Backs, 


POOR  REMOVAL.^ 

the  general  rale  of  law  applicable  to 
timber  trees  in  general  attaches  upon 
itj  fo  as  to  give  it  the  properties  and 
privileges  of  timber  at  20  years' 
growtui  and  therefore  upon  an  ifluey 
whether  certain  beech  trees  in  that 
county,' (which  after  being  felled  had 
been  diftrained  for  payment  of  a 
poor's  rate,  to  which  it  was  con^ 
tended  that  they  v^ere  liable,}  were 
or  were  not  timber » according  to  the 
cuftom  of  the  county,  the  inquiry  is 
confined  to  the  nature  of  the  wood, 
and  the  period  of  its  growth,  whe« 
ther  of  20  years ;  and  no  evidence 
.  can  be  received  to  qualify  its  cha* 
ra£ier  of  timber ,  by  ihewing  that  it 
was  not  deemed  10  be  fuch  in  the 
county,  unlefs  the  tree  .contained  ten 
feet  of  folid  wood.  And  rhe  jury 
having  found  a  general  ver<ii£l  for 
the  plainiilFon  that  iffue,  affirming 
fuch  trees  or  20  years  growth  aod 
upwards,  though  not  containing  ten 
feet  of  folid  wood,  to  be  timber  by 
the  cuftom  ;  and  aUo  upon  another 
iffue^  negativing  them  to  be  JaleM 
unaerwood  within  the  Rat*  43  Eiiz. 
c.  2,1  the  Court  refufed  to  grant  a 
new  trial.      Aubrey  v.   Fijhcr,    H. 

49  ^-  3-  446 

POOR-REMOVAL. 

See  Sbttlememt. 

A  labourer  employed  by  his  mafter  to 
drive  a  cart  into  his  parifti  with  one 
load,  and  to  return  with  another, 
and  who  broke  his  leg  there  by  ac- 
cident, which  deuioed  him  for  (om9 
time  in  fuch  pariQi,  by  «hich  he  was 
relieved,  is  to  be  confidered  as  eafasJ 
poor,  and,  as  fuch,  is  not  remoweable 
either  under  the  ftat.  13  &  14  Car. 
2.  c.  12.  or  the  flat.  35  G,  3.  r.  101, 
as  not  coming  there  to  fettle  or 
inbabit  $  and  confequcntly  the  ex- 
pences  of  his  relief  cannot  be  dired- 
cd  to  be  paid  during  the  fufpenfioa 
of  the  order  of  removal  under  the 
latter  ftatute.     Rix  v.  Tbi  Inbabi- 

temts 
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tants  9f  St.  Jameses  in  Bury  St.  Ed- 
monds^ T*,  48.  G.  3.  2 
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The  fame  point  was  ruled  in  The 
King  V,  Tht  Inhabitants  ofTbatcham, 
M.  49  G.  3.  in  a  cafe  nearly  alike 
in  circumftances. 

POSSESSION. 

I.  Where  fucceffive  reflors  had  been 
iir  pofTeffion  of  ]and  for  above  50 
years  pad ;   but  in  an  a^ion  for  dt- 
lapidacions   brought  by  the  prefenr 
againfe  the   late  redtor,  it  appeared 
that  the  abfolote  feilin  in  fee  of  the 
fame  land  was  'n  certain  devi(ees, 
fince  the  (lat.    9   G.  2.  r.  36.  and 
that  no  conveyance  w^is  enrolled  ac* 
cording  to  the  fir  (I  f.^iion  of  that 
a£i,  nor  any  difpofition  of  it  made 
10  any  college,  &c,  according  to  the 
4th  kdion  ;  held  that  no  prefump. 
tion  could  be  made  of  any  fuch  cor- 
veyance  enrolled,  (which  if  it  cxift- 
ed,  thQ  party  might  have  fticwn  ;) 
and  confequently  chat  the  redlor  had 
no  title  to  the  land  ;   as  the  flatute 
avoids  all  other  grants^  &c.  in  truft 
for  any  charitable  ufe,  made  other- 
wife   than  is  thereby  directed  ;  ai 
though  in'fa^  it  appeared  that  one 
of  thefe  dcvifees  was  the  then  rec- 
tor*  and  that  the  tii^e  to  the  rec 
tory  was   in  Bahol  College,  Oxford. 
Wright  V.  Smytbiesy  H.  49  G.  3 .  4^9 
2*  One  having  good  title  to  the  po(f^l• 
iioo  of  a  copyhold  as  tenant  by  the 
curtefy^his  pofleflion  of  the  copyhold 
after  his  wife's  death  will  be  referred 
to  that^  and  not  to  any  adverfe  title  ; 
though  he  were  admitted  after  his 
wife's  death  to  hold  to  hir^'  purfu- 
ant  to  a  fettlement,  by  which  the 
eftate  of  the  wife  was  limited  to  the 
furvivor  in  fee ;  fo  as  to  let  in  the 
title  of  the  heir  at  law  of  the  wife  in 
cjedlment,  brought  within  20  years 
after  the  hufi>and's  death.    Doe  dem. 
Sir  miliatn  Milner^  Bart.  v.  Bright- 
nven,  H»  49  G.  3.  5B3 

.  And'thoogh  i-jd  of  the  copyhold  had  [ 
been  fettled  many  years  before  upon 
a  tkird  perfon  for  life,  but  no  fur- 


render  having  been  made  to  the 
truftees  under  the  fettlementf  tha 
legal  etUte  had  remained  in  the 
heirs  or  the  tenant  laft  feifed  and  ad« 
muted  ;  and  the  (leward  of  the  ma- 
nor  appointed  by  the  heir  at  lav 
and  her  hufband,  had  m  his  accounts 
after  the  wife's  death  (which  was 
evidence  of  his  having  done  the 
fame  in  her  life- time,)  forabovf*  20 
years  back,  debited  himfelf  wich  the 
receipt  of  2-3ds  of  the  rent  for  th^t 
huiband  on  account  of  his  wife,  and* 
the  remaining  i  3d  for-  fuch  other 
perfon  claiming  under  the  fettle- 
ment ;  yet  fuch  payment  to  the  lat- 
ter mod  be  taken  to  have  b^en  made 
by  the  confent  of  the  perfon  entitled 
at  law  to  the  whole^  fo  as  to  do 
away  the  notion  of  an  adverfe  pof>  . 
feflion  by  the  hufband  of  that  one- 
third,  diflin6t  from  his  poifeffion  of 
the  other  2-3ds  as  tenant  by  the  cur- 
tefy  after  bis  wife's  death;  in  anfwer 
to  a  claim  by  the  heir  at  law  of  the 
wife  dgainfl  the  devifee  of  the  huf* 
band,  who  fet  up  an  adverfe  polfef- 
fion  for  above  20  years  after  the  wife's 
death.  Doe  dim.  Sir  William  Milntr^ 
Bart.  V.  Btughtiuen^  H.  49  G.  3. 583 

PaWER. 
Sei  Landlord  and  Tenant. 
.  An  eilate,  the  greater  part  of  which 
was  in  leafe,  either  for  years  certaia 
not  exceeding 2 1,  or  for  longer  terms 
of  years  determinable  on  lives,  was 
fettled  on  feveral  tenants  for  life  in 
fuccellion,  with  remaindAs  in  tail ; 
with  power  to  ev^ry  tenant  for  life 
**  who  (hould   be  entitled   to  the 
*'•  freehold  of  the  premifes  or  any 
•*  part  thereof,  when  he  ihould  be  ia 
**  the  adoal  poiFeflioD  of  the  fame,  or 
**  any  part  thereof,from  limetotime, 
**  by  indenture  to  make  leafes  of  all 
"  or  any  part  or  parts  of  the  de- 
"  mefne  lands,  whereof  he  (hould 
**  be  in    the   adtual   pofTeffion    as 
•'  aforefaid,  for  any  term  or  nam- 
''  bcr  of  years^  not  exceeding  21 

f*  years 
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"  jetri*  or  for  the  life  or  livfs  of 
'*  any  I,  2,  or  3  ptrfon  or  perfops  ; 
'*  Jo  as  no  greater  eftate  than  for 
*«  three  lives  be  at  any  one  time  in 
**  being  in  any  part  of  the  premifes, 
'*  an4  fo  as  the  ancient  yearly  rent 
^  &c.  be  reiervcd."  Held,  ill, 
that  the  power  only  authorized  either 
a  chattel  leafc,  not  exceeding  zi 
year8>  or  a  freehold  leafe  not  ex 
ceeding  three  lives ;  and  that  a  leafe 
by  tenant  for  life  for  99  years,  deter- 
minable on  lives,  as  it  might  exceed 
21  years,  was  void  at  law,  and  wa& 
not  even  {rood  pro  tanto  for  the  21 
years.     Rh  d.  Brum  v.  Prideaux, 

2.  A  ieafe  at  43/.  aycar,  granted  under 
a  power  direding  the  h4fi  rent  to  br 
referved^caonot  be  impeached  mere- 
ly by  (hewing  that  the  leflbr  rejected 
two  fpecifick  oiFtrs^  one  of  50/.  and 
another  from  50  to  (So/«  from  other 
tenants,  though  the  refponfibility  of 
fnch  other  tenants  could  not  be  dif 
proved  f  for  in  the  exercife  of  fuch 
a  power,  where  fairly  intended,  and 
BO  fine  or  other  collateral  xonfiJera- 
tion  is  received^  or  injurious  partial 
ity  plainly  maaifefted  by  the  leflbr, 
all  other  requifites  of  a  good  tenant 
are  to  be  regarded,  as  well  as  the 
mere  amount  of  the  rent  oiFered, 
nqlefsfomething  extravagantly  wrong 
in  the  bargain  for  rent  be  Ihewn. 
Semble  that  the  left  rent  means  the 
be  ft  rack*  rent  that  can  uafmahhf  be 
requirai  by  a  landlord,  taking  all 
the  requifites  of  a  good  tenant  for  I 
the  permanent  benefit  of  the  cftare 
into  the  account.    Do$  v.  Radclije, 

M.  49  <^' 3*  .  *7« 

3.  Under  a  power  to  demife  for  21 
years  in  pcfleffion,  and  not  in  Ttvtf- 
fion,  a  leafe  dated  in  fa£l  on  the  J7th 
of  February  1H02,  habendum  frorr 
the  25  th  of  March  next  enjuing  the 
dekU  thereof t  is  good,  if  not  executed 
and  delivered  till  nfter  the  25th  of  I 
lHarch  ;  for  it  then  takes  eff dt  as  a 
leafe  in.  pofleflioD  with  reference 
back  to  the  date  adually  cxpreiFed. 

P«#  V.  Z>-5;,  A  49  ^-  3t  4*71 


4.  One  devifes  all  his  freehold  eflsta 
to  his  wife  during  her  natural  life, 
**  and  alfo  at  her.difpofal  after, 
wards    to   leave    it    to   whom  ihe 
pleafes^;''  held  that  this  only  gave 
her  a  power  to  leave  it  iy  wUt  aod 
therefor^  that  a  diipofitioa  of  it  by 
feoffment  in  her  life-  time  was  void. 
Doe  V.  Tborleyt  H  49  G,  3.      4)8 
.  Under  a  devife  of  feveo  diifereot 
eftates  to  a  fifler,  brothers,  and  ne- 
phews, refpedively,  one    to   each 
ftock,  including,  as  to  fix  of  the 
eftates,  three  feveral  lives  in  faccef- 
fioQ  on  each  eftate,  aod  as  to  the 
feventh,  which  in  the  firft  inflapce 
was  only  limited  to  two  perfons  for 
life  in  fucceflioo,  giving  tbofe  two 
a  power  ''  to  add  another  life  or 
lives,  to  make  3,  in  like  manner,  u 
after  mentioned,  for  other  pernnu 
to  do  the  fame ;"  and  then  giving 
this  general  power,  **  that  *wheu  and 
**  Jo  often  as  the  lives  on  either  of 
"  the  eftates  before  given  (hall  be 
''  fy  death  reduced  to  tivo^  that  then 
**  it  fliall  be  in  the  power  of  the 
'*  perfon  or  perfons  then  eojoytng 
"  the  faid  eftate  or  eftates  to  r/anv 
'*  the  fame  with  the  perfon  or  per- 
'*  fons  to  whom  the  revenue  thereof 
*'  (hall  belong,  by  adding  a  third 
life  to  fuch  eftate,  and   paying 
fuch  reverfionpr  two  years  pnr^ 
''  chafe  for  fuch  renewal,  and  alfo 
'*  to  exchange  either  of  the  faid  (wo 
"  lives,  on  payment  of  ope  years 
**  purchafe  ;'*   held  that  this  povy^er 
of  renewal  only  authori^d  the  ad. 
ditio'n  of  one  Hfe  (o  the  three  on 
each  eftate,  and  of  making  one  ex« 
change  of  a  life.     Doe  dem.  Hard* 
wcke  Vf  Bardwicie,  H.  49.  G.  3* 
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I.  No  caufe  fliall  be  tried  by  a  fpecial 
jury  in  MiddUjex  or  Lendtm,  ualeljp 
the  rule  for  foch  fpecial  jury  be 
ferved,  and  the  caufe  marked  ia  the 
marihal'i  book  aa  a  fj^dal  jurjr,  on 

W 


PRACTICE. 

or  before  the  day  preceding' the  ad- 
journment day  in  MiddUftx  and  Lon^ 
^on  refpe6Uve)y.  Jtrguia  Generalis, 
//.  44  G.  3.  1 

a.  An  avowant  in  replevin  for  rent  in 
arrear^  for  whom  verdid  and  judg- 
ment are  given  below,  which  are  af- 
firmed on  a  writ  of  errofi  is  not  en- 
titled to  be  allowed  tntereft  on  the 
fum  recovered,  by  force  of  the  Hat. 
q  H*  7.  €m  10.  which  is  confined  to 
judgments  recovered  hyfUuntiffs  be- 
low, and  affirmed  on  a  writ  of  error. 
Neither  is  fuch  defendant  in  error 
entitled  to  his  cofts  on  the  ftatatt- 
8  &  9  ^.  3.  r.  II.  /  2,  which  \b 
confined  to  judgments  for  defend 
ants  on  demurrer*  Golding  v.  ///Vu, 
T,  48.  G.  3.  2 

J.  The  venue  may  be  changed  in  an 
a£tion  for  criminal  converfation  on 
the  nfual  affidavit,  that  thi  fwhole 
caufi  of  ^oB'm^  if  any,  arofe  in  the 
county  to  which  it  is  changed ;  for 
the  whole  caufe  of  action  is  the  tref- 
pafs  on  ihe  plaintifPs  wife :  and  the 
venue  can  only  be  brought  back  by 
the  plaintiff's  undertaking  to  give 
mattrial  evidence  in  the  original 
county*   Guard  v.  Hodgt^  T.  48  G.  3 . 

4.  Tn  the  cafe  of  a  defendant  charged 
in  execution,  the  coromittitur  muli 
be    filed  of  the   fame  term  as  the 
marfhal's  acknowledgment.      Cun 
ningham  v«  Cogan^  T,    48  G.  3.     4(2 

5.  Where  the  principal  furrendered  to 
the  goaler  at  the  county  goal,  in  dif- 
charge  of  his  bail  to  the  (heriff,  be- 
fore 12  o'clock  on  the  firll  day  of 
term,  being  the  return-day  of  the 
writ,  and  the  under  iherilF  fig nified 
his  aiTent  to  the  furrender  by  the 
return  of  poft  the  next  day,  at  the 
diftance  of  17  miles;  held  fnfficient 
to  diicharge  the  bail-bond  of  which 
the  plaintiff  had  taken  an  affignment 
afterwards,  with  notice  of  fuch  fur- 
render.  PUmpipm  ▼•  ffow^U,  T. 
^8  G.  3*  100 

6*  Where  a  (ham  plea  was  pleaded  of 
judgments  recovered  in  the  Court 
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of  Pie-poudre  in  Bartbakme^  fair^ 
in  terms  palpably  fictitious  and  ouf 
of  the  regular  courfe,  the  Court  re. 
probated  the  praflice^  and  fuSered 
the  plaintiff  to  (ign  interlocutory 
judgment  as  for  waat  of  a  plea,  and 
made  the  defendant's  attorney  pay 
all  the  cofts  occafioned  by  the  ple% 
and  the  cods  of  the  rule  for  corre£l« 
ing  the  proceedings.  BUnjoitt  v* 
MarfdiHt  T.  48  G.  3.  237 

7.  After  a  writ  fued  out,  and  commj^ 
bail  filed,  againd  a  defendant  hf 
the  name  of  J.»  it  is  irregular  for 
the  plaintiff  to  declare  againft  hioi 
by  the  name  of  R.,  fued  by  the  name 
of  I.  (he  not  having  then  appeared) 
and  the  defendant  may  fet  afide  the 
proceedings  before  pJea.  Dilanof 
V.  Cannon^  M.  49  G.  y-  328 

8.  After  judgment  for  the  defendant 
on  demurrers  to  certain  fpecial  pleas» 
there  may  be  judgment  of  nonfuic 
againft  the  plaintiff  for  not  proceed- 
ing  to  trial  upon  other  general  pleas 
on  which  iffues  were  joined*  Pax-m 
ton  V.  Popbam^  M.    49  G.  3.      36S 

9.  A  plea  of  ancient  demefne  was  per« 
mitted  to  be  filed  de  bene  effe  within 
the  four  firftdays,  pending  a  rule  nifi 
for  permiffion  to  allow  the  plea  fo 
filed.  Doi  dtm.  Morton  v.  Roe,  H. 
49  G.  3.  jaj 

PRESCRIPTION. 

Stt  £VIDENCB«  4. 

PRESUMPTION, 

&#  POSSBSSIOK* 

PRINCE  OF  WALES. 
Sit  Bond,  a. 

PRINCIPAL  AND  SURETY. 
^/#  Surety. 

PROHIBITION. 

I.  Prohibition  granted  on  affidavit  that 

the  defendaot  (to  a  libel  for  tithet 

in  kind  in  the  fpiritual  court)  an* 

Jwrid  on  oalb,  or  pleaded  a  modus  ; 

withODt  iu  appearing  ihac  the  modus 

was 
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was  regular!/  pleaded  beloNV,  fo  as 
to  foe  put  in  iffae  there.  French  v. 
Trafi,  M.   49  G.  3.  348 

3«  Prohibition  denied  after  fentence, 
where  the  party  Jvpplying  had  per- 
mitted the  queflion  of  faft,  whether 
the  land  for  which  tithe  was  claimed, 
were  natural  meadow  or  not,  to  be 
tried  helwi)^  Stainbank  y»  BraJJha'w, 
M,  48  G.  3.  349 

PROMISSORY  NOTES. 
Set  Bills  of  Exchange. 

PROMOTIONS. 

Vir,   Serjt.   HeynjDood  and  Mr.  Balguy 

made  Welch  Judges.  23  . 

Mr.  Clarke  made  King^  Counfel.     ib. 

OyO  WARRANTO. 

I.  One  whj  has  not  taken  the  facra- 
meat  within  a  year,  being  incapable 
of  being  eledied  into  a  corporate 
ofBce  by  Hat.  13  Car.  2.  r.  12.>  his 
difqualification  was  held  not  to  be 
removed  by  the  annual  a£t  of  in- 
demnity (47  G.  yft-  2.  e.  35.)  the 
6th  fedtion  of  which  retrains  its 
operation  in  cafes  where  the  office 
ihall  have  beep  <<  already  ItgtkWy  filed 
up  and  enjoyed  by  any  other  per  ion," 
at  the  time  of  pafling  the  act :  the 
/ad  being*  that  the  defendant  and 

'^  another  were  candidates  at  the  time 
of  the  eledtion,  when  40  eledlors 
were  aflembled ;  and  atter  2  elec- 
tors had  voted  for  each  candidate^ 
the  candidates  were  aflced  whether 
they  had  previoufly  taken  the  facra- 
ment ;  to  which  the  defendant  an* 
fwered  in  the  negative,  and  the 
other  candidate  in  the  affirmative  : 
whereupon  notice  of  the  defendant's 
incapacity  was  publicly  given  to  the 
clc£lors,  .and  was  heard  by  all  who 
afterwards  voted  for  the  defendant, 
being  20  in  number,  except  2  or  3  ; 
and  16  afterwards  voted  for  the 
other.     Held, 

id,  That  all  the  votes  given  for 
the  defendant  after  fuch  notice  were 
thrown  away. 


2dly,  That  the  other  candidate! 
having  the  greatefl  number  of  legal 
votes,  was  duly  elected  ;  thoogh 
fome  of  the  defendant's  votes  (not 
being  equal  in  number  to  the  good 
voces  o'limately  given  for  the  other) 
had  voted  before  fuch  notice. 

3dly,  That  the  prefumption  of 
law  heing  that  every  perfon  has  con- 
formed to  the  law  till  fomething  ap- 
pear to  rebut  that  prefumption;  it 
mud  be  taken  that  the  other  candi- 
date who  affirmed  his  qualification, 
which  was  not  negatived  by  the 
jury,  was  duly  qualiBed  ;  and  that 
fuch  his  election,  perfrded  by  fwea  « 
ing.in,  was  ^filling  'up  and  enjvfing 
by  him  of  the  office,  within  the  pro- 
vifo  of  the  indemnity  act,  fo  as  to 
preclude  its  operation  by  relation  in 
favour  of  the  defendant.  Tbi  King 
v.  Hawkins t   T.  48  G,  3.  2il 

2.  Freemen  of  iVi?ratvVi&^  iubflitutes  in 
the  mili(ia,  quartered  at  Colcbificr^ 
but  having  dwelling- houfes  in  A«r- 
nAiicbt  in  which  their  families  re« 
Tided,  and  to  which  they  at  times 
reforted  on  furlough,  (in  fome  ki- 
fiances,  within  the  lad  fix  months, 
only  for  the  purpofe  of  voting  at 
elections;)  held  to  be  inbaiitamts 
within  the  charter  of  Nor'Wicby  and 
a  local  act  requiring  them  to  have 
been  inbabitanis  for  fix  calendar 
months  previous  to  certain  elections 
of  corporate  officers,  in  order  to 
qualify  them  to  vote*.^  Tbi  King  v, 
Mitchell,  //.  49  G.  3.*  511 

RECTORY.     . 
See  Mortmain^  i. 

REGISTER, 
5^^  Ship,  i. 

REGISTER  0/  Title. 

A  leiTee  of  land  in  thz' Bedford  Level 
Cannot  objedl  to  an  adion  by  bia 
landlord  for  a*  breach  of  covenant  in 
not  repairing)  t)^at  tbc  ie^fe  was  Toid 


SET-OFP. 
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by  the  Jlai.  15  Car,  2.  c,  17.  for 
want  of  being  regiftered  ;  fuch  z^, 
ena£ling  that  "  no  leafe^  &c.  (hould 
be  of  force  but  from  the  time  it 
(hould  be  regiftered^"  not  avoiding 
it  as  between  the  parties  themfelves, 
but  only  poftponing  its  priority  with 
refped  to  fubfequent  incumbrancers 
regidering  iheir  titles  before*  Hod- 
/on  V.  Sharfe,  A/«  49  G.  3.  3^0 

RELEASE, 

No  releafe  from  an  heir  at  law  to  one 
in  pclTeirion  of  a  copyhold  wilt  be 
piefumed  during  the  continuance  of 
a  curcefyeilate  under  which  fuch  te- 
nant in  poiFeflion  might  have  de- 
fended himfeU,  though  claiming  in 
another  right.  Nor  will  fuch  releafe 
be  prefumcd  from  the  prefent  heir, 
aficr  the  death  of  the  former  heir 
within  a  fhort  period,  when  the  pre 
fent  heir  might  be  called  upon  in 
equity  to  difcover  ir,  if  given :  though 
fuch  releafe,  if  proved  or  prefiftned, 
would  bar  the  copyholder's  claim. 
Dot  d.  Sir  W.  M liner ^  Bart.  v. 
Brigktnntn^  H.  49  G.  3.  583 

REMOVAL, 
Ste  Appeal,  i. 

SACRAMENT, 
Ste  Corporation,  I. 

SALE— fy  Sample » 
See  Market  Toll. 

SALEABLE  UNDERWOODS, 
See  Poor's  Rate,  3. 


SET-OFF. 

A  folvent  partner  may  jolti  with  the 
afiignces  of  his  two  bankrupt  part* 
ners  in  maintaining  an  adion  for 
money  had  and  received  lo- recover 
back  from  a  creditor  the  amount  of 
a  bill  (part  of  the.  joint  ft(ick),  re- 
ceived by  him  from  the  acceptor  by 
the  indorfemeat  of  ihc  iwo  partners' 


after  a6ts  of  bankruptcy  committed 
by  them :  and  fuch  creditor  could 
not  fet  off  a  greater  demand  which 
he  had  upon  the  joint  firm,  thoogk 
reprefented  by  the  different  plain- 
tiffs.  Thoma/on  and  Others  v.  Frirf» 
H.  49  G.  3.  418 

SETTLEMENT—*jr  Efiaa. 

A  guardian  in  focage,  refiding  on  the 
ward's  eftate  for  40  days,  gains  a 
fettlement  in  the  parifh  ;  and  cannot 
be  removed  from  the  pofTeffion  of  it 
at  any  time.  The  King  v.  The  Inha* 
bitants  of  Oakley ^  H,  j^gG,  ^,    -491 

SETTLEMENT— ^jr  Hiring  eud 

Service^,  • 

r.  A  widower  having  a  daughter, 
placed  her  at  1 1  years  of  age  with 
an  uncle,  by  whom  (he  was  wholly 
maintained  after  that  time,  and  with 
whom  fhe  continued  to  refide  after 
fhe  came  of  age,  doing  fervice  Co 
him,  but  without  any  contrail  of 
hiring  to  give  her  a  fettlement  of 
her  own  ;  the  fH;her  in  the  me^a« 
time  having  gone  out  to  fervice. 
Held  that  on  her  coming  of  age  fhe 
was  emancipated,  although  her  far- 
ther conoeived  himfelf  bound,  as 
fuch,  to  receive  and  fupporc  her  if 
fhe  left  her  uncle's :  and  confe« 
quently  the  father  was  cjipable  of 
gaining  a  fettlement  by  hiring  and 
fervice  for  a  year,  as  '^  an  unmarried 
man,  noi  haloing  a  child, ^*  (/.  /.  not 
having  a  child  who  would  folloi^  his 
fettlcmeni)  within  the  flat.  3  ^.  ^ 
M.  r.  1 1 .  /  7.  The  King  v.  Thi 
Inhabitants    of  i^ojuhoney borne ,    7*. 

48  G.  3.  88 
2.  No   fectiemcDC  can  be  gained   by 

ferving  under  a  contract  of  hiring 
for  four  years,  with  liberty  for  the 
fervant  .to  leave  for  a  week  every 
year  to  fee  h^s  friends;  for  that  U  to 
taken  diflributively,  /.  e,  refer vin^  a 
week  out  of  each  year.  The  King 
V.  7he  Inhabitants  tf  Rujbulme,  M, 

49  ^'  3-  325 

f  •  Under 
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3«  UnJer  a  contrad  of  hiring  ai  a 
kdeacher  and  crofter  for  a  year  at 
12/..  »*«reek,  the  fervant  continuing 
to  work  under  fuch  a  contra^  for  a 
year  gained  a  (etriemenc  in  the  pa- 
rifh  where  he  rrfided>  although  by 
the  pra£lice  of  the  manufactory  in 
which  he  was  engaged,  if  he  finiihed 
his  appointed  week's  work*  calculat- 
ed at  fo  manjr  pieces  a-day  for  fix 
daysy  in  leffttime,  he  bad  the  reft  of 
ibe  week  to  do  as  he  pleafed,  and 
he  alfo  went  where  he  chofe  on  Sun- 
dm^9  withoBt  aiktng  leare :  for  this  is 
an  ezprefs  contraQfor  a  year,  without 
any  exprefs  exception.  Tin  King 
▼.  ?%#  Inhahilants  tf  Hcmmcif  H. 
.49  G.  3.  489 

4.  A  ftatute  fair  being  held  yearly  on 
the  day  after  old  Michaelmas f  except 
when  old  Miebatlwuis  falb  on  a  Saiwr- 
Wby»  and  then  the  fair  being  held  on 
the  Monday ;  held  that  a  hiring  from 
foch  Mondajf  till  old  Michaelmas  day 
following  is  not  a  yearly  hiring  un- 
der which  a  fettlement  can  be  ob- 
tained. The  King  r.  The  InhatitoMti 
ffStasuUn  Me^ey,  H.  49  G.  3.   576 

SETTLEMENT— <y  Metrriage. 

Evidence  that  Britijb  fubjeds  in  a  fo- 
leign  country,  being  deiirous  of  io- 
termarfyingy  went  to  a  chapel  for 
that  purpofe,  where  a  fervice  in  the 
language  of  the  country  was  read  by 
a  perfoD  habited  like  a  prieft,  and 
interpreted  into  EngUJh  by  the  offi* 
dating  clerk  ;  which  krvice  the  par- 
ties onderftood  to  be  the  marriage 
fervice  of  the  church  of  Engiansl; 
and  they  received  a  certificate  of  the 
asarriage,  which  was  afterwards  loft; 
ia  fofficient  whereon  to  found  a  pre- 
fumption  (nothing  appearing  to  the 
contrary)  that  the  marriage  was  duly 
celebrated  according  to  the  law  oi 
that  country,  particularly  after  ix 
years  cohabiution  as  man  and  wife, 
oil   tbe  period  of  the  hulbaad's 
death* 


And  fuch  Brs/ifi^  fnfajeAs  being 
attached  at  the  time  to  the  Briti^ 
army  on  ferrice  in  fuch  foreign 
country,  and  having  mttita ry  poflef* 
fion  of  the  place  ;  it  feems  that  foch 
marrisge  folemnized  by  a  prieft  ia 
holy  orders  (of  which  this  wc'Uld  be 
reafonable  evidence)    wonld   be  a 

J»ood  marriage  by  the  law  of  Eag^ 
and,  as  a  marriage  contrsA  ^r  ver- 
ba de  praefenti  before  the  marriage 
ad;  marriages  beyond  fea  being 
excepted  out  of  that  adi.  And  it 
would  make  no  diiFerence  if  folem* 
nized  by  a  Roman  Catholic  prieft. 
The  King  v.  The  Jmhahismmis  ^f 
Bramftmti  M*  49  G.  3.  xSa 

SETTLEMENT—^  lUting. 

Upon  a  que  (lion  of  fettlement  between 
two  pariOiest  a  parilhioner  of  one  cf 
ihem  having  property  there  which 
is  ratedy  though  not  in  his  own,  but 
10  his  fon*s  name,  for  the  porpofe  of 
making  fuch  parifhioner  a  witnefs, 
it  nevertheiefs  incompetent  to  prove 
the  fettlement  in  the  other  pariOi. 
The  King  v.  The  ImhahUants  0/  KH- 
lerfy,  M,  49  G.  3.  292 

SETTLEMENT- 4y  taking  -a  Tene^ 
ment  efiol^a  year^ 

X.  A  tenement  found  to  be  of  the  va- 
lue of  4/.  a -week,  and  to  be  deroiff- 
able  at  all  times  of  the  year,  if  let  if 
the  *uffeek\  but  not  to  be  of  the  valoe 
of  10/.  a-year,  to  be  let  hy  theyior; 
cannot  confer  a  fettlement  on  the 
occupier  by  refidence  thereon  for  40 
days.  The  King  v.  The  Inhabitantt 
e/Hellingfy^T49G.^.  41 

2*  Renting  the  hire  or  privilege  of 
milkipg  two  cows  belonging  to  an- 
other, at  fo  much  per  vreek,  per 
cow,  for  40  weeks;  which  cows 
were  to  be  depajturei  by  the  owner 
on  his  farm  in  common  with  his 
other  cattle,  and  were  to  be  milked 
by  the  pauper ;  will  gaia  him  a  fet- 

llfwtM 
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tlement,  If  the  paflurage  of  the  two 
cows  be  worth  10/.  t-year.  Tbi 
King  Vi  Tie  Inhabitants  ofStoki-tifon- 
Trent,  ff.  ^')  G.  3.  496 

SEXTON, 
Sii  Manor,  i. 

SHERIFF- 

A  (heriff  juftifying  in  trefpafs,  under  a 
writ  of  fieri  facias,  need  not  (hew  it 
return  ;  the  difttndion  being  in  this 
refped  becv^een  a  jallification  under 
mean  procefs^  and  under  procefs  in 
execution  ;  at  lead  where  in  the  lat* 
ter  cafe  no  ulterior  procefs  is  necef- 
fary  to  complete  the  juftificacion. 
Cbtajlrf  V.  Barms,  T.  48  G.  3.     73 

SHIP. 

I.  The  Vice- Admiralty  Courts  abroad 
have  no  authority »  upon  the  mere 
petition  of  the  captain  of  a  (hip 
bound  on  a  foreign  voyage,  to  de* 
cree  the  faleof  fuch  fiiip,  reported 
Upon  furvey  not  to  be  fea-worthy, 
or  repairable  fo  as  to  carry  the  car- 
go to  its  place  of  defti nation  but  at 
an  expence  exceeding  the  value  of 
the  (hip  when  repaired.     Nor  does 
it  appear  that  the  matter  has  any 
original  authority  to  /ell  the  fliip 
under  fuch  circumllances,   and   to 
put  an  end  to  the  adventure  by  fuch 
difcretionary  z6l  of  hts  own,  when 
he  might  in  fadt  have  repaired  the 
fliip  and  continued  the  voyage.   But 
fuppofing  he  has  fuch  authority  ex- 
ercifed  boni  fide  in  a  cafe  of  necef. 
iity ;  ftill  the  veiTei  fubfiding  as  fuch, 
and  capable  of  being  ofed  for  the 
purpofes  of  oavigation,  and  fo  ufed 
in  fad  after  fome  repsur  on  the  fpot, 
can  only  be  conveyed  by  the  cap- 
tain in  the  form  prefcribed  by  the 
regifter  ads :  and  the  requifites  of 
thofe  ads  not  having  been  complied 
with,  the  fale  in  quefHon  was  held 
to  transfer  00  property  to  the  ven* 
4cer  tUidf.Darfy,T.jfiG.Sfi^} 


2.  A  covenant  in  a  charter-party  of  af- 
freightment, to  pay  freight  to  the 
owner  for  the  hire  of  the  ve(rel,  it 
not  transferred  to  the  vendee  by  a 
bill  of  fale  of  the  (hip  made  during 
the  voyage :  and  fuch  owner  after- 
wards becoming  bankrupt,  his  af* 
(ignees,  and  not  the  vendee  of  the 
(hip,  have  the  legal  right  to  receive 
the  freight  and  demurrage  due  from 
the  freighter  upon  the  charter-party. 
SpliJt  v.  Bowles 9  M.  4^  G.  5.     279 

3.  Wtitrc  in  a  charter-party  freight 
was    to  be    paid  at  fo  much   per 
ton,  9n  a  right  and   true  delivery 
of  the  hometnard  hound  cargo,  from 
Honduras  Bay  to  London ;  and  the  (hip 
and  cargo,  after  capture  and  recap- 
ture,  having  been  wrecked  at  St^ 
Kitt%  into  which  they  were  carried 
by  the  recaptors,  a  fale  of  the  cargo 
was  direded  by  the  Vice-Adoiiralcy 
Court  there,  on  the  application  of 
the  rT>a(ier  ading  bona  fide  for  the 
benefit  of  all  concerned,  but  withoat 
orders  from  any ;  and  the  proceeda 
of  the  fale  were  remitted  to  the  (hip 
owners.      Held  that  the  freighter 
might  recover  fuch  proceeds  in  af- 
fumpfit  for  money  had  and  received. 
without   allowing  freight  pro  rati 
itineris.   Fot  fuch  form  of  adion  for 
the  proceeds  of  an  illegal  fale  of 
goods  is  only  a  waver  of  any  claioa 
for  damages  for  the  tortious  ad; 
taking  the  adual  proceeds  of  the 
fale  as  the  value  of  the  goods  (fofajed 
to  the  legal  confequences  of  con- 
fidering  the  demand  as  a  debt,  which 
admits  of  a  fet-off,  &c* :    but  does 
not  recognize  the  right  of  the  vendor 
fo  to  convert  the  goods.     And  here 
the  ad  of  converfion,   {for  fuch  it 
mud  be  taken  to  be)  being  made  by 
the  mailer,  who  is  the  general  agent 
of  the  (hip  owners ;  (and  not,  as  in 
Baillie  v.  Modigliani,  by  the  ad  of 
a  Court  of  competent  jurifdidioo,) 
was  unlawful,  and  difcharged   the 
claim  of  the  (hip  owners  for  freight 
pro  rata  itineru.    Hunter  v.  Prinjef, 
ilf.  49G.3.  378 

4*  fiut 
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STATUTES. 


4*  But  the  plaintiff  coald  not  recover 
•gasnft  the  (hip  owners  upon  fpecial 
couDCs  framed  apon  the  bills  of  lad- 
>Bg  figned  by  the  mafter ;  as  well 

,  becAufe  they  contained  exceptions  of 
the  very  perils  by  which  the  loffl 
happened;  4s  bccaofe  the  defend- 
ants, havine  exprefsly  contracted 
with  the  plaintiff  under  fcal,  coald 
not  be  charged  in  refpe^  of  the  fame 
fobjeA«matter  by  a  contra^  not  under 
feal»  and  figned  by  their  mailer  only, 
and  not  by  themfeives.  Hunury. 
Princtfi  M,  49  G.  3.  578 

SPECIAL  JURY, 
Sii  Practice,  i. 

STAGS  COACHES, 

SiiTVKKFlliBf  I.     . 

STAMPS. 

A  promiffory  note  for  100/.  payable 
to  the  plaintiff,  or  order,  and  ori- 
ginally expreffed  to  be /or  <valui  re* 
cei'vid,  generally,  being  altered  the 
next  day,  upon  the  faggeftion  of  one 
of  the  parties,  by  the  addition  of  the 
words  fur  (hi  good'tuill  ef  the  lea/e 
and  trade  •/  Mr*  K,  deaafed^  req  u  i res 
a  new  ftamp ;  fuch  words  being  ma- 
terial, and  not  having  been  origin- 
ally intended  to  be  inferted,  and 
omitted  by  miftake.  Kniil  v.  H^il. 
Hams,  H.  4^  G.  3.  43 1 

STATUTES. 

The  flat.  42  G.  3.  c.  38.  forbids  corn 
making  into  malt  to  be  wetted,  while 
it  is  a«floor,  before  12  days  from  the 
time  wbeh  it  it  emptied  out  of  the 

.  cittern.  The  ftat.  46  G.  3.  c.  139. 
/I  I.  repeals  that  provifion  generally, 
and  enads  (/  3.)  that  the  corn  in 
that  date  (hall  not  be  wetted  till  9 
days,  8cc.  after  the  i  ft  of  jiug.  1 806. 
Then/.  14.  enads  that  /hu  a3  (hail 
commence  and  take  effedl,  as  to  all 
matters  whereof   no    fpecial  com- 


mencement is  thereby  prorided, 
from  the  iSk  of  Jug,  1806,  and  (hall 
continue  in  force  till  the  25th  of 
March  1807.  Held  that  iDCorp3r* 
ating  the  14th  with  the  tft  fedlion» 
this  law  only  operated  as  a  repeal  of 
the  former  one  during  the  tinic  1> 
mited  in  the  14th  leAion  ;  after 
which  the  fir  ft  relumed  its  operation 
during  the  interval  between  the  2(th 
of  March  1 807,  and  a  fubfequenc  aft 
reviving  and  continaing  the  46  G  3. 
Tiff  King   V*   Roger  J  9  //•  49  G.  5. 

STATUTES. 

Hen.  VII. 

3«  r.  10.  (Intereft  on  jttdgmeut 
in  error)  3 

EiizaBeth. 
43.  c.  2.     (Poor's  race)        219,  446 

yamee  L 

I.  <*•  1;.     (Bankrupt)     .  ^  6j 

3.  r.  8.     (Bail  in  error)  40^ 

Charles  IL 

1 3 .  r »  1 2«     ( Corporation )  in 

13&14.  c.  12.     (Poor-removaJ)     25 
15.  c.  17.   ( ^/i^ri/ Level  Regif- 

"))  350 

William  and  Mary  and  fFilliam. 

3.  c,  11./  7.  (Settlement)  8S 
8  &9.  r.   1^1.  /  2.     (Cofts  10 

€rroO  a 

4.  f.  i6«y^  !•  (Jeofails)  3^^ 
S-  ^-  14.  (Game)  19.  413 
9-  ^'  25. /•  «•     (Game)        19.  ^\^ 

George  L 

3.  r.  II.  fOame)  41 « 
9.  f.  7.^1  8.    (Poor-removal)     40^ 

George  \h 

4.  f.  28.  (Tenant.  Double  value)  50 

5.  f.  30.  (Bankrupt)  6j 
9.  f.  36.     (Mgrtmain)                 4.09 

II.  c. 


SURETY, 

II.  r.  19.  (Tenant.  Dooble  rent)  co 
x6*  r.  33.     (Marriage  a£t)  28 1 

Giorgi  II L% 

r 

14.  c.  78.     (Building  ad)  227 

34,  r.  63.     (Ship  regiftry  j  280 

35.  f.  loi.     (Poor-removal)  25 
f.  125./ 7.  (Prince  of  ^fl/«)  369 

38.  r.  78.     (Newfpaperpablica- 

tion )  94 

42.  r.  38.     f  Malt  duty)  569 

46.  c.  37.     (Wiinefs)  395 
€.  139.     (Malt  dmy)              569 

47.  Ji.  2.  r.  35.   (Annual  indem- 

nity ad)  211 

48.  r.  125.     (Infol vent  debtor)     408 

SURETY. 

1.  The  laches  of  obligees  in  a  bond, 
(conditioned  for  the  principal  obli- 
gor to  account  for  and  pay  over  from 
time  to  time  all  fuch  tolls  as  he  (hould 
colled  for  the  obligees)  in  not  pro- 
perly examining  his  accounts  for  8 
or  9  years*  and  not  calling  upon  the 
principal  for  payment  fo  foon  as  they 
might  have  done  for  foms  in  arrear 
or  unaccounted  for^  is  not  an  eftop- 
pel  at  Jaw  in  an  adion  againft  the 
fureties.  Tin  7 rent  NavtgatsM  Com" 
pany  y.Harley^  T*  48  G'.  3.  34 

2.  The 'Prince  of  f^aUs  having  grant- 
ed an  annuity  for  his  own  life,  pay- 
able by  the  treafurer  of  his  privy 
purfe ;  which  annuity  was  affigned 
by  the  grantee  to  another,  with  the 
Prince's  aflent ;  and  a  furety  having 
given  bond  to  the  affignee  of  the  an- 
naity,  conditioned  to  pay  it,  if  the 
Prince,  or  the  treafurer  of  his  privy 
purfe,  or  any  other  perfon  for  the 
Prince,  did  not  pay  it  at  the  refpec- 
tive  quarter  days:  held  that  the 
furety  was  bound  at  all  events  at  law 
by  the  terms  of  the  obligation  to  pay 
it,  if  the  Prince,  Ssc.  did  not  at  the 
ftipnlatcd  times  of  payment;  whe- 
ther or  not  the  grantee  or  affignee  of 
the  annuity  had  the  right  or  means  of 
compelling  payment  againft  tke  prin- 

VOL*  X, 


TIMBER. 


<JS 


cipal  or  bis  funds,  by  reafen  of  an/ 
default  of  fuch  grantee  or  affignee  in 
not  prefenting  a  particular  of  his  de- 
mand 10  the  Prince's  treafurer,  as 
required  in  all  cafes  within  the  flat. 
35  G.  3.  c.  125./  7.  on  pain  of  be- 
ing foreclofed  of  facb  demand  ;  what- 
ever equitable  claim  mieht  be  found- 
ed by  the  furety  on  luich  negled. 
O^KeUy  v.  Sparhs,  M.  49  G.  3.  369 

SURPLUSAGE, 
Sti  Pleading,  j. 

TENDER, 

See  Plbadihgi  I2. 

To  make  a  legal  tender,  there  muft 
either  be  an  adual  offer  of  the  mo- 
ney produced,  or  the  produdion  of 
it  mnft  be  difpenfed  with  by  the  ex- 
prefs  declaration  or  equivalent  ad  of 
the  creditor.  Therefore  where  the 
defendants  on  departing  from  home* 
left  10/.  with  his  clerk  for  the  plain- 
tiff; of  which  the  clerk  informed  the 
'plaintiff  when  he  called  and  denund- 
ed  a  larger  fom ;  and  the  plaintiff 
faid  he  would  not  receive  the  10/., 
nor  any  thing  lefs  than  his  whole 
demand  ;  bnt  the  clerk  did  not  offer 
the  10/. :  this  was  held  to  be  no 
tender.  Thomat  v.  Evant,  T»  48  G.  3  • 

lOl 
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TIMBER^ 


5f«  Copyholder,  3» 

Beech  being  admitted  to  be  timier  by 
the  cuftom  of  the  county  of  Bucks, 
the  general  rule  of  law  applicable  to 
timber  trees  in  general  attaches  opoa 
it  J  fo  as  to  give  it  the  properties 
and  privileges  of  tJmhr  at  20  years 
growth :  and  therefore  upon  an  }ffue 
whether  certain  beech  trees  in  that 
county,  (which  after  being  felled 
had  been  diftrained  for  payment  of 
a  poor's  rate,  to  which  it  was  c6n« 
tended  that  they  were  liable,)  were 
or  were  not  timber^  according  to  the 
T  t  coftooi 


«3+ 


tiTHE. 


TURNPIKE. 


codom  of  the  coanty^  the  inqairy  is 
confined  to  the  nature  of  the  wood, 
and  the  period  of  its  grocvth,  whe- 
ther of  ao  years ;  and  no  evidence 
.  can  be  received  to  qualify  its  cha- 
radter  of  iimbtr^  by  (hewing  that  it 
it  was  DOC  deemed  to  be  fuch  io  the 
county^  unlefs  the  tree  contained  ten 
feet  of  folid  wood.  And  che  jury 
having  found  a  general  verd  €t  for 
the  plaintiff'^  on  that  iffue  affirming 
fuch  trees  of  20  years  growth  and 
upwards,  though  not  containing  ten 
feet  of  folid  wood,  to  be  timber  by 
the  cu(lom»  and  alfo  upon  another 
lifue,  negativing  them  to  bejaleaSIe 
mndtrtVL'ood  witbia  the  ft  at.  43  Eiiz. 
€*  2.;  the  Court  refufed  to  grant  a 
new  trial,  Aubrij  v.  Fijbtr^  H 
49.  ^-3-  446 

TITHE. 

t.  At' common  law  grafs  is  titheable  in 

.  grafs  cocks,  after  having  been  ted- 
ded in  the  courfe  of  the  procefs  of 
xnaking  it  into  hay.  Netuman  v. 
Morgam^  7".  48  G.  3.  5 

2*  The  tithe  of  turnips  drawn  to  feed 
cattle  held  to  be  properly  fet  out  by 
being  thrown  afide,  as  drawn,  on  a 
ridge  oppofite  for  the  parfon,  with, 
out  being  iet  out  in  heaps  for  him ; 
the  farmer  not  putting  the  nine 
parts  into  heap9  fs^r  himfelf.  Blaney 
V.  Whitjiker,  M.  23  G.  3.  B.  R, 
cited  ii.  12 

5.  Compofitions  for  tithes  ceafe  on  the 
death  of  the  incumbent  with  whom 
.  they  were  made,  at  leaft  as  to  his 
fuccefTor  ;  but  if  the  fucceiTor  con* 
tinoe  to  receive  the  next  payment 
due  after  the  death*of  his  predrcef- 
fur,  he  can  only  be  accountable  to 
the  executors  for  fuch  portion  of  it 
at  the  value  of  the  tithes,  if  paid  in 
kind,  accruing  due  between  the  laft 
contpofition  received  by  the  late  in- 
cumbent and  his  death«  would  have 
,  amounted  to,  and  not  pro  rata,  ac- 
cording CO  the  time  which  had  run 
before  his  death  from  the  lail  pay- 


ment.    Williams  V.  Powell,  CUrkp 
Af.  49  G.  3.  269 

TOLL, 
^/«  Market'Toll.    Turnpike. 

TRESPASS, 
5««  Copyhold,    i.     Pleading,  1. 

3.  5- 

TURNPIKE. 

I  •  A  turnpike  ad  impofing  a  •toll  on 
every  carriage  and  on  every  borfe 
pafGng  through  the  gate,  and  ex- 
empting any  perfon  from  paying 
more  than  once  in  a  day  for  paffiog 
or  repaffing  with  the  fame  carriage 
or  horfe,  exempts  the  traveller  from 
paying  a  fecond  time  in  the  day  for 
the  paflage  of  the  fame  carriage » 
though  drawn  by  ajferent  beirfes^  be- 
ing the  fame  in  number.  And  an- 
other claqfe  providing  that  in  all 
cafes  of  carriages  tra^uilling  for  hire^ 
the  traveller  or  paflenger  therein 
(hall  be  confidered  as  the  perfon  pay* 
ing  the  toll,  and  that  fach  payment 
(hall  not  exempt  fuch  carriages  re* 
paiSng  with  a  different  travelltrr  or 
paflenger,  docs  not  extend  to  ftagi 
ceachuf  the  carriage  it/elf  not  being 
there  hired  by  the  refpedive  paften- 
gers,  but  only  a  conveyance  by  it : 
and  therefore  fuch  ihge  coaches  are 
freed  of  toll  under  the  former  claufe 
by  one  payment  in  the  day,  ahhoagh 
returning  with  di/Ferent  pafTengers 
and  different  horfes  the  horfes  bt- 
ing  the  fame  in  number.  Williawu 
V.  Sangar,  T.  48  G.  3.   ^ .  66 

2.  A  coliedor  or  renter  of  'turnpike 
tolls,  though  illegally  appointed, 
without  the  forms  prefcribed  by  the 
a£t  of  parliament,  may  fttU  recover, 
upon  a  count  for  an  account  dated, 
the  amount  of  the  tolls  for  which  he 
had  credited  the  defendant  pading 
throogh  the  gate ;  no  objefiioo  be- 
ing made  to  the  plainti^'&  tide  by 

.the 


VENUE. 


WITNESS. 


635 


tbe  trofiees  or  creditors  of  the  turn- 1 
pike.  And  the  plaintitf  having  fent 
to  the  defendant  an  account  6f  the 
tolls  due.  who  not  long  after  fent 
5/.  inclofed  in  a  letter  to  the  pliln- 
ttff,  in  which  he  ftated  that  flie 
flioold  liave  tbi  nmainier  next 
week»  is  evidence  of  fuch  an  ac* 
count  ftatedy  and  a  recognition  of 
the  inteftate's  title  to  be  accounted 
with  for  the  tolls.  Ptoioek  v.  Harrit, 
T.  48  G.  3.  104 

VENUE, 

Sa  Plbadino,  14. 

The  venue  maj  be  changed  in  an  ac- 
tion for  criminal  convenation  on  the 
ttfaal  affidavit,  that  tbi  wboU  caufi 
o/a&ionf  if  any,  arofe  in  the  county 
to  which  it  is  changed;  for  the 
whole  caufe  of  aAion  is  the  trefpafs 
on  the  plaintiff's  wife ;  and  the  ve- 
nue can  only  be  broueht  back  by 
the  plaintiff's  undertaking  to  give 
material  evidence  in  the  original 
county.  Guard  v.  HoJgi,  T.  48  G.  3 . 

3« 
VOTING, 

Sti  CORPOKATION,    I,  &C. 


WAGER, 
Sa  Assumpsit,  i« 

WASTE, 
£// Copyhold,  3. 

WITNESS. 

1.  Upon  a  qaeflion  of  fettlement  be* 
tween  two  pariflies,  a  parifliioner  of 
one  of  them  having  property  there 
which  is  rated,  though  not  in  his  own, 
but  in  his  fon's  name,  for  the  pur- 
pofe  of  making  fuch  parifliioner  s 
witnefs,  is  neverthelefs  incompetent 
to  prove  the  fettlement  in  the  other 
parifli.  Tbi  King  Y.,Tbi  Inbaiitants 
tfKiUtrhytM.^<^G,^.  292 

2.  A  raced  inhabiunt  of  a  parifli  is  to 
be  confidered  as  a  party  to  an  ap« 
peal  between  his  parifli  and  another, 
touching  the  fettlemenrof  a  pauper  ^ 
although  the  nominal  parties  be  the 
churchwardens  and  overfeers  of  the 
poor  of  the  refpedive  pariflies  ;  and 
being  as  fuch  party  diredly  inte- 
refted  in  the  event  of  that  proceed- 
log,  he  cannot  be  compelled  to  give 
evidence  by  the  adverle  parifli  even 
.fince  the  flat.  46  G.  3.  r.  37.,  not 

being  within  the  words  or  meaning 
of  that  law.  Tbi  Kiug  v.  Tbi  Iu» 
babitanit  of  Wibwrn^  M,   49  G.  3. 
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